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PART  II. 
OF     THINGS    PERSONAL. 


The  subjects  of  property  were  divided,  as  we  may  recol- 
lect, into  things  real,  and  things  personal  (a).  The  first 
of  these  being  now  sufficiently  discussed — so  far  at  least 
as  concerns  the  division  of  rights,  as  distinguished  from 
wrongs  (J), — we  proceed  to  the  consideration  of  the  se- 
cond. 

(a)  Vide  sup.  vol.  I.  p.  175.  (V)  Ibid.  p.  142. 
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CHAPTER  I. 

OF  THINGS  PERSONAL  IN  GENERAL,  AND  OF 
PROPERTY  THEREIN. 


"  Things  personal"  fall  under  the  larger  and  more  gene- 
ral denomination  of  chattels,  or  goods  and  chattels  (a) — 
terms  equally  applicable  to  those  interests  in  land  which 
do  not  amount  to  freehold  (5),  and  which  we  have  had 
already  occasion  to  examine  in  former  chapters,  under 
the  appellation  of  chattels  real(c).  With  these  last, 
however,  we  have  not  at  present  any  direct  concern. 
For  these  are  not  properly  the  subjects  of  property,  but 
rather  modifications  of  property,  or  species  of  estates  in 
a  certain  kind  of  subjects,  viz.  in  things  real.  When 
considered,  indeed,  in  reference  to  the  distinction  between 
real  and  personal  estate,  they  are  held  to  fall  under  the 
latter  denomination,  their  incidents  being  in  general  the 
same  with  those  of  property  in  moveables ;  but  as  regards 
the  distinction  between  things  real  and  things  personal, 
they  appertain  to  the  division  of  things  real,  and  have 
consequently  been  allotted  to  the  First  Part  of  the 
present  Book.  Things  personal,  therefore,  to  which  our 
present  attention  is  invited,  include  only  moveables,  and 
the  rights  connected  with  them;  which,  as  put  in  con- 
tradistinction to  chattels  real,  sometimes  receive  the 
appellation  of  chattels  personal {d). 

Things  personal  then  (so  understood)  comprise  in  the 

(a)  Co.  Litt.  118  b  J  Eyal  v.  Rolle,      Biens,  T>.  2. 
1  Atk.  183.  (c)  Vide  sup.  vol.  I.  pp.  175, 289. 

{*)  Co.  Litt.  ubi  sup.;  Com.  Dig.  (_d)  Co.  Litt.  ubi  sup. 
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first  place  [all  sorts  of  things  moveable,  which  may  at- 
tend a  man's  person  wherever  he  goes  ;]  and,  being  of  a 
perishable  quality,  are  not  esteemed  of  so  high  a  nature, 
nor  paid  so  much  regard  to  by  the  law,  as  things  that 
are  in  their  nature  more  permanent  and  immoveable,— as 
lands  and  houses  and  the  profits  issuing  thereout.  Hence, 
these  [were  the  principal  favourites  of  our  first  legisla- 
tors, who  took  all  imaginable  care  in  ascertaining  the 
right,  and  directing  the  disposition  of  such  property  as 
they  imagined  to  be  lasting,  and  which  would  answer  to 
posterity  the  trouble  and  pains  that  their  ancestors  em- 
ployed about  them :  but  at  the  same  time  entertained 
a  very  low  and  contemptuous  opinion  of  all  personal 
estate;  which  they  regarded  as  only  a  transient  com- 
modity. The  amount  of  it  indeed  was  comparatively 
very  trifling  during  the  scarcity  of  money,  and  the  igno- 
rance of  luxurious  refinements,  which  prevailed  in  the 
feudal  ages.  Hence  it  was  that  a  tax  of  the  fifteenth, 
tenth,  or  sometimes  a  much  larger  proportion  of  all  the 
moveables  of  the  subject,  was  frequently  laid  without 
scruple ;  and  is  mentioned  with  much  unconcern  by 
our  ancient  historians,  though  now  it  would  justly 
alarm  our  opulent  merchants  and  stockholders.  And 
hence  likewise  may  be  derived  the  frequent  forfeitures 
infiicted  by  the  common  law  of  all  a  man's  goods  and 
chattels,  for  misbehaviour  and  inadvertences  that  at 
present  hardly  seem  to  deserve  so  severe  a  punishment. 
Our  antient  law  books,  which  are  founded  on  the  feudal 
provisions,  do  not  therefore  often  condescend  to  regulate 
personal  property.  There  is  not  a  chapter  in  Britton 
or  the  Mirrour  that  can  fairly  be  referred  to  this  head ; 
and  the  little  that  is  to  be  found  in  Glanvil,  Bracton  and 
Fleta,  seems  principally  borrowed  from  the  civilians. 
But  in  modern  times,  since  the  introduction  and  exten- 
sion of  trade  and  commerce,  which  are  entirely  occupied 
in  this  species  of  property,  have  greatly  augmented  its 
quality  and  value,  we  have  learned  to  conceive  different 

b2 
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[ideas  of  it.  Our  courts  now  regard  a  man's  personalty 
in  a  light  nearly  if  not  quite  equal  to  his  realty ;  and 
have  adopted  a  more  enlarged  and  less  technical  mode  of 
considering  the  one  than  the  other,  frequently  drawn 
from  the  rules  which  they  found  already  established  by 
the  Eoman  law,  wherever  those  rules  appeared  to  be  well 
grounded,  and  apposite  to  the  case  in  question;  but 
principally  from  reason  and  convenience,  adapted  to  the 
circumstances  of  the  times.] 

Moveables  consist  primarily  [of  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments 
and  the  like ;  or  vegetable  productions,  as  the  fruit  or 
other  parts  of  a  plant,  when  severed  from  the  body  of  it,  or 
the  whole  plant  itself  when  severed  from  the  ground.  J  And 
these  require,  for  the  present,  no  particular  remark.  But 
under  the  same  division  of  moveables  we  have  also  to 
arrange  [aramaZ*  — which  have  in  themselves  a  principle 
and  power  of  motion,  and  (unless  particularly  confined) 
can  convey  themselves  from  one  part  of  the  world  to 
another.]  And  as  to  these,  [there  is  a  great  difference 
made  with  respect  to  their  several  classes,  not  only  in 
our  law,  but  in  the  law  of  nature  and  of  all  civilized 
nations. 

They  are  distinguished  into  such  as  are  domita  and  such 
as  axefercB  natures  ;  some  being  of  a  tame,  and  others  of  a 
wild  disposition.  In  such  as  are  of  a  nature  tame  and 
domestic— as  horses,  kine,  sheep,  poultry,  and  the  like — 
a  man  may  have  as  absolute  a  property  as  in  any  inani- 
mate beings ;  because  these  continue  perpetually  in  his 
occupation,  and  will  not  stray  from  his  house  or  person, 
unless  by  accident  or  fraudulent  enticement,  in  either 
of  which  cases  the  owner  does  not  lose  his  property.] 
And,  accordingly,  to  steal  any  of  these  is  felony  both  at 
common  law  and  by  statute  (e).     But  with  animals  ferce 

(e)  See,  in  particular,  24  &  25  rated  in  sect.  10,  is  made  punishable 
Vict.  c.  96,  by  which  Act  to  steal  by  penal  servitude  to  the  extent  of 
any  of  the  domestic  animals  enume-      fourteen  years,  or  imprisonment  with 
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naturcB,  the  case  is  different.  These  are,  generally  speak- 
ing, not  the  subjects  of  absolute  property,  at  least  while 
living  (/).  Yet,  under  certain  circumstances,  a  man 
may  be  invested  with  a  qualified  or  special  property  in 
animals  ferm  naturcR ;  and  this  either  per  industriam, 
propter  impotentiam,  or  propter  prvoilegium. 

1.  Such  a  property  may  arise  in  them  per  industriam 
— by  reclaiming  and  making  them  tame  by  art,  industry 
and  education  ;  or  by  so  confining  them  that  they  cannot 
escape  and  use  their  natural  liberty  {g).  [And  under 
this  head  some  writers  have  ranked  all  the  former  species 
of  animals  we  have  mentioned,  apprehending  none  to  be 
originally  and  naturally  tame,  but  only  made  so  by  art 
and  custom,  as  horses,  swine,  and  other  cattle :  which,  if 
originally  left  to  themselves,  would  have  chosen  to  rove 
up  and  down  seeking  their  food  at  large,  and  are  only 
made  domestic  by  use  and  familiarity;  and  are,  therefore, 
(say  they,)  called  mansueta,  quasi  manui  assueta.  But 
however  well  this  notion  may  be  founded,  abstractedly 
considered,  our  law  apprehends  the  most  obvious  dis- 
tinction to  be  between  such  animals  as  we  see  generally 
tame,  and  are  therefore  seldom,  if  ever,  found  wandering 
at  large,  which  it  calls  domitce  natures ;  and  such  crea- 
tures as  are  usually  found  at  liberty,  which  are  therefore 
supposed  to  be  more  emphatically /er«  natura:  though 
it  may  happen  that  the  latter  shall  be  sometimes  tamed 
and  confined  by  the  art  and  industry  of  man ;  such  as 
are  deer  in  a  park,  hares  or  rabbits  in  an  inclosed  warren, 
doves  in  a  dove-house,  pheasants  or  partridges  in  a  mew, 
hawks  that  are  fed  and  commanded  by  their  owner,  fish 
in  a  private  pond,J  bees  when  hived,  and  the  like  (A). 

or  without  hard  labour  and  solitary  remarks,  that  the  property  in  bees, 

confinement  to  the  extent  of  two  which  are  ferm  natwm,  arises  only 

years.  hy  reason  of  their  reclamation  or 

(/)  See  Hannam  v.  Mockett,  2  hiving,  and  that  this  is  so  both  in  the 

B.  &  C.  934  ;  4  D.  &  E.  518.  civil  law  (see  Puff.  1.  iv.  c.  6,  s.  5; 

(^)  .Vide  post,  p.  19.  Inst.  ii.  1, 14)  and  also  according  to 

(A)  Blackstone  (vol.  ii.  p.  392)  our  own  Bracton  (L.  ii.  u.  1,  s.  3). 
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To  what  has  been  said,  it  may  be  useful  to  add  the 
observation,  that  though  animals  ferae  natural  may  thus 
become  the  subject  of  a  qualified  property,  either  by 
being  simply  kept  in  confinement  on  a  man's  estate,  as 
in  deer  kept  in  a  park, — or  by  being  actually  reclaimed 
and  domesticated,  as  in  the  instance  of  a  tame  pigeon, 
— yet  in  the  former  case  they  do  not  fall  properly  under 
the  description  of  things  or  chattels  personal,  but  are 
accessory  to  and  partake  of  the  nature  of  the  realty ; 
and  therefore,  if  the  owner  die  seised  of  an  estate  of  in- 
heritance in  the  land  without  having  disposed  of  it  by 
will,  they  will,  as  the  general  rule,  descend  with  the 
inheritance  to  the  heir,  instead  of  belonging  to  his  per- 
sonal representatives  (w).  Moreover  it  is  material  to 
remark,  with  respect  to  all  animals  ferae  naturae,  tha"t 
[they  are  no  longer  the  property  of  a  man  than  while 
they  continue  in  his  keeping  or  actual  possession :  but 
if  at  any  time  they  regain  their  natural  liberty,  his  pro- 
perty instantly  ceases ;  unless  they  have  animum  rever- 
tendi — which  is  only  to  be  known  by  their  usual  custom 
of  returning  (o), — or  unless  instantly  pursued  by  the 

He  adds  :  "  though  a  swarm  lights  "  man  to  be  entitled  to  the  honey 

"  upon  my  tree,  I  have  no  more  "  found   within    his    own    woods, 

"  property  in  them  till  I  have  hived  "  affords  great  oouutenance  to  this 

"them,  than  I  have  in  the  birds  "doctrine, — that  a  qualified  property 

"  which  make  their  nests  thereon;  "  may  be  had  in  bees,  in  considera- 

"  and   therefore  if    another   hives  "  tion  of  the  property  of  the  soil 

"  them,  he  shall  be  their  proprietor;  "  whereon  they  are  found." 

"  but  a  swarm  which  fly  from  and  (ra)  Co.  Litt.  8;  Case  of  Swans, 

"  out  of  my  hive  are  mine,  so  long  7  Kep.  17  b;  2  Bl.  Com.  428;  Toll. 

"  as  I  can  keep  them  in  sight  and  Exors.  192.    It  has  been  held,  how- 

"  have  power  to  pursue  them  j  and  ever,  as  to  deer,  that  they  are  capa- 

"  in   these    circumstances   no   one  ble  of  being  so  reclaimed  as  to  pass 

"  else  is    entitled   to    take   them.  to  the  executors,  as  personal  pro- 

"  But  it  hath  been  also  said,  that  perty.      (See  Morgan  v.  Aberga- 

"  with  us  the  only  ownership  in  venny,  8  C.  B.  768.) 

"  bees  is  ratione  soli  (Bro.  Ab.  tit.  (o)  Bract.  1.  ii.  c.  1 ;  Case  of  Swans, 

"  Propertie,  37,  cites  43  Edw.  3,  7  Rep.  15  (b).    This  doctrine  of  the 

"  c.  24)  ;  and  the  Charta  de  Foresta  animus  revertendi  is  borrowed,  as 

"  (9  Hen.  3,  c.  13;  vide  sup.  vol.  I.  Blackstone  (vol.  ii.  p.  392)  remarks, 

"  p.  68«),  which  allows  every  free-  fi-om  the  civil  law.  (Seelnst.u.  1,15.) 


CH.  I.— OP  THINGS  PEESONAI,,  AND  PEOPBETT  THEEEIN.    7 


[owner,  for  during  such  pursuit  his  property  remains  (j9).  J 
On  the  other  hand,  however,  a  property  of  this  descrip- 
tion is  protected,  while  it  lasts,  by  law;  so  that  an  action 
will  lie  against  any  man  who  detains  any  animals  feres 
natum  from  the  owner  for  the  time  being,  or  who  un- 
lawfully destroys  them  (5-),  It  is  also  felony,  by  the 
common  law,  to  steal  those  animals  fercB  naturae,  which, 
being  fit  for  the  food  or  service  of  man,  are  either  tame 
and  known  by  the  thief  to  be  so,  or  are  so  confined  that 
the  owner  can  take  them  whenever  he  pleases  (r).  But 
it  is  otherwise  with  respect  to  those  which  that  law  held 
to  be  [only  kept  for  pleasure,  curiosity,  or  whim — as 
dogs,  bears,  cats  (s),  apes,  parrots,  and  singing  birds  (?), 
— because  their  value  is  not  intrinsic,  but  depends  only 
on  the  caprice  of  their  owner  (m).  j  By  modem  legisla- 
tion, however,  efficient  protection  is  given  to  property  in 
confined  animals,  such  as  are  not  the  subject  of  felony. 


(^)  2  Bl.  Com.  392. 

(?)  Bro.  Abr.  Trespass,  407. 

{f)  1  Hale,  p.  C.  511, 512;  2  Bl. 
Com.  390  ;  Hawk.  b.  i.  c.  33,  ri.  26. 
So,  a  stoch  of  bees  may,  it  seems,  be 
the  subject  of  larceny  at  the  common 
law.  (Tibbs  v.  Smith,  T.  Raym.  33. 
And  see  per  cm:,  in  Hannam  o, 
Mookett,  2  Bam.  &  Cress,  p.  944.) 

(s)  Blackstone  (vol.  ii.  p.  394)  in- 
forms us  that  among  our  elder  ances- 
tors, the  antient  Britons,  cats  were 
looked  upon  as  creatures  of  intrinsic 
value  ;  and  that  the  killing  one  was 
a  grievous  crime,  and  subjected  the 
offender  to  a  fine  ;  especially  if  it 
belonged  to  the  royal  household  and 
was  the  custos  horrei  regii ;  in 
which  case  there  was  a  very  peculiar 
forfeiture;  for  in  such  case  "felis 
"  summa  eaudS.  suspendatur,  ewpite 
"  areata  attingente,  et  in  earn, 
"  grana  tritici  effimdantur,  usque- 
"  dwm  summitas  caiidcd  tritico 
"  cooperiatur.''  (Wotton,  LL.  Wall. 


1.  3,  c.  5,  s.  5.)  Blackstone  adds 
that,  according  to  Sir  E.  Coke  (7 
Eep.  156),  there  was  antiently  a 
similar  amercement  for  stealing 
swans ;  only  that  these  were  sus- 
pended by  the  beak  instead  of  the 
tail. 

(t)  Lamb.  Eiren.  275.  See  E.  u. 
Robinson,  28  L.  J.  (M.  C),  58. 
Blackstone  (vol.  ii.  p.  394)  observes 
that  to  steal  a  reclaimed  ItarvJi  is 
felony  both  by  common  law  and 
statute  (see  37  Edw.  3,  t.  19,  re- 
pealed by  7  &  8  Geo.  4,  u.  27),  and 
that  this  seems  to  be  a  relic  of  the 
tyranny  of  our  antient  sportsmen. 
As  to  stealing  hawks  see  also  1  Hale, 
P.  C.  612  ;  1  Hawk.  C.  P.  38. 
•  («)  3  Inst.  109.  So,  too,  it  has 
been  decided  that  ferrets,  though 
tame,  are  of  too  base  a  nature  to  be 
the  subject  of  larceny  ;  see  2  East, 
P.  C.  614 ;  R.  V.  Searing,  Euss.  & 
Ry.  C.  C.  350;  1  Chit.  Pract.  of  Law, 
p.  18,  n.  (2). 
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Tor  by  24  &,  25  Vict,  c.  96,  s.  21  (i/),  it  is  provided  gene- 
rally, that  whosoever  shall  steal,  or  wilfully  kill  with 
intent  to  steal,  "  any  bird,  beast  or  other  animal,  ordi- 
narily kept  in  a  state  of  confinement,  not  heing  the  sub- 
ject of  larceny  at  common  law,"  shall,  on  conviction 
before  a  justice,  be  either  (at  his  discretion)  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding 
six  months ;  or  else  be  adjudged  to  forfeit  over  and  above 
the  value  of  the  animal  such  sum  of  money,  not  ex- 
ceeding 201.,  as  to  the  justice  shall  seem  .meets  and,  for 
a  subsequent  ofience,  may  be  imprisoned  by  the  justice 
with  hard  labour  for  any  term  not  exceeding  twelve 
months.  And  as  to  dogs  in  particular,  it  is  by  the  same 
Act  provided  (sects.  18,  19),  that  any  person  stealing 
•one — or  having  one  in  his  possession  knowing  it  to  have 
been  stolen — may  on  conviction  before  two  justices  be 
imprisoned,  with  hard  labour,  to  the  extent  of  six  months; 
or  forfeit,  above  the  value  of  the  dog,  a  sum  of  money 
not  exceeding  201. :  and,  on  a  second  offence,  shall  be 
guilty  of  a  misdemeanor,  and  liable,  at  the  discretion  of 
the  court  before  which  he  shall  be  convicted,  to  imprison- 
ment, with  or  without  hard  labour,  to  the  extent  of 
eighteen  months. 

2.  There  may  also  be  a  qualified  property  in  animals 
{^propter  impotentiam,  on  account  of  their  own  inability; 
as  where  hawks,  herons,  or  other  birds  build  in  my  trees, 
or  coneys  or  other  creatures  fera  natures  make  their 
nests  or  burrows  in  my  land,  and  have  young  ones  there ; 
— ^here  I  have  a  qualified  property  in  those  young  ones 
till  such  time  as  they  can  fly  or  run  away,  and  then  my 
property  expires  {z) :  but  till  then,  it  is  in  some  cases 

(y)  Ee-enacting  in  substance  7  man,  4  B.  &  Smith,  p.  89)  j  as  to 

&  8  Geo.  4,  c.  29,  s.  31,  repealed  by  juh,  ib.  s.  24. 

24  &  25  Vict.  c.  95.    As  to  stealing  (z)  Charta  de  Foresta,  9  Hen.  3, 

or  kiffing  deer,  see,  also,  24  &  25  c.  13.    See  perWilles,  J.,  in  Blades 

Vict.  t.  96,  ss.  12,  13;  as  topigeom,  v.  Higgs,  12  C.  B.,  N.  S.  p.  504. 
ib.  s.  23  (and  see  Taylor  v.  New- 
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[trespass,  and  in  others  felony,  for  a  stranger  to  take 
them  away  (a).]  For  here  the  law  vests  a  property  in 
the  owner  of  the  land  in  respect  of  the  young,  in  the 
same  manner  as  it  does  of  the  parents,  if  reclaimed  and 
confined:  [for  these  cannot,  through  weakness,  any  more 
than  the  others  through  restraint,  use  their  natural 
liberty,  and  forsake  him.] 

3.  A  man,  lastly,  may  have  a  qualified  property  in 
animals  propter  privilegium  ;  that  is,  he  may  have  the 
privilege  of  hunting,  taking  and  killing  certain  animals 
feree  naturm,  in  exclusion  of  other  persons.  [Here  he 
has  a  transient  property  in  these  animals  (usually  called 
game),  so  long  as  they  continue  within  his  liberty  (6), 
and  may  restrain  any  stranger  from  taking  them  therein ; 
but  the  instant  they  depart  into  another  liberty,  this 
qualified  property  ceases.]  The  nature  of  this  privilege 
is  more  fully  explained  ia  other  parts  of  this  work  (c). 

"We  must,  however,  further  remark,  that  just  as  things 
real  comprise  not  only  the  land  itself,  but  also  such 
incorporeal  rights  as  issue  out  of  or  are  connected  with 
it  (c?)  ;  so  things  personal  include  not  only  those  tangible 
subjects  of  property  which  are  capable  of  locomotion, 
but  also  the  incorporeal  rights  or  interests  which  may 
grow  out  of  or  be  incident  to  them.  This  class  (to  which, 
without  impropriety,  may  be  assigned  the  term  of  incor- 
poreal chattels)  comprehends,  among  other  species,  patent 
right,  or  the  exclusive  privilege  of  selling  and  publish- 
ing particular  contrivances  of  art :  and  copyright,  or  the 
exclusive  privilege  of  selling  and  publishing  particular 
works  of  literature, — subjects  to  which  we  shall  advert 
with  more  particularity  hereafter  (e). 

[Things  (or  chattels)  personal  being  thus  distinguished 

(a)  Case  of  Swans,  7  Eep.  17;  (c)  Vide  sup.  vol.  i.  p.  688,  et 

Lamb.  Eiren.  274.  post,  p.  22. 

(S)  Child  V.  Greenhm,  Cro.  Car.  {d)  Vide  sup.  vol.  I.  pp.  178,  66G. 

554  ;  Mar.  48  ;  Sutton  v.  Moody,  5  (e)  Vide  post,  p.  25. 
Mod.  376  ;  12  Mod.  144. 
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[and  distributed,  it  may  be  proper  to  consider,  first,  the 
nature  of  that  property,  or  dominion,  to  which  they  are 
liable ;  and,  secondly,  the  title  to  that  property,  or  how  it 
may  be  lost  and  acquired.  J  To  the  first  of  these  subjects 
we  propose,  therefore,  to  devote  the  remainder  of  the 
present  chapter. 

[Property  in  chattels  personal  may  be  either  in  posses- 
sion, or  else  in  action.]  Property  in  possession  is  where 
a  man  has  the  enjoyment,  either  actual  or  constructive, 
of  the  thing  or  chattel ;  and  [is  divided  into  two  sorts, 
an  absolute  and  a  qualified  property  :]  the  former  being 
where  a  man  is  fully  and  completely  the  proprietor  of  the 
thing,  the  latter  where  his  ownership  is  of  a  special  or 
limited  kind ;  and  that  either  in  reference  to  [the  peculiar 
circumstances  of  the  subject-matter,  which  is  not  capable 
of  being  under  the  absolute  dominion  of  any  proprietor, 
— or  on  account  of  the  peculiar  circumstances  of  the 
owner,  when  the  thing  itself  is  very  capable  of  absolute 
ownership.]  Of  qualified  or  special  property  in  the 
former  sense  of  the  term, — as  exemplified  in  the  case 
of  animals  fercB  naturae, — we  have  already  spoken.  In 
the  latter  sense,  it  may  be  illustrated  by  the  case  of 
\bailment,  or  delivery  of  goods  to  another  person  for  a 
particular  use,  as  to  a  carrier  to  convey  to  London,  to 
an  innkeeper  to  secure  in  his  inn,  or  the  like ; — here  there 
is  no  absolute  property  in  either  the  bailor  or  the  bailee, 
the  person  delivering  or  him  to  whom  it  is  delivered : — 
for  the  bailor  hath  only  the  right,  and  not  the  immediate 
possession — the  bailee  hath  the  possession  and  only  a 
temporary  right :  but  it  is  a  qualified  property  in  them 
both ;  and  each  of  them  is  entitled  to  an  action]  against 
any  stranger  by  whom  the  goods  are  wrongfully  damaged 
or  taken  away ;  the  bailee  on  account  of  his  immediate 
possession,  the  bailor  on  account  of  his  general  owner- 
ship (/).  The  same  may  be  said  of  the  case  where 
goods  are  acquired  \>j  finding.  The  finder  has  a  special 
(/)  2  Saimd.  47  b. 
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property ;  defeasible,  it  is  true,  upon  discovery  of  the 
right  owner,  but  in  the  meantime  valid  against  the  rest 
of  the  world  (g).  Upon  the  same  principle,  too,  if  the 
goods  of  a  judgment  debtor  are  taken  in  execution  to 
satisfy  the  judgment,  the  sheriff  who  executes  the  legal 
process  has  a  special  property  ia  them  during  the  interval 
between  seizure  and  actual  sale  (A).  On  the  other  hand, 
a  [servant  who  hath  the  care  of  his  master's  goods  and 
chattels — as  a  butler  of  plate,  a  shepherd  of  sheep,  and 
the  like — hath  not  any  property  or  possession  either 
absolute  or  qualified ;  but  only  a  mere  charge  or  over- 
sight,] and  his  master's  property  remains  absolute  (z). 
And  so,  when  goods  are  distrained  for  rent,  no  property, 
special  or  otherwise,  is  acquired  in  them  by  the  party 
distraining  or  seizing  (_/)  ;  but  they  remain  in  custodid 
legis  until  sold,  or  otherwise  lawfully  disposed  of,  and  in 
the  meantime  the  property  of  the  original  owner  remains 
in  him  unaltered. 

Having  thus  considered  the  divisions  of  property  in 
possession,  we  will  proceed  next  to  take  a  short  view  of 
the  nature  of  property  in  action  ;  which  is  where  a  man 
has  not  the  enjoyment  (either  actual  or  constructive)  of 
the  thing  in  question,  but  merely  a  right  to  recover  it  by 
a  suit  or  action  at  law ;  from  whence  the  thing  so  recover- 
able is  called  a  thing  (or  chose)  in  action.  Thus  money 
due  on  a  bond  is  a  chose  in  action,  for  a  right  to  claim 
the  money  vests  whenever  it  becomes  payable ;  but  there 
is  no  possession,  till  recovered  by  course  of  law,  unless 
payment  be  first  voluntarily  made.  And  so  [if  a  man 
promises  or  covenants  with  me  to  do  any  act,  and  fails 
in  it,  whereby  I  suffer  damage,  the  recompense  for  this 
damage  is  a  chose  in  action ;  for  though  a  right  to  some 
recompense  vests  in  me  at  the  time  of  damage  done, 

((/)  Armoury  v.  Delamirie,  Str.  (i)  3  Inst.  108. 

505.  0')  2  Saund.  by  Wms.  and  Pat. 

(A)  Wilbraham  v.  Snow,  2  Saund.  47,  n.  (c). 
47;  Giles  v.  Grover,  9  Bing.  128. 
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[yet  what  and  how  large  such  recompense  shall  be,  can 
only  be  ascertained  by  verdict,  and  the  possession  can 
only  be  given  me  by  legal  judgment  and  execution  (A).  J 
A  chose  in  action,  then,  is  [a  thing  rather  in  potentid  than 
in  esse ;  though  the  owner  may  have  as  absolute  a  pro- 
perty in,  and  be  as  well  entitled  to,  such  things  in  action, 
as  to  things  in  possession.] 

Property  in  chattels  personal  is  also  subject,  whether 
it  be  in  possession  or  in  action,  to  distinctions  which 
regard  the  quantity  of  interest.  For  a  man  may  have 
the  total  property  or  entire  dominion  of  a  chattel,  analo- 
gous in  some  respects  to  the  fee  simple  in  a  real  estate  (l) ; 
or  he  may  be  the  owner  of  it  for  life,  or  for  years  only  (wi). 
Personal  chattels  also,  like  land,  are  subject  to  distinc- 
tions with  respect  to  the  time  of  enjoyment  and  the  number 
of  the  owners  ;  and  on  these  two  latter  points  it  may  be 
desirable  to  enlarge  a  little,  before  the  conclusion  of  the 
chapter. 

[First,  as  to  the  time  of  enjoyment.  By  the  rules  of 
the  antient  commoTi  law,  there  could  be  no  future  pro- 
perty to  take  place  in  expectancy  created  in  personal 
goods  and  chattels,  because  being  things  transitory,  and 
by  many  accidents  subject  to  be  lost,  destroyed  or  other- 
wise impaired,  and  the  exigencies  of  trade  requiring  also 
a  frequent  circulation  thereof,  it  would  occasion —  as  it 
was  thought — perpetual  suits  and  quarrels,  and  put  a 

(7«)  According  to  Blackstone,  (vol.  tels  personal  and  property  in  real 

ii.  p.  397,)  "  All  property  in  action  estate,  consists  in  the  absence  in  the 

"  depends  entirely  upon  contract,  former  of  all  those  incidents  which 

"  either  express  or  implied."    But  result  from  the  doctrine  of  tenure. 

it  has  been  justly  remarked,  that  the  (As  to  which  Tide  sup.  bk.  n.chap.ii.) 

term  chose  in  action  has  a  more  ex-  (m)  But  if  a  chattel  personal  be 

tensive  application,  and  extends  to  given  by  deed  or  wUl  to  A.  and  the 

the  right  to  recover  damages  for  a  heirs  of  his  body,  the  total  property 

wrong,  independently  of  any  con-  is  vested  in  A.,  and  the  remainders 

tract  between  the  parties.    (1  Chit.  over  take  no  effect ;  for  there  can  be 

Pract.  Law,  p.  99,  n.)  no  estate  tail  in  a  personal  chattel. 

(I)  One    remarkable    difference,  (See  Scale  v.  Seale,  1  P.  Wms.  290; 

however,  between  property  in  chat-  2  Bl.  Com.  398.) 
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[stop  to  the  freedom  of  commerce,  if  such  limitation  in 
remainder  were  generally  tolerated  and  allowed.  But 
yet  in  last  wills  and  testaments  such  limitations  of  per- 
sonal goods  and  chattels  in  remainder,  after  a  bequest 
for  life,  were  permitted  (n) ;  though  originally  that  in- 
dulgence was  only  shown  when  merely  the  use  of  the 
goods,  and  not  the  goods  themselves,  was  given  to  the 
first  legatee  (o) ;  the  property  being  supposed  to  continue 
all  the  time  in  the  executor  of  the  testator.]  But  now 
these  distinctions  are  disregarded  (jo) ;  [and  therefore  if 
a  man,  either  by  deed  or  will,  limits  his  books  or  furni- 
ture to  A.  for  life,  with  remainder  over  to  B.,  this  re- 
mainder is  good  (5').  j  Personal  chattels,  however,  cannot 
be  rendered  in  any  instance  unalienable  beyond  the 
period  prescribed  in  the  case  of  real  estate  by  the  law 
agaiast  perpetuity  (r) :  and  they  also  fall  equally  with 
real  estate  within  the  provisions  of  39  &  40  Geo.  III. 
c.  98  ;  the  general  effect  of  which  is  (we  may  remember) 
to  invalidate  all  directions,  whether  by  will  or  other  in- 
strument, for  the  accumulation  of  the  annual  produce  of 
property  for  any  longer  period  than  the  life  of  the  settlor, 
and  twenty-one  years  after  his  death  («). 

In  every  case  it  i^  obvious  that  the  interest  of  the 
party  in  remainder,  in  personal  chattels,  is  in  its  nature 
precarious.  But  the  Court  of  Chancery  will  interfere 
for  his  protection  (t) ;  and  if  the  tenant  for  life  should 
begin  or  threaten  to  injure  the  property,  a  bill  might  be 
filed  for  an  injunction  to  restrain  him  from  doing  so,  and 

(»)  XJpwell  V.  Halsey,  1  P.  "Wms.  would  be  valid  without  the  inter- 

€52.  Tentiou   of    trustees ;     Coleridge's 

(o)  Mar.  106.  Blackstone,  vol.  i.  p.  398;  and  see 

{p)  2  Freem.  206  ;    Randall  v.  Peame,  Cont.  Kem.  402,  9th  edit. 

Kussell,   3  Meriv.   195  ;    2  Koper,  (r)  Co.  Litt.  by  Harg.  20  a,  n. 

Leg.  393.  (5) ;  Gilb.  Us.  by  Sugd.  121,  n.  (4) ; 

{g^  A  very  experienced  lawyer  2  Eop.  Leg.  390.    As  to  perpetuity, 

however  has  expressed  some  doubt  vide  sup.  vol.  I.  p.  571. 

whether  this  position  of  Blackstone  (/)  Vide  sup.  vol.  I.  p.  573. 

be  correct  as  regards  a  limitation  by  (f)  Feame,  Cont.  Rem.  406,  9th 

deed,  and  whether  such  a  limitation  edit. 
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the  court  would  apply  a  remedy  according  to  the  nature 
of  the  case  (m). 

Next  as  to  the  number  of  owners.  Things  personal, 
as  well  as  things  real,  [may  belong  to  their  owners,  not 
only  in  severalty,  but  also  in  joint  tenancy  and  in  com- 
mon. They  cannot,  indeed,  be  vested  in  coparcenary, 
because  they  do  not  descend  from  the  ancestor  to  the 
heir,  which  is  necessary  to  constitute  coparceners,]  but, 
(in  case  of  intestacy  of  a  sole  owner,)  devolve  to  his 
administrator,  to  be  by  him  distributed — though  subject 
to  the  claims  of  creditors — among  the  next  of  kin.  But 
they  otherwise  follow,  in  general,  the  same  rules  as  to 
those  modifications  of  estate  which  regard  the  number  of 
owners,  as  things  real.  Thus,  [if  a  horse  or  other  per- 
sonal chattel  be  given  to  two  or  more  absolutely,  they 
are  joint  tenants  thereof;  and  unless  the  jointure  be 
severed,  the  same  doctrine  of  survivorship  shall  take 
place  as  in  estates  of  lands  and  tenements  (z) ;  and  in 
like  manner  if  the  jointure  be  severed,  as  by  either  of 
them  selling  his  share,  the  vendee  and  the  remaining 
part-owner  shall  be  tenants  in  common,  without  any  jus 
accrescendi  or  survivorship  (y) :]  and  so  also  [if  100Z> 
be  given  by  will  to  two  or  more, .  equally  to  be  divided 
between  them,  this  makes  them  tenants  ia  common  (z), 
as  we  have  formerly  seen  the  same  words  to  have  done 
in  regard  to  a  devise  of  real  estate  (a). J  But  (as  an 
instance,  on  the  other  hand,  of  the  failure  of  the 
analogy  of  things  personal  to  things  real  in  regard  to 
joint  tenancy)  it  is  proper  to  remark,  that,  [for  the 
encouragement  of  husbandry  and  trade,  it  is  held  that 
stock  on  a  farm,  though  occupied  jointly,  and  also  stock 
used  in  a  joint  undertaking  by  way  of  partnership  in 

(m)  An  injunction  is  a  remedy  also  from  a  court  of  common  law. 

which,  until  the  recent  statute  of  (as)  Litt.  s.  281;  Shore  i).  Billings- 

17  &  18  Vict.  c.  125,  could  be  ob-  I7,  1  Vern.  482. 

tained  only  from  a  court  of  equity.  (y)  Litt.  s.  321. 

By  that  statute  (ss.  79—82)  it  can  (f)  1  Eq.  Ca.  Ab.  292. 

now,  in  certain  cases,  be  obtained  (a)  "Vide  sup.  vol.  I.  p.  3G2. 
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[trade,  shall  always  be  considered  as  common,  and  not 
as  joint  property,  and  there  shall  be  no  survivorship 
therein  (6).]  This  however,  is  to  be  understood  as  apply- 
ing, in  contemplation  of  the  common  law,  only  to  such 
property  when  in  possession,  and  not  to  choses  in  action  ; 
for  where  one  of  several  partners,  having  a  legal  interest 
in  a  contract,  dies,  the  right  of  action  upon  it  accrues, 
at  common  law,  to  the  survivor  or  survivors,  in  whose 
name  alone  the  action  must  be  brought ;  and  the  repre- 
sentative of  the  deceased  must  resort  to  a  court  of  equity, 
to  obtain  the  share  of  the  latter  in  the  sum  recovered  (c). 
It  remains  to  add  that,  as  in  the  case  of  things  real,  so 
in  that  of  things  personal,  the  legal  property  may  be 
vested  in  one  man,  to  the  use  of  or  in  trust  for  another  ; 
whose  interest,  as  being  that  of  the  beneficial  and  sub- 
stantial owner,  will  be  recognized  and  protected  in  the 
courts  of  equity.  But  as  regards  things  personal,  this 
division  of  the  ownership  is  less  frequent,  (the  legal  in- 
terest being,  in  general,  also  a  beneficial  one) ;  and  they 
are  in  no  instance  affected  by  the  Statute  of  Uses,  or  by 
any  of  its  attendant  learning. 

(J)    See  Buckley  v.  Barber,    6      1  East,  497  ;  2  Chit.  Blackst.  399, 
Exch.  169.  n.  (15);  Crossfield  v.  Such,  8  Exch. 

(c)  See  Anderson  v.  Martindale,      825. 


(     16     ) 


CHAPTEK  II, 

OF  TITLE  TO  THINGS  PERSONAL AND  FIRST  OF 

TITLE  BY  OCCUPANCY. 


[We  are  next  to  consider  the  title  to  things  personal,  or 
the  various  means  of  acquiring  and  of  losing  such  pro- 
perty as  may  he  had  therein  (a);  both  which  considera- 
tions of  gain  and  loss  shall  be  blended  together  in  one  and 
the  same  view, — as  was  done  in  our  observations  upon 
real  property,— since  it  is,  for  the  most  part,  impossible 
to  contemplate  the  one  without  contemplating  the  other 
also.J  And  the  means  which  we  shall  have  occasion  to 
consider,  under  this  division  of  the  work,  are  six.  1.  By 
occupancy.  2.  By  invention,  3.  By  gift  and  assign^ 
ment.  4,  By  contract.  5.  By  bankruptcy.  6.  By  will 
and  administration  (b). 

[And,  first,  a  property  in  goods  and  chattels  may  be 
acquired  by  occupancy ;  which,  we  have  more  than  once 
remarked,  was  the  origiaal  and  only  primitive  method  of 
acquiring  any  property  at  all  (c) ;  but  which  has  since 
been  restrained  and  abridged  by  the  positive  law  of 
society,  in  order  to  maintain  peace  and  harmony  among 
mankind.  For  this  purpose,  by  the  laws  of  England, 
gifts  and  contracts,  testaments,  legacies  and  administra- 
tions, have  been  introduced  and  countenanced,  in  order 

(fl)  Vide  sup.  p.  10.  only  of  an  incidental  description, 

(J)  Blackstone  (vol.  2,  p.  400)  seem  to  belong  more  naturally  to 

enumerates  six  others,  tiz.,  title  by  other  general  heads,  under  which 

prerogative,  by  forfeitwre,  by  cms-  they  will  be  found  in  this  work. 

torn,  by  succession,  by  marriage,  (e)  Sup.  vol.  I.  pp.  157,  463. 

and  hy  judgment;  but  these,  being 
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[to  transfer  and  continue  that  property  and  possession  in 
things  personal,  which  has  once  been  acquired  by  the 
owner;  and  where  such  things  are  found  without  any  other 
owner,  they  for  the  most  part  belong  to  the  sovereign, 
by  virtue  of  the  royal  prerogative  ;  except  in  some  few 
instances,  wherein  the  original  and  natural  right  of  occu- 
pancy is  still  permitted  to  subsist,  and  which  we  are  now 
to  consider. 

1 .  Thus  in  the  first  place  it  hath  been  said,  that  anybody 
may  Seize  to  his  own  use  such  goods  as  belong  to  an  alien 
enemy  (rf).  For  such  enemies,  not  being  looked  upon  as 
members  of  our  society,  are  not  entitled,  during  their 
state  of  enmity,  to  the  benefit  or  protection  of  the  laws ; 
and  therefore  every  man  that  has  opportunity  is  per- 
mitted to  seize  upon  their  chattels  without  being  com- 
pelled, as  in  other  cases,  to  make  restitution  or  satisfac- 
tion to  the  owner.  But  this,  however  generally  laid 
down  by  some  of  our  writers,  must  in  reason  and  justice 
be  restrained  to  such  captors  as  are  authorized  by  the 
public  authority  of  the  state  residing  in  the  crown  (e)  ;] 
and,  as  regards  inland  seizures,  [to  such  goods  as  are 
brought  into  this  country  by  an  alien  enemy,  after  decla- 
ration of  war,  without  a  safe  conduct  or  passport.  And 
therefore  it  hath  been  holden,  that  where  a  foreigner  is 
resident  in  England,  and  afterwards  a  war  breaks  out 
between  his  country  and  ours,  his  goods  are  not  liable  to 
be  seized  (/);]  and  if  a  contract  be  made  with  a  foreigner 
during  peace,  the  right  of  action  upon  it  is  not  absolutely 
forfeited  by  the  occurrence  of  a  war,  though  it  is  sus- 
pended (ff).  But  where  the  circumstances  of  the  case 
render  the  capture  from  an  enemy  legal,  it  is  a  title  that 

((T)  rinch,  L.  178.     As  to  aliens,  (/)  Bro.  Ab.  tit.  Propertie,  38, 

vide  sup.  vol.  I.  pp.  140,  492  ;  post,  Forfeiture,  57. 

bk.  IV.  pt.  I.  c.  n.  iff)  ^^^  Antoine  v.  Morsbead,  6 

(e)    The    King   v.   Williamson,,  Taunt.  239  ;  Alcenons  v.  Nigreu,  4 

Freem.  40;  Brymer  v.  Atkins,  1  H.  Ell.    &    Bl.  217  ;    Clemontson    v 

Bl.  189.  Blessig,  11  Exch.  136. 

VOL.  II.                        .  C 
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■will  sometimes  prevail,  even  against  the  claim  of  a  former 
British  owner,  from  whom  the  goods  may  have  been 
previously  taken  by  the  same  enemy.  For  in  such  cases 
of  recapture  the  law  of  this  country  has  been  adjudged 
to  be,  that  they  become  [vested  in  the  recaptor,  unless 
they  be  retaken  on  the  same  day  that  they  were  first 
taken,  and  the  owner  before  sunset  puts  in  his  claim  of 
property  (A).  J  And  that  doctrine  is  [agreeable  to  the 
law  of  nations,  as  understood  in  the  time  of  Grotius  (i) ;  ] 
though  later  authorities  require  that,  before  such  goods 
become  the  property  of  the  recaptors,  they  [must  have 
been  been  brought  into  port,  and  have  continued  a  night 
intra  prasidia  in  a  place  of  safe  custody  (_/ ) :  and  in 
order  fully  to  vest  recaptured  goods  in  the  captors,  so 
as  to  bar  the  original  owner,  it  is  also  necessary  that 
the  vessel  should  have  been  condemned  as  prize,  by 
legal  sentence  (A).  In  addition  to  which  we  may  remark, 
that  as  regards  ships  or  goods  taken  and  retaken  at  sea, 
and  in  questions  arising  thereon  between  the  original 
British  owner  and  a  British  recaptor,  the  law  as  esta- 
blished by  statute  now  is,  that  whatever  period  of  time 
may  have  intervened  between  the  capture  and  the  recap- 
ture, and  whether  sentence  of  condemnation  shall  have 
been  obtained  or  not,  the  property  is  to  be  restored  to 
the  original  owners,  on  payment  of  salvage  or  money 
in  lieu  of  salvage  (Z).  The  whole  subject,  however,  of 
acquiring  property  in  things  personal  by  capture  from 
an  enemy,  is  in  general  foreign  to  the  province  of  the 
ordinary  courts  of  law ;  and  belongs  to  the  jurisdiction 
of  the   Prize  Court,  a   court  sitting  to  determine    all 

(A;  Bro.  Ab.  tit.  Propertie,  38,  sou  v.  Foster,  6  Taunt.  25  ;  1  Kent. 

Forfeiture,  57.  Com.  97. 

(i)  De  Jure  B.  ac  P.  1.  3,  c.  6,  (I)  2  Chit.  Bl.  ubi  sup.  cites  2 

^-  3-  Burr.  1198  J  1  BI.  Eep.  27  ;  43  Geo. 

[j-)  Bynkersh.  Qusest.  Jur.  Pub.  3,  c.  160.    As  to  the  case  of  a  recap- 

b.  1,  c.  4  ;  Rocc.  de  Assecur.  not.  66.  ture  from  pirates,  see  13  &  14  Vict 

(J)  See  2  Chit.  Bl.  401,  n.  (4) ;  cc.  26,  27. 
1  Hob.  Eep.  139  ;  3  ibid.  97 ;  Wil- 
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such  questions,  under  a  particular  conunission  from  the 
crown  (?n). 

2.  Again,  with  regard  to  animals  fera.  natura,  [all 
mankind  had,  by  the  original  grant  of  the  Creator,  a 
right  to  pursue  and  take  any  fowl  or  insect  of  the  air, 
any  fish  or  inhabitant  of  the  waters,  and  any  beast  or 
reptile  of  the  field ;  and  this  natural  right  still  continues 
in  every  individual,  unless  so  far  as  it  is  restrained  by 
the  civil  laws  of  the  country.]  By  the  laws  of  this 
realm,  accordingly,  all  persons  may,  on  their  own  lands, 
or  in  the  seas,  in  general  exercise  this  right.  And 
when  a  man  has  once  seized  animals  of  this  description, 
they  become,  if  reclaimed  or  confined,  (according  to  the 
doctrine  laid  down  in  a  former  chapter,)  his  qualified  pro- 
perty, or,  if  dead,  absolutely  his  own(w);  so  that  to 
steal  them,  or  otherwise  invade  his  property  therein,  is, 
according  to  the  nature  of  the  case,  sometimes  a  criminal 
ofience,  sometimes  only  a  civil  injury. 

But  in  this  country,  as  in  many  others,  the  right  to 
take  animals /er«  natura  is  subject  to  some  qualification 
— certain  restrictions  having  been  imposed  by  the  legis- 
lature with  respect  to  all  such  animals  as  fall  under  the 
denomination  of  game  (o). 

On  this  subject,  there  formerly  existed  (as  every 
reader  is  aware)  a  system  of  a  severe  character,  under 
which  none  were  permitted  to  take  or  sell  game  unless 
duly  qualified  ;  and  the  ordinary  qualification  was  the 

(»i)   3  Bl.  Com.  108.     See  Le  As  to  the  course  of  proceedings  in 
Caux  V.  Eden,  Dong.  594  ;  Elphin-  a  prize  court,  see  3  Chit.  Commercial 
stone  «.  Bedreechund,  Knapp's  Eep.  Law,  608 — 618. 
316  ;  Lord  Camden  v.  Home,  2  H.  («)  Vide  sup.  p.  5. 
Bl.  533  ;  Dobree  v.  Napier,  2  Bing.  {o)  Other  exceptions  to  the  general 
N.  C.  781.    There  are  also  the  fol-  right  of  chase  are  noticed  by  Black- 
lowing  enactments  connected  with  stone  (vol.  ii.  p.  403);  particularly 
this  subject: — 3  &  4  Vict.   c.  65,  with  regard  to  "  certain  royal  fish, 
S3.  22,  23 ;  6  &  7  Vict.  i;.  38,  s.  2 ;  as  whale  and  sturgeon,  the  taking 
and  27  &  28  Vict.  c.  25,  "  An  Act  of  which  is  the  exclusive  right  of 
for  regulating  Naval  Prize  of  War."  the  prince." 
See  also  post,  bk.  v.  cc.  v.,  xiii. 
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ownership  of  lands  or  tenements  in  possession,  for  an 
estate  of  inheritance  of  the  yearly  value  of  1001. ;  or  for 
life,  or  ninety-nine  years  or  upwards,  of  the  yearly  value 
of  150?.  (p).  This  restraint  as  to  qualification  was  im- 
posed chiefly  for  the  preservation  of  the  difierent  species 
of  animals,  and  for  the  prevention  of  idleness  and  dissi- 
pation in  the  lower  ranks  ;  and  with  the  same  view,  and 
for  the  benefit  of  the  revenue,  it  was  also  made  necessary 
for  sportsmen  to  take  out  a  yearly  game  certificate, 
attesting  the  payment  of  a  certain  amount  of  duty. 
The  principle  of  requiring  the  possession  of  any  estate 
as  a  qualification  for  the  pursuit  of  game,  has  now  how- 
ever been  abandoned.  For  the  Qualification  Act  (22  &  23 
Car.  II.  c.  25),  and  indeed  almost  all  the  other  statutes 
relating  to  game  (g'),  were  repealed  by  1  &  2  Will.  IV. 
c.  32,  by  which  Act  it  is  now  provided  in  substance  that 
the  right  to  kill  game  upon  any  land  shall  be  vested  ratione 
soli  in  the  owners  of  such  land  (mere  occupiers  of  short 
terms  excepted),  or  in  any  person  who  may  have  their 
grant  or  permission  for  the  purpose  (r).  But  it  is  still 
considered  expedient  to  recruit  the  public  revenue  from 
this  source ;  and  the  statute  of  "Will.  IV.  (as  amended 
by  23  &  24  Vict.  c.  90)  requires,  therefore,  all  persons 
killing,  taking  or  pursuing  game  to  take  out  a  yearly 
excise  licence — which  stands  in  the  place  of  the  former 
game  certificate  («) ;  and  also  requires  persons,  who 
(having  no  such  licence)  deal  in  game,  to  take  out  an 


(^)  22  &  23  Car.  2,  c.  25.    A  &  8  Vict.  c.  29.     There  are  also 

person  miglit  also  hare  been  quail-  penal    provisions   with    regard   to 

fied  as  being  the  son  and  heir  ap-  poaching  and  the  illegal  pursuit  of 

parent  of  an  esquire  or  other  person  or  destruction  of  deer,  hares  and 

of  higher  degree,  or  as  the  game-  rabbits,  contained  in  the  recent  Lar- 

keeper  of  the  lord  or  lady  of  a  ceny  Act,  24  &  25  Vict.  c.  96. 

manor,  or  as  the  owner  or  keeper  of  (?•)  1  &  2  Will.  4,  c.  32,  ss.  7 — 

a  forest,  park,  chase  or  warren.  17. 

(<?)  The  9  Geo.  4,  u.  69,  however,  (s)  1  &  2  Will.  4,  c.  32,  s.  23  ; 

as  to  night  poaching,  is  still  in  23  &  24  Vict.  c.  90,  s.  4. 
force,  and  has  been  extended  by  7 
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excise  licence  for  this  latter  purpose  (t).  There  are  also 
many  penal  provisions  intended  for  the  better  preserva- 
tion of  game  (m),  and  for  the  protection  of  land  from 
unlawful  trespasses  in  sporting  (x).  It  is  to  be  remarked, 
that,  under  these  Acts,  "  game "  is  defined  as  including 
hares,  pheasants,  partridges,  grouse,  heath  or  moor  game, 
black  game  and  bustards  (y) ;  though  some  of  their  pro- 
visions are  also  directed  to  deer,  woodcocks,  snipes, 
quails,  landrails,  and  coneys  (z).  With  regard  to  hares, 
however,  there  are  also  some  special  provisions, — it 
being  now  provided  by  11  &  12  Vict.  c.  29,  and  23  &  24 
Vict.  c.  90  (in  consideration  of  the  damage  often  done 
by  these  animals),  that  any  person  in  the  actual  occupa- 
tion of  inclosed  lands  (not  otherwise  bound  by  agree- 
ment), or  any  owner  thereof  who  has  the  right  of  killing 
game  thereon, — may  take,  kill  and  destroy  any  hare  on 
such  inclosed  land,  without  obtaining  an  excise  licence  ; 
and  that  such  licence  need  not  be  obtained  by  any 
person  who  shall  pursue  and  kill  hares  by  coursing  with 
greyhounds,  or  hunting  with  beagles  or  other  hounds  (a). 
And  not  only  in  the  case  of  hares,  but  of  all  game,  and 

(i)  1  &  2  "Will.  4,  c.  32,  s.  25  ;  seq.  i  see  The  Queen  v.  Pratt,  4  Ell. 

23  &  24  Vict.  c.  90,  s.  14.    And  see  &  Bl.  860;  Osbond,  app.  v.  Mea- 

24  &  25  Vict.  c.  91,  s.  17.  dows,  resp.  12  C.  B.,  N.   S.   10  ; 
(«)  1  &  2  Will.  4,  c.  32,  ss.  3,  4,  Spicer  v.  Barnard,  1  E.  &  E.  748; 

24.     See  Saunders  v.  Baldj,  Law  Comwell  ■».  Sanders,  3  B.  &  Smith, 

Kep.,  1  Q.  B.  87.     There  is  also  25  206. 

&  26  Vict.  c.  114,  called  "  An  Act  (?/)  1  &  2  Will.  4,  c.  32,  s.  2.   The 

for  the  prevention  of  poaching," —  definition  of  "  game"  contained  in 

enabling  a  constable  to  search  any  the  25  &  26  Vict.  c.  114  (for  the 

person  whom  he  may  have  good  purposes  of    that  Act),  somewhat 

cause  to   suspect  of   coming  from  varies  from  that  in  1  &  2  Will.  4, 

land  where  he  has  been  poaching ;  c.  32,  and  extends  to  woodcocks, 

and  to  seize  any  game  found  on  him.  snipes,   rabbits  ;    and    also  to  the 

As  to  the  construction  of  this  Act,  eggsoi  pheasants,  partridges,  grouse, 

see  Brown,   app.  Turner,  resp.  13  black  game  and  moor  game. 
C.  B.,  N.  S.  485  i  Evans  v.  Botterill,  (?)  Sects.  31,  32  ;  23  &  24  Vict. 

3  B.  &    Smith,  787 ;    Hall,    app.  c.  90,  ss.  4,  5. 
Knox,  resp.  4  B.  &  Smith,  515.  (a)  11  &  12  Vict.  c.  29,  is.  5. 

(o!)  1  &  2  Will.  4,  c.  32,  s.  30,  et 


22  BK.  II.  EIGHTS  OF  PROPERTY. — PT.II.  THINGS  PERSONAL. 

the  other  animals  above  mentioned,  there  is  an  exemp- 
tion of  all  persons  from  the  necessity  of  a  licence  if  they 
are  merely  aiding  or  assisting  to  take  or  kill  in  company 
with  a  duly  licensed  person,  who,  in  his  own  right,  is 
using  his  dog,  gun,  or  other  engine  for  the  purpose  (b). 

As  to  the  pursuit  of  animals  ferce  naturce  in  the  chase 
(the  ordinary  means  of  acquiring  them  by  occupancy), 
certain  distinctions  have  been  laid  down  (c).  If  a  man 
starts  any  such  animal  on  his  own  ground,  and  follows  it 
into  another's,  and  kills  it  there,  the  property  remains 
in  himself  ((f)  ;  but  if  (being  a  trespasser)  he  starts  it 
on  another's  land,  and  kills  it  there,  the  property  belongs 
to  him  in  whose  ground  it  was  killed  (e) ;  and  this,  even 
though  the  trespasser  hath  forthwith  sold  the  dead  game 
to  a  third  person  (/).  Again,  if  it  be  started  by  a  stranger 
in  one  man's  chase  or  free  warren,  and  hunted  into 
another  liberty,  the  property  (it  is  said)  continues  in  the 
owner  of  the  chase  or  warren  {g).  These  distinctions 
seem  to  show,  that  in  general  the  property  is  acquired 
by  the  seizure  or  occupancy,  though  that  cannot  prevail 
against  the  better  claim  of  him  in  whose  grounds  the 
animal  is  both  killed  and  started  (and  who  therefore  may 
be  said  to  be  entitled  ratione  soli) ;  or  of  him  who  has 
already  a  qualified  property  in  it,  ratione  privilegii. 

3.  [The  doctrine  of  property  arising  from  accession  is 
also  grounded  on  the  right  of  occupancy.  By  the  Eoman 
law,  if  any  given  corporeal  substance  received  afterwards 
an  accession  by  natural  or  by  artificial  means,— as  by  the 
growth  of  vegetables,  the  pregnancy  of  animals,  the  em- 
broidering of  cloth,  or  the  conversion  of  wood  or  metal 
into  vessels  and  utensils,— the  original  owner  of  the  thing 

(i)  23  &  24  Vict.  ^.  90,  s.  4.  (e)  Sutton  v.  Moody,  nbi  sup. 

(fi)  See  2  Bl.  Com.  419.  (/)  Blades  o.  ffiggs,  11  H.  of  L. 

{d)  See  Eeble  v.  Hickringill,  11  Cas.  621. 

Mod.  75;  Sutton  v.  Moody,  Lord  (jr)  See  Sutton  ».  Moody,  ubi  sup  ■ 

Eaym.  251;  12  Mod.  145;  2  Salk.  Churchward  «.  Studdy,  14  East  249. 
556;  3  Salk.  290;  Comb.  458. 
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[was  entitled,  by  his  right  of  possession,  to  the  property  of 
it  under  such  its  state  of  improvement  (A) ;  but  if  the 
thing  itself  by  such  operation  was  changed  into  a  dif- 
ferent species, — as  by  making  wine,  oil  or  bread  out  of 
another's  grapes,  olives  or  wheat, — it  belonged  to  the  new 
operator,  who  was  only  to  make  a  satisfaction  to  the 
former  proprietor  for  the  materials  which  he  had  so  con- 
verted (i).  And  these  doctrines  are  implicitly  copied 
and  adopted  by  our  Bracton  (A),  and  have  since  been 
confirmed  by  many  resolutions  of  the  Courts  (?).]  With 
respect  to  accession  by  breeding  from  animals,  in  par- 
ticular, it  is  held,  that  [of  all  tame  and  domestic  animals 
the  brood  belongs  to  the  owner  of  the  dam  or  mother ; 
the  English  law  agreeing  with  the  civil,  that  partus 
sequitur  ventrem  in  the  brute  creation,  though  for  the 
most  part,  in  the  human  species,  it  disallows  that  maxim. 
[And  therefore  in  the  laws  of  England  {rri)  as  well  as 
Home  (w),  "  si  equam  meam  equus  tuus  preBgnantem 
fecerit,  non  est  tuum  sed  meum  quod  natum  est."  And 
for  this  Puffendorf  (o)  gives  a  sensible  reason,  not  only 
because  the  male  is  frequently  unknown,  but  also  because 
the  dam,  during  the  time  of  her  pregnancy,  is  almost 
wholly  useless  to  the  proprietor,  and  must  be  maintained 
with  greater  expense  and  care  ;  wherefore,  as  the  owner 
is  a  loser  by  her  pregnancy,  he  ought  to  be  the  gainer 
by  her  brood.  An  exception  to  this  rule  is  in  the  case 
of  young  cygnets,  which  belong  equally  to  the  owners  of 
the  cock  and  hen,  and  shall  be  divided  between  them  (p). 
But  here  the  reason  of  the  general  rule  ceases,  and  ces- 
sante  ratione  cessat  et  ipsa  lex  ;  for  the  male  is  well  known 
by  his  constant  association  with  the  female :  and  for  the 
same  reason,  the  owner  of  the  one  doth  not  suffer  more 

(K)  Inst.  2,  1,  25,  26,  31;  Pf.  6,  Popham,  38. 
1,  5.  (m)  Bro.  Ab.  Propertie,  29. 

(i)  Inst.  2,  1.  (»)  Pf.  6,  1,  5. 

(Jt)  L.  2,  u.  2.  (o)  De  J.  N.  &  G.  1,  i,  c.  7. 

(I)  5  Hen.  7,  IS  ;  12  Hen.  8,  10  ;  (^)  Case  of  Swans,  7  Kep.  17, 

Bro.  Ab.  Propertie,  23;  Moore,  20; 
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[disadvantage  during  the  time  of  pregnancy  and  nurture, 
than  the  owner  of  the  other  (q).'] 

4.  To  the  same  general  head  belongs  also  [the  case  of 
confusion  of  goods :  where  those  of  two  persons  are  so 
intermixed  that  the  several  portions  can  be  no  longer 
distinguished ;]  and  here  the  English  law  partly  [agrees 
with  and  partly  differs  from  the  civil.  If  the  intermixture 
be  by  consent,  it  seems  that,  in  both  laws,  the  proprietors 
have  an  interest  in  common,  in  proportion  to  their  re- 
spective shares  (r).  But  if  one  wilfully  intermixes  his 
money,  corn  or  hay,  with  that  of  another  man,  without 
his  approbation  or  knowledge;  or  casts  gold,  in  like 
manner,  into  another's  melting-pot  or  crucible ;  the  civil 
law,  though  it  gives  the  sole  property  of  the  whole  to 
him  who  has  not  interfered  with  the  mixture,  yet  allows 
a  satisfaction  to  the  other,  for  what  he  has  so  improvi- 
dently  lost.  But  our  law,  to  guard  against  fraud,  gives 
the  entire  property,  without  any  account,  to  him  whose 
original  dominion  is  invaded,  and  endeavoured  to  be 
rendered  uncertain,  without  his  own  consent  (s).J  It  is 
to  be  observed,  however,  that  this  rule  applies  only  to 
cases  where  the  confusion  is  such  as  to  create  a  difficulty 
in  the  subsequent  apportionment  of  the  respective  shares. 
For  if  the  goods  continue  to  be  distinguishable,  as  ia  the 
instance  of  articles  of  furniture  thrown  together,  the 
confusion  makes  no  alteration  in  the  property  {t).  And 
the  case  is  the  same  where  the  quality  of  the  articles  is 
uniform,  and  the  original  quantities  known;  for  under 
such  circumstances  the  party  by  whose  act  the  confusion 
took  place,  would  still  be  entitled  (as  it  seems)  to  claim 
his  proper  quantity  (m). 

(?)  2  Bl.  Com.  390,  391.  2  Bulst.  323,  S.  C. ;  Poph.  38 ;  1 

(r)  Inst.  2,  1,  27,  28 ;  2  Bl.  Com.  Hale,  P.  C.  613 ;  Colwill  v.  Keeres, 

405.     See  the  observations  of  the  2  Camp.  576. 

court  in  Buckley  „.  Gross,  3  B.  &  (i)  Colwill  v.  Eeeres,  nbi  sup. 

Smith,  566.  («,)  2  Kent's  Com.  298;  Lupton 

<*)  Ward  V.  Ayre,  Cro.  Jac.  366  ;  v.  White,  15  Ves.  442. 
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CHAPTER  III. 

OF  TITLE  BY  INVENTION. 


It  was  noticed  in  a  former  chapter,  that  there  are  a  sort 
of  chattels  that  may  be  termed  incorporeal,  and  that 
among  these  are  to  be  included  patent  rights  and  copy- 
rights (a).  To  these,  as  very  important  in  their  cha- 
racter, we  now  propose  to  refer  with  greater  particu- 
larity ;  and  as  they  both  are  founded  on  the  same  title, 
viz.  that  of  invention,  or  the  original  conception  of  genius, 
they  may  with  propriety  be  considered  together,  within 
the  compass  of  the  same  chapter. 

I.  By  a  ''patent  right"  we  are  to  understand  a  privi- 
lege granted  by  the  crown  to  the  first  inventor  of  any 
new  contrivance  in  the  manufactures,  that  he  alone 
shall  be  entitled,  during  a  limited  period,  to  benefit 
by  his  own  iuvention.  It  is  so  called,  because  the  in- 
strument, by  which  it  is  bestowed,  is  always  in  the  form 
of  letters-patent,  which  is  the  established  mode  of  royal 
grant  {h).  To  confer,  indeed,  on  any  individual  the 
exclusive  right  of  carrying  on  a  particular  trade  or 
manufacture  is,  in  general,  beyond  the  lawful  bounds  of 
the  royal  prerogative.  Such  a  grant  amounted,  at 
common  law,  to  what  was  termed  a  monopoly  (c) ;  and  it 
is  declared,  by  the  Statute  of  Monopolies,  21  Jac.  I. 
c.   3,  to  be  "altogether   contrary  to  the  laws  of  this 

(a)  Vide  sup.  p.  9.  c.  XV. 

(J>)  As  to  royal  grants  in  general,  (c)  3  Inst.  181 ;  et  vide  post,  bk. 

vide  sup.  vol.  I.  p.  637 ;  post,  bk.  v.      VI.  c.  XI. 
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"  realm."  But  an  exception  was  always  made  in  favour 
of  inventors  of  new  manufactures,  because  such  grants 
of  exclusive  privilege  for  a  reasonable  period,  while  they 
tended  to  encourage  useful  ingenuity,  encroached  on  no 
right  of  which  others  were  already  in  possession  (e).  In 
accordance  with  which  principle,  the  same  Statute  of 
Monopolies  proceeds  to  except  from  its  general  declara- 
tion all  letters-patent  for  the  term  o?  fourteen  years  or 
under,  by  which  the  privilege  of  sole  working  or  making 
any  new  manufactures  within  this  realm,  which  others 
at  the  time  of  granting  the  letters-patent  shall  not  use, 
shall  be  granted  to  the  true  and  first  inventor  thereof; 
"  so  as  they  be  not  contrary  to  law,  nor  mischievous  to 
the  state,  nor  to  the  hurt  of  trade,  nor  generally  incon- 
venient." 

Since  the  passing  of  this  Act,  no  patent  right  can  be 
valid  unless  it  range  itself  within  the  terms  of  the  excep- 
tion above  referred  to ;  for  where  not  within  those  terms, 
it  necessarily  falls  under  the  general  declaration  against 
monopolies  therein  contained  (_/).  It  results  from  this 
consideration,  that  no  such  right  can  be  legally  granted 
for  any  period  longer  than  fourteen  years.  It  also 
follows  that  the  subject  of  a  patent  must  be  a  "new  manu- 
facture within  this  realm,"  for  such  are  the  terms  of  the 
exception.  And,  first,  it  must  be  a  manufacture,  that  is, 
some  article  fabricated  by  the  hand  of  man  {g) ;  though 
a  patent  may  be  taken  out  not  only  for  an  entire 
article,  but  for  an  addition,  by  way  of  improvement,  to 
one  already  existing  Qi).  The  manufacture  must  also  be 
new  ;  and  the  statute  has  added  to  that  condition,  that  it 
must  be  such  as  "others  at  the  time  of  granting  such 
"  letters-patent  shall  not  use."     If  a  patent,  therefore, 

(e)  3  Inst.  184.  Aid.  350 ;  Cornish  v.  Keene,  3  Bing. 

(/)  See  per  Buller,  J.,  Boulton  N.  C.  570;  Kay  «.  Marshall,  5  Bing. 

■0.  Bull,  2  H.  Bl.  486.  N.  C.  492. 

(g)  SeeHombloweri).  Boulton,8  (A)  Hornblower  v.  Boulton,  ubi 

,T.  R.  99;  Boulton  v.  Bull,  2  H.  Bl.  sup. ;  Crane  v.  Price,  4  Man.  &  G. 

482 ;  The  King  v.  Wheeler,  2  B.  &  580. 
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be  granted  for  an  article  already  used,  or  known  or  com- 
municated to  the  public,  in  this  country — whether  the 
prior  use  or  discovery  be  known  to  the  patentee  or  not 
— ^the  grant  will  be  void  (i).  But,  on  the  other  hand,  it 
is  sufficient  that  it  be  new  within  this  realm  at  the  time 
the  patent  is  granted ;  and  the  previous  notoriety  of  the 
article,  in  a  foreign  country,  is  no  objection  to  the 
validity  of  the  patent  (A).  The  grant  also  can  be  made 
only  to  the  "true  and  first  inventor;"  and  here  we  may 
observe  as  to  the  word  inventor,  that  it  implies  some  ex- 
ertion of  ingenuity,  and  supposes  some  difficulty  sur- 
mounted; so  that  when  the  new  manufacture  is  of  an 
obvious  character,  requiring  no  skill  or  contrivance  for 
its  production,  it  is  not  a  fit  subject  for  protection  under 
a  patent  {I)  As  to  being  the  true  andjirst  inventor,  no 
one  can  claim  this  character,  if  it  appear  that  the  novelty 
in  question  was  first  suggested  to  him  by  some  other 
person  in  this  country  {m).  Yet  where  the  secret  is 
acquired  abroad  by  one  who  afterwards  introduces  it  into 
the  realm,  he  is  considered  by  the  law  (for  the  purpose 
now  under  consideration)  as  the  true  inventor ;  for  it  is 
immaterial  whether  the  benefit  bestowed  on  the  public 
be  the  result  of  a  man's  travel  and  observation,  or  the 
fruit  of  his  original  genius  (w).  In  the  case  of  two 
simultaneous  discoverers,  he  who  first  procures  a  patent, 
before  the  matter  is  made  public,  is  entitled  to  enjoy  the 
exclusive  privilege  it  confers  (o). 

The  grant  of  a  patent  right  is  not  ex  dehito  justitice, 
but  an  act  of  royal  favour;  though  in  a  fit  case  it  is 
never  refused.     The  mode  of  proceeding  to  obtain  it,  is 

({)  See  3  Inst.  184  ;   Morgan  v.  (I)  Walker  i).  Congreve,  Godson, 

Seaward,  2  Mee.  &  W.  Ui;  Stead  68,  (n.),  edit.  1832. 
■u.  Williams,  7  Man.  &  G-.  818  ;  Sel-  (to)  Lewis  v.  Marling,  10  Bam.  & 

lers  11.  Dickinson,  5  Exch.  312  ;  Re  Ores.  22. 

Adamson's  Patent,  25  L.  J.  (Ch.)  (»)  Edgeberry  ^.  Stephens,  2  Salk. 

457.  447;  Nickels  v.  Eoss,  8  C.  B.  679. 

(A)  Beard  v.  Egerton,  3  C.  B.  97.  (o)  Godson,  31,  2nd  edit. 
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regulated  by  certain  Acts  passed  on  this  subject,  the 
principal  of  which  is  the  15  &  16  Vict.  c.  83— called 
"  The  Patent  Law  Amendment  Act,  1852," — amended 
in  some  of  its  provisions  by  the  16  &  17  Vict.  c.  5,  and 
c.  115  (p).  The  general  course  of  proceeding  indicated 
by  these  enactments  is  as  follows:— An  application  for 
the  patent  is  made  by  petition  to  the  crown,  the  allega- 
tions of  which  are  to  be  supported  by  a  solemn  declaration 
that  the  petitioner  is  the  true  and  first  inventor,  and 
that  the  invention  is  not  in  use  in  this  country  by  any 
other  person  to  the  best  of  his  knowledge  and  belief. 
This  petition  and  declaration  are  to  be  left  at  the  office 
of  "  Commissioners  of  Patents  for  Inventions,"  and  with 
them  an  instrument  called  "  the  provisional  specifica- 
tion," describing  the  nature  of  the  invention  (g').  The 
applicant  is  then  referred  by  the  commissioners  to  one 
of  the  law  officers  of  the  crown,  who  is  at  liberty  to  call 
any  scientific  or  other  person  to  his  aid ;  and  if  the  law 
officer  shall  be  satisfied  that  the  provisional  specification 
describes  the  nature  of  the  invention,  and  certifies  his 
allowance  of  the  same,  the  invention  may,  during  six 
months  from  the  date  of  the  application,  be  used  and 
published  without  prejudice  to  any  letters-patent  to  be 
afterwards  granted ;  or  the  applicant  may,  if  he  think 
fit,  file  with  the  petition  and  declaration  a  "  complete"  in 
lieu  of  a  "  provisional "  specification,  inserting  in  the 
declaration  an  additional  statement,  that  the  instrument 
particularly  describes  and  ascertains  the  nature  of  the 
invention,  and  in  what  manner  the  same  is  to  be  per- 
formed. And  in  this  case  the  applicant  shall  have 
during  the  same  term  of  six  months  the  like  powers  and 
privileges  as  might  have  been  conferred  upon  him  by 

{p)  There  are  also  5  &  6  Will,  i,  {q)  As  to  the  amount  of  particu- 

.c.  83;  2  &  3  Vict.  c.  67,  and  7  &  8  larity  required  in  the  provisional 

"Vict.  i;.  69,  some  of  the  enactments  specification,  see  In  re  Newall  and 

of  which  are  still  in  force.  others,  i  C.  B.,  N.  S.  269. 
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letters-patent  on  the  date  of  the  application,  and  during 
the  same  term  the  invention  may  be  used  and  published 
without  prejudice  to  any  letters-patent  to  be  granted. 

The  next  step  is  for  the  applicant  to  give  notice  at  the 
ofBce  of  the  commissioners,  of  his  intention  to  proceed 
■with  his  application ;  which  will  then  be  advertised  by 
the  commissioners:  and  any  person  having  an  interest 
in  opposing  the  grant  of  the  letters-patent  will  be  at 
liberty,  within  a  certain  period,  to  lodge  particulars  in 
writing  of  his  objections.  The  period  for  objection 
being  expired,  the  specification  and  the  objections  (if 
any)  are  referred  to  the  law  officer,  who,  after  such 
hearing  (if  any)  as  he  thinks  fit,  may  cause  a  warrant  to 
be  made  for  the  sealing  of  the  letters-patent :  which 
warrant  having  been  sealed  by  the  commissioners,  the 
Lord  Chancellor  may  thereupon  cause  letters-patent  for 
such  invention  to  be  sealed  with  the  great  seal  of  the 
united  kingdom  (r),  granting  to  the  applicant  the  exclu- 
sive right  of  using  the  invention  within  the  united  king- 
dom, the  Channel  Islands  and  the  Isle  of  Man,  and  (if 
the  warrant  so  direct)  within  the  colonies,  or  such  of 
them  as  shall  be  therein  specified  (s),  for  the  full  term 
of  fourteen  years  {t).  But  the  letters-patent  always 
contain  a  proviso  to  the  efi'ect,  that,  if  the  "  complete 
specification  "  already  filed  does  not  particularly  describe 
the  nature  of  the  invention  and  in  what  way  the  same  is 
to  be  performed, — or,  supposing  none  to  have  been  yet 
filed,  then,  if  the  applicant  does  not  within  a  limited 
period  file  such  a  specification  in  the  Court  of  Chancery, 
— the  grant  in  the  letters-patent  contained  shall  be 
void  (m).     The  object  of  the  specification  thus  required, 

(r)  See  Vincent's  Patent,  Law  at  the  specification  ofiice  for  the 

Eep.  2  Ch.  Ap.  341.  public  use.    As  to  the  substitution 

(s)    As    to    the   time  at- which  of  stamp  duties  for  fees  in  procuring 

letters-patent  shall  take  effect   in  or  working  patents,  see   16  &  17 

the  colonies,  see  26  &  27  Vict.  c.  76.  Vict.  c.  5  ;  Hill  v.  Mount,  25  L.  J., 

(0  By  15  &  16  Vict.  c.  83,  s.  C.  P.  190 ;  Williams  v.  Nash,  28 

Si,  a  book,  called  a  "Register  of  Bear.  93. 
"  Patents,"  is  directed  to  be  kept  (w)  By  16  &  17  Vict.  c.  115,  s.  6, 
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as  the  condition  of  the  letters-patent,  is  to  put  the  public 
in  full  possession  of  the  inventor's  secret,  so  that  any 
person  may  be  in  a  condition  to  avail  himself  of  it,  when 
the  period  of  exclusive  privilege  has  expired  (u).  To 
prevent  this  object  from  being  defeated  by  an  evasive  or 
careless  description,  the  proviso  is  construed  with  great 
strictness  by  the  courts  of  law ;  and  it  is  held  to  be 
infringed,  and  the  letters-patent  to  be  consequently  void, 
not  only  in  case  of  failure  to  file  any  such  specification 
as  the  letters-patent  refer  to,  but  whenever  that  which 
is  filed  is  in  any  part  of  it  materially  false  or  defective. 
It  is  a  principal  rule  on  this  subject,  that,  in  describing 
the  nature  of  the  invention,  the  specification  must  cor- 
respond with  the  title  of  the  patent ;  for  its  office  is  to 
set  forth,  with  more  particularity,  the  subject  already 
indicated  in  the  patent  itself;  and  if  one  thing  be  claimed 
by  the  patent,  and  another  by  the  specification,  the 
grant  is  void  (a:).  It  is  also  an  objection  to  the  specifica- 
tion, if  it  should  cover  too  much;  that  is,  include  in  its 
claim  of  new  invention  any  thing  which  in  fact  has  been 
already  known  and  practised  (y) ;  and  therefore  if  the 
entire  article  for  which  the  patent  has  been  taken  out 
comprise  some  matter  of  this  description,  in  connection 
with  others  that  are  new,  the  claim  should  be  made  in 
such  form  as  to  apply  to  the  latter  only ;  or  if  the  com- 
bination of  several  known  things  happen  to  be  the  only 
novelty,  it  is  to  the  combination  only  that  the  claim 
should  be  pointed  (2;).  As  to  the  description  of  the 
manner  of  performance  or  production,  the  general  rule 

the  Lord  Chancellor  has  power,  in  partment  to  have  the  specification 

certain  cases,  to  seal  letters-patent  kept  secret,  when  the  patent  is  for  an 

after  the  expiration  of  the  provi-  improvement  in  an  instrument  or 

sional  protection;  and  also  power  in  munition  of  war. 

certain  cases  to  extend  the  time  for  (a)  The    King    v.    Wheeler,    2 

filing  the  specification.  Barn.  &  Aid.  345. 

(«)  As  to  i»(iea!es  of  specifications  (y)  See  Minter  v.  Mower,  6  Ad. 
for  the  public  use,  see  15  &  16  Vict.  &  Ell.  per  our.  p.  745. 
c.  83,  and  16  &  17  Vict.  c.  6,  s.  8.  («)  See  Holmes  v.  The  London 
See  also  22  Vict.  c.  13,  enabling  the  and  North  Western  Eailway  Corn- 
Secretary  of  State  for  the  War  De-  pany,  22  L.  J.,  C.  P.  58. 
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is,  that  it  should  be  such  as  to  enable  persons  of  ordinary 
skill  to  make  the  patent  article,  by  simply  following  the 
directions  given,  without  resorting  to  contrivances  of 
their  own  (a).  In  addition  to  which,  we  may  remark, 
that  no  circumstance  can  be  safely  passed  over  in  this 
description  which  is  advantageous,  whether  absolutely 
essential  or  not,  in  the  conduct  of  the  process ;  and  that 
if  several  methods  are  stated,  the  specification  will  be 
defective  and  the  patent  void,  if  either  of  them  be  found 
to  fail  in  effecting  the  promised  result  (3). 

A  patent  right  is  assignable  (c) ;  and  the  assignment 
of  it  should  be  in  writing  under  hand  and  seal  ((f),  a  cir- 
cumstance not  essential  (as  we  shall  see  hereafter)  in 
regard  to  the  sale  of  moveables.  It  is  also  competent  to 
the  patentee,  without  any  entire  alienation  of  his  interest, 
to  grant  deeds  of  licence,  to  any  one  or  more  persons,  to 
manufacture  the  article  (e). 

In  favour  of  a  patentee  who  has  not  yet  reaped  the 
full  benefit  of  his  invention,  the  legislature  has  frequently 
interfered,  by  passing  a  private  act  of  parliament  to 
secure  him  the  continuance  of  the  privilege  for  a  further 
term  of  years,  in  addition  to  that  first  limited  by  the 
letters-patent.     But  a  less  costly  mode  of  relief  is  now 

(a)  See  Hills  v.  Eyans,  31  L.  J.,  Meuzles,  1  E.  &  E.  909. 

Ch.  457.  (")  As  to  assignment  of  part  of 

(V)  Wood  V.  Zimmer,  Holt,  N.  P.,  a  patent,  see  DunniclifE  v.  Mallet,  7 

58.     The  cases  in  the  books    on  C.  B.  (N".  S.)  209. 

the  requisites  and  construction  of  {d)  See  Chanter  v.  Leese,  5  Mee. 

the  specification  are  numerous.  The  &  W.  700  ;  Power  v.  Walker,  3  M. 

following  may  be  usefully  consulted  &  Sel.  9. 

jji  addition  to  those  already  referred  (e)  As  to  a  licence  not  under  seal, 

to  in  the  text: — Harman  t.  Payne,  see  Chanter  v.  Dewhnrst,  12  Mee. 

11  East,  101;  Brunten  v.  Hawkes,  &  W.  823.    It  may  be  observed,  that 

4  Bam.   &  Aid.   541 ;  Bloxam  v.  all  assignments  and  licences  relating 

Elsee,  6  B.  &  Cr.  169  ;  Saunders  v.  to  letters-patent  must  (before  they 

Aston,  3  B.  &  Ad.  831 ;  Morgan  v.  can  affect  the  rights  of  the  original 

Seaward,  2  Mee.  &  W.  544;  Tetley  grantees)  be  registered  in  a  book 

V.  Easton,  2  El.  &  Bl.  956  ;  Heath  directed  to  be  kept  at  the  specifica- 

V.  Smith,  3  Ell.  &  Bl.  256;  Beard  tiou  office,  called  "  The  Eegister  of 

V.  Egerton,  3   C.  B.    165  ;    Sellers  Proprietors."   (15  &  16  Vict.  c.  83, 

V.  Dickinson,  5  Exch.  312;  Betts  v.  s.  35.) 
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provided.  For,  by  the  above  mentioned  Acts  as  to 
patents,  the  grantee  under  such  circumstances  may  apply 
hy  petition  to  the  crown  for  a  prolongation  of  the  existing 
term — his  intention  to  do  so  being  first  duly  adver- 
tised {f),  and  the  petition  being  actually  presented,  six 
calendar  months  at  least,  before  the  expiration  of  the 
term; — and,  if  upon  consideration  of  the  whole  matter, 
and  after  hearing  any  party  who  may  choose  to  enter  a 
"  caveat,"  the  judicial  committee  of  the  privy  council 
shall  report  in  favour  of  the  application,  the  crown  is 
empowered  to  grant  to  such  patentee  ( ff)^ov  to  his 
assigns,  or  to  both  conjointly,  as  the  case  may  be  (A), — 
new  letters-patent,  for  any  term  not  exceeding  fourteen 
years  after  the  expiration  of  the  first  patent. 

If  a  patent  right  be  infringed  (0,  the  inventor  has  his 
remedy  by  action,  to  recover  damages  for  the  injury  sus- 
tained (j) ;  and  may  in  such  action  obtain  an  order  re- 
straining the  wrong  doer  from  the  further  use  of  the 
invention,  and  compelling  him  to  account  for  the  profits 
which  he  may  have  already  derived  therefrom  (A),  an 
order  which  may  also  be  obtained  without  resorting  to 
an  action,  by  application  to  a  court  of  equity  (?).  In 
'addition  to  which,  it  is  provided  by  5  &  6  "Will.  IV.  c.  83, 

(/)  See  Ee  Derome's  patent,  i  his  declaratioD  particulars  of    the 

Moore's  P.  C.  C.  416.  breaches  of   which  he  complains. 

(  g)  The  applicant  must  satisfac-  As  to  which  see  Talbot  v.  La  Roche, 

torily  establish  the  profits  he  has  15  C.  B.  310 ;  Jones  v.  Lee,   25 

earned.   See  Trotman'a  Patent,  Law  L.  J.,  Exch.  241. 

Eep.  1  C.  P.  118.  (A)  15  &  16  Vict.  c.  83,  ».  42,  (as 

(A)  7  &  8  Vict.  c.  69,  s.  4  ;  and  to  which  see  Vidi  v.  Smith,  3  EU.  & 

see  Ledsam  v.  Russell,  1  H.  of  L.  Bl.  969) ;  and  see  17  &  18  Vict.  c. 

Cas.  687.  125,  ss.  79—82. 

(i)  As  to  what  shall  amount  to  (,1)  See  as  to  the  injunction  ai  Zajb 

infringement,  see  Minter  v.  "Wil-  in  such  cases,  Gittens  v.  Symes,  15 

Jiams,  4  Ad.  &  El.  251  ;    Stead  v.  C.  B.  362  ;  as  to  the  injunction  in 

Anderson,  4  C.  B.  806  ;    Smith  ».  equity,  Hill  v.  Thompson,  3  Mer. 

London  and  North  "Western  Rail-  622  ;  Crossley  v.  Beverley,  1  Euss. 

way  Company,  2  Ell.  &  Bl.  69.  &  Myhie,  166  ;  Bridson  v.  M'Al- 

0')  By  15  &  16  Vict.  c.  83,  s.  pine,  8  Bear.  229. 
41,  the  inventor  must  deliver  with 
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8.  7,  that  if  any  person  shall,  without  licence,  use  the 
name,  stamp  or  mark  of  any  patentee,  he  shall  for  every 
such  offence  forfeit  the  sum  of  50^.  A  proceeding  for 
infringement  may  however  be  successfully  resisted,  either 
on  the  ground  that  none  has  in  fact  taken  place,  or  that 
the  patent  is  invalid  (m);  and  such  invalidity  may  be 
established  either  by  showing  that  the  article  was  not  a 
fit  subject  for  a  patent,  or  that  the  patentee  was  not  the 
first  inventor,  or  that  the  specification  was  insufficient. 
Nor  is  this  the  only  method  of  defeating  claims  founded 
on  an  illegal  grant  of  patent  right ;  for  whether  there  be 
any  complaint  of  infringement  or  not,  it  is  competent  to 
the  crown  (or  to  any  subject  of  the  realm  in  the  queen's 
name,  by  leave  of  the  attorney-general)  to  institute  a 
proceeding  called  scire  facias,  iov  the  formal  impeach- 
ment of  the  patent ;  by  the  efiect  of  which  (if  foimd  open 
to  any  of  the  objections  above  enumerated,  or  to  any 
other  sufficient  exception  in  point  of  law)  it  will  be 
cancelled  (n). 

For  the  protection  of  patentees,  the  acts  of  parliament 
above  referred  to  have  introduced  some  other  provisions 
of  great  importance.  First,  in  the  case  where,  after  a 
patent  has  been  granted  to  a  person  on  the  ground  of  his 
being  the  first  inventor,  it  is  discovered  that  some  other 
person  had  in  fact  preceded  him  in  the  use  of  his  inven- 
tion, though  the  article  was,  at  the  time  of  the  grant, 
not  generally  known  to  the  public,  the  Acts  enable  the 
patentee  or  his  assigns  to  petition  the  crown  for  a  new 


(to)  By  15  &  16  Vict.  c.  83,  s.  41,  patents  for  inventions,  see  12  &  13 

a  defendant  setting  up  such  a  de-  Vict.  c.  109,  s.  29;  15  &  16  Vict, 

fence  must  at  the  same  time  parti-  c.  83 ;  Smith  v.  TJpton,  6  Man.  &  Gr. 

cularize  his  objections  to  the  patent.  251.    Et  vide  post,  bk.  v.  c.  xv.   By 

As  to  which,  see  PaUner  v.  Cooper,  15  &  16  Vict.  c.  83,  s.  41,  the  prose- 

9  Exch.  231;  Honiball  v.  Bloomer,  ,cutor  must  deliver  to  the  inventor 

10  Exch.  538.  particulars  of  the  objections  to  the 
(ra)  As  to  the  proceedings  on  writs  patent  on  which  he  means  to  rely  at 

of  scire  facias  issuing  out  of  the  the  trial  in  support  of  his  sugges- 

Court  of  Chancery,  in  the  case  of  tions. 

VOL.  ir.  D 
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grantj  or  a  confirmation  of  the  existing  one  (o),— and  if 
the  judicial  committee  of  the  privy  council  shall,  upon 
investigation  of  the  case,  report  in  his  favour,  such  relief 
may  be  lawfully  awarded  {p).  Again,  if  any  error  be 
discovered  in  the  title  or  specification,  the  patentee  or 
his  assigns  (or  both  conjointly,  if  part  of  the  patent  only 
has  been  assigned)  are  allowed  by  these  statutes  to 
rectify  it  for  the  future  (though  not  as  regards  any 
pending  action  or  suit  for  an  infringement),  by  filing  in 
chancery  (on  first  obtaining  leave  from  the  proper  law 
officer)  a  disclaimer  of  any  part  of  the  title  or  specifica- 
tion ;  or  a  memorandum  of  any  alteration  therein,  not 
operating  as  an  extension  of  the  patent  right  (g-). 

II.  The  other  species  of  incorporeal  chattels  of  which 
we  proposed  to  treat,  is  copyright,  that  is,  the  right  of 
an  author  to  print  and  pubKsh  his  own  original  work, 
exclusively  of  all  other  persons  (r). 

The  Roman  law  contains  no  recognition  of  the  right 
of  property  as  regards  the  productions  of  literature  (s) ; 
[though  the  sale  of  literary  copies,  for  the  purposes 
of  recital  or  multiplication,  is  certainly  as  antient  as 
the  times  of  Terence  (^),  Martial  (m),  and  Statins  (a;),  j 
Neither  with  us  in  England  was  the  right  of  authors  in 
this  respect  clearly  ascertained  until  a  comparatively 
late  period  of  our  legal  history.  But  in  the  reign  of 
Queen  Anne,  it  became  at  length  the  subject  of  positive 

(o)  As  to  the  confirmation  of  »  to  acquire  copyright  in  respect  of 

patent,  see  Ke  Card's    Patent,  12  their  works  published  by  them  while 

Jur.  (P.  C.)  507.  resident  in  this  country,  see  OUen- 

(i))  5  &  6  WiU.  4,  c.  83,  s.  2.  dorf  v.  Black,  20  L  J.  (Ch.)  165; 

(y)  As  to  disclaimers  and  memo-  Jeiferys  v.  Boosey,  4  House  of  Lords 

randa  of  alterations,  see  Perry  v.  Cases,  815. 

Skinner,  2  Mee.  &  W.  471;  Spils-  {s)  2  Bl.  Com.  407. 

bury  V.  Cloagh,  2  Q.  B.  467 ;  Stocker,  (t)  Prol.  in  Eunuch.  20. 

i>.  Warner,  1  C.  B.  148;  5  &  6  Will.  (u)  Epigr.  i.  67;  iv.  72;  xiii.  3; 

4,  0.  83;  7  &  8  Vict.  c.  69;  12  &  13  xiv.  194. 

Vict.  c.  109;  15  &  16  Vict.  c.  83.  (x)  Juv.  vii.  83. 

(»•)  As  to  the  right  oi  foreigners 
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regulation ;  for  by  8  Anne,  c.  19,  (amended  by  15  Geo.  III. 
c.  53,  and  41  Geo.  III.  c.  107,)  it  was  enacted,  that  the 
author  of  any  book,  and  his  assigns,  should  have  the  sole 
liberty  of  printing  and  reprinting  it,  "  for  the  term  of 
fourteen  years,  and  no  longer."  And  his  right,  to  this 
extent,  was  protected  by  the  imposition  of  penalties  and 
forfeitures  on  all  those  by  whom  it  should  be  infringed, 
with  a  further  direction  that  if,  at  the  end  of  that  term, 
the  author  himself  should  be  living,  the  right  should  then 
return  to  him  for  another  term  of  the  same  duration. 
All  which  appears  [to  have  been  suggested  by  the  ex- 
ception in  the  Statute  of  Monopolies,  21  Jac.  I.  c.  3, — 
allowing  a  royal  patent  of  privilege  to  be  granted  for 
fourteen  years,  to  any  inventor  of  a  new  manufac- 
ture (y).] 

The  true  nature  and  extent  of  copyright  were  not, 
however,  definitely  settled  by  the  statute  of  Queen 
Anne  ;  for  it  was  left  in  uncertainty,  whether  at  the 
common  law,  and  independently  of  that  statute,  an  author 
did  or  did  not  possess  an  exclusive  privilege  (without 
limitation  in  point  of  time)  of  publishing  and  republish- 
ing his  own  works ;  and  whether,  supposing  that  he  did, 
the  statute  had  not  permitted  that  privilege  to  remain 
without  abridgment — the  limitation  which  it  contains  in 
point  of  time  being  thought  by  some  to  apply  to  the 
new  protection  only,  and  not  to  the  right  itself.  Nor 
were  these  questions  set  at  rest  until  the  year  1774; 
when  it  was  solemnly  decided,  that,  supposing  any  exclu- 
sive privilege  to  have  belonged  to  authors  at  the  common 
law,  it  was  at  any  rate  taken  away  by  the  legislative 
enactments  above  mentioned:  which  thenceforth  consti- 
tuted the  only  basis  on  which  a  claim  to  copyright  could 
rest,  and  consequently  restrained  it  to  the  period  of 
limitation  by  the  Acts  provided  {z) ;  the  opinion  of  a 

Cy )  Vide  sup.  p.  26. .  Proc.  2  Bro.  P.  C.  145 ;  4  Burr.  2408 ; 

(z)  Donaldson  v.  Beckett,  in  Dom.      and  see  ace.  Millar  v.  Taylor,  4  Burr, 

d2 
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majority  of  the  judges  being  at  the  same  time  incidentally 
declared  (in  conformity  with  a  prior  decision),  that  at 
common  law  an  author  did  possess  the  sole  right,  not  only 
of  first  publishing,  but  of  afterwards  republishing  his 
own  works,  and  that  it  belonged  to  him  and  his  assigns 
in  perpetuity  (a). 

Afterwards,  in  the  reign  of  George  the  Third,  the  period 
of  literary  proprietorship  was  extended  by  Acts,  which 
conferred  upon  the  author  an  exclusive  right  for  twenty- 
eight  years  instead  of  fourteen,  and  in  the  event  of  his 
surviving  that  term,  then  for  the  residue  of  his  natural 
life.  This  subject,  however,  is  now  mainly  regulated  by 
the  Copyright  Act  passed  in  the  year  1842,  viz.,  the 
5  &  6  Vict.  c.  45  {b) ;  which  provides  still  more  amply  in 
favour  of  literature,  by  an  enactment  that  the  copyright 
of  every  book — under  which  word  is  included,  in  the  con- 
struction of  the  Act,  "  every  volume,  part,  or  division 
"  of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of 
"  music,  map,  chart,  or  plan,  separately  published  (c)," 
— which  shall  be  published  in  the  lifetime  of  its  author, 
shall  endure  for  his  natural  life,  and  for  seven  years 
longer  ((f);  or  if  the  seven  years  shall  expire  before  the 

2303 ;  Beckf  ord  ».  Hood,  7  T.  R.  620 ;  right "  is,  in  the  construction  of  that 

JefEerya  v.  Boosey,  4  House  of  Lords  Act,  to  mean  "  the  sole  and  exclu- 

Cases,  815.  sire  liberty  of  printing  or  otherwise 

(a)  Donaldson  ».  Beckett,  4  Burr.  mjtteipZym^  copies  of  any  subject  to 

2408.  which  the  word  is  applied."   Hence 

( V)  By  this  statute  8  Anne,  c.  19,  copyright  may  be  violated  CTen  by 

41  Geo.  3,  c.  107,  and  54  Geo.  3,  c.  a    gratuitous    distribution    of   the 

156,  were  repealed.  work,  if  unauthorized.    (Novello  v. 

(c)  5  &  6  Vict.  u.  45,  a.  2.    As  Sudlow,  12   C.  B.   177.)     On  the 

to  the  copyright  in  articles  inserted  other  hand,  it  is  no  violation  of  the 

in  periodical  morlis,  it  vests,  as  copyright  in  a  novel  to  dramatize 

the  general  rule  and  in  the  absence  the  story  for  the  stage.    (Reade  v. 

of  any  special  agreement,  in  the  Conquest,  9  C.  B.  (N.  S.)  755.) 
author.   (See  Bishop  of  Hereford  v.  (_d)  The  Act  contains  a  provision 

Griffin,  16  Sim.  190;  Richardson  v.  (sect.  4)    as    to    books   published 

Gilbert,!  Sim. (N.  S.)  336;  Sweet «.  ie/ore  the  date  of  its  passing  (viz. 

Benning,  16  C.  B.  459.)    By  5  &  6  1  July,  1842),  and  in  which  copy- 

Vict.  c.  45,  s.  2,  the  word  "  copy-  -right  still  subsisted.     Such  books 
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end  of  forty-two  years  from  the  first  publication,  shall 
endure  for  such  period  of  forty-two  years ;  and  that  when 
the  work  is  posthumous,  the  copyright  shall  endure  for 
forty-two  years  from  the  first  publication,  and  shall  belong 
to  the  proprietor  of  the  author's  manuscript  (e).  The 
statute  also  entitles  the  proprietor  of  a  copyright  in- 
fringed by  the  book  being  unlawfully  printed  within  the 
British  dominions,  to  a  remedy  by  action,  to  be  com- 
menced within  twelve  calendar  months  (/) ;  and  as  to 
books  unlawfully  repri-nted  in  any  place  out  of  the  British 
dominions,  and  imported  into  the  united  kingdom,  pro- 
vides, that  they  may  be  seized  as  forfeited,  by  any  officer 
of  the  customs  or  excise,  and  that  the  ofienders  shall  be 
liable  to  penalties  (^).  It  also  authorizes,  in  every  case 
of  copyright,  the  registration  by  the  proprietor  of  his  title, 
at  Stationers'  Hall  (h) ;  and  provides,  that  without  pre- 


are  entitled  to  the  same  extension 
of  the  period  of  copyright ;  but  on 
condition,  in  the  case  where  the 
copyright  had  heen  purehased,  that 
an  agreement  between  the  author 
(or  his  representative)  and  the  pur- 
chaser, to  accept  the  benefit  of  the 
act,  should  be  made  and  registered  ; 
and  in  such  case,  the  copyright  is 
the  property  of  such  person  or  per- 
sons as  shall  be  expressed  in  the 
agreement. 

'  (e)  The  statute  also  contains  an 
express  enactment,  that  copyright 
shall  be  deemed  personal  property. 
(5  &  6  Vict.  c.  is,  a.  25.) 

C/)  By  5  &  6  Vict.  c.  45,  a.  16,  it  is 
provided,  that  in  any  action  brought 
within  the  British  dominions  against 
any  person  for  printing  any  book  in 
which  copyright  exists,  for  sale,  hire 
or  exportation  j  or  for  importing, 
selling,  publishing  or  exposing  for 
sale  or  hire,  or  causing  to  be  im- 
ported, sold,  published  or  exposed 
for  sale  or  hire,  any  such  book, — the 


defendant  pleading  thereto  shall 
give  the  plaintiff  notice  in  writing 
of  any  objections  on  which  he  means 
to  rely  on  the  trial  of  such  action  ; 
and  if  the  nature  of  his  defence  be, 
that  the  plaintiff  was  not  the  author 
or  first  publisher,  or  is  not  the  pro- 
prietor, or  that  some  other  person 
was  or  is  so,  then  the  defendant  shall 
specify  in  such  notice  the  name  of 
such  person,  together  with  the  title 
of  the  book,  and  the  time  and  place 
at  which  such  book  was  first  pub- 
lished ;  or  otherwise  he  shall  give  no 
evidence  at  the  trial  that  the  plaintiff 
was  not  the  author  or  first  publisher, 
or  is  not  the  proprietor. 

(17)  See  also  8  &  9  Vict.  c.  93,  and 
10  &  11  Vict.  c.  95,  giving  protec- 
tion in  the  British  colonies,  to  works 
entitled  to  copyright  in  the  united 
kingdom. 

(A)  5  &  6  Vict.  c.  45,  s.  11.  And 
see  Chappell  v.  Purday,  12  Mee.  & 
W.  303. 
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Tious  registration  no  action  or  other  legal  or  equitable 
proceeding  shall  be  commenced  (i),  though  an  omission  to 
register  is  not  otherwise  to  affect  the  copyright  itself  (;). 
The  Act  contains,  moreover,  a  provision  declaring  it  to 
be  "  expedient  to  provide  against  the  suppression  of 
"  books  of  importance  to  the  public ;"  and  accordingly 
that  it  shall  be  lawful  for  the  judicial  committee  of  the 
privy  council,  on  complaint  made  to  them  that  the  pro- 
prietor of  a  copyright,  after  the  death  of  the  author,  has 
refused  to  republish,  or  allow  the  republication  of  any 
book,  by  reason  thereof  the  work  may  be  withheld  from 
the  public,  to  grant  a  licence  authorizing  the  complainant 
to  publish,  on  such  conditions  as  they  may  think  fit. 

The  remedy  in  cases  of  infringement  of  copyright  is 
not  only  by  action  and  injunction  at  the  common  law  (A), 
but  relief  is  also  afforded  by  the  courts  of  equity ;  which 
wiU  interfere  by  injunction  to  restrain  the  commission 
of  any  projected  piracy  (Z).  "We  may  remark,  too,  that 
a  copyright  is  assignable  (?n) ;  but  such  assignment  is  not 
required,  like  that  of  a  patent  right,  to  be  in  every  case 

(i)  See  Chappell  v.  Davidson,  18  Eep.  1  Eq.  Ca.  697;  Scott  v.  Stan- 

C.  B.  194.    As  to  the  case  of  works  ford,  Law  Eep.  3  Eq.  Ca.  718. 
published  before  5  &  6  Vict.  c.  45,  (m)  By  5  &  6  Vict.  c.  45,  s.  3, 

and  not  registered,  see  Murray  v.  copyright  is  expressly  given  to  the 

Bogue,  22  L.  J.  ( Ch.)  467.  author  and  Ms  assigns.    As  to  the 

(J)  In  certain  cases  the  court  may  assignment  of  copyright  see  Power 

expunge  an  entry  of  proprietorship;  ■(>.  Walker,  3  Man.  &  Sel.  7  ;  Cum- 

5  &  6  Vict.  c.  45,  s.  14.  As  to  which  berland  v.  Planche,  1  Ad.  &  El. 

see  Ex  parte  Davidson,  18  C.B.  297;  680;  Clementi  !).  Walker,  2  Bam. 

2  Ell.  &  Bl.  677.  &  Cress.  866 1   D'Ahnaine  -u.  Boo- 

(A)  See  17  &  18  Vict.  c.  125,  ss.  sey,  1   Y.   &   C.  288  ;    Simms  v. 

79—82.  Marryatt,  20  L.  J.  (Q.  B.)  454  j 

Qy  See  Southey  v.  Sherwood,  2  Leader  v.  Purday,  7  C.  B.  4  ;  Ex 
Meriv.  440  ;  Barfield  v.  Nicholson,  parte  Bastow,14  C.  B.  631 ;  Shep- 
2  Sim.  &  Stu.  1.  As  to  what  perd  v.  Conquest,  17  C.  B.  427.  It 
amount  of  copying  matter  previously  was  provided  by  the  repealed  statute, 
published  in  another  work,  will  be  8  Ann.  c.  19,  that  the  consent  of 
restrained  by  injunction  or  is  action-  the  original  proprietor  to  an  assign- 
able, see  Murray  v.  Bogue,  22  L.  J.  mont  must  be  in  writing,  attested  by 
(Ch.)  457;  Sweet  v.  Benning,  16  two  witnesses  (see  Davidson  e.  Bohn, 
C.  B.  459  ;  Kelly  v.  Morris,  Law  6  C.  B.  456)'. 
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under  the  seal  of  the  proprietor ;  it  being  enacted,  by 
5  &  6  Vict.  c.  45,  s.  13,  that  an  assignment,  properly 
entered  in  the  book  of  registry  at  Stationers'  Hall,  shall 
be  as  effectual  as  if-  made  by  deed,  and  shall  be  exempt 
from  the  payment  of  any  stamp  or  other  duty  (n). 

Though  copyright  generally  exists  (as  we  have  seen) 
in  all  literary  works,  this  is  subject  to  some  exceptions 
which  deserve  particular  remark.  Thus,  no  privilege  of 
this  kind  can  be  claimed  in  any  production  which  is 
immoral,  blasphemous,  or  seditious  in  its  tendency,  or 
which  is  defamatory  of  private  character,  or  which  (with 
a  view  to  defraud  the  public)  is  published  as  the  work 
of  one  who  is  not  in  truth  the  author  (o).  For  in  the  eye 
of  the  law,  the  publication  of  such  works  is  a  crime ; 
from  which  it  necessarily  follows  that  there  can  be  no 
right  in  the  author  to  publish  them,  nor  any  wrong 
sustained  by  him  (whatever  may  be  the  injury  to  the 
public),  if  others,  without  his  permission,  follow  his  bad 
example. 

Such  being  the  general  law  of  copyright,  it  will  be 
proper  to  take  some  notice,  in  this  place,  of  the  privi- 
leges vested  in  the  crown  in  regard  to  particular  publi- 
cations. It  is  laid  down,  that  the  sovereign,  as  the 
chief  magistrate,  has  the  right  of  promulgating  to  the 
people,  all  acts  of  state  and  government  (p).  As  supreme 
head  of  the  church,  too,  it  is  said  that  the  sovereign  has 
the  same  prerogative  with  respect  to  the  liturgies,  the 
books  of  divine  service,  and  the  authorized  translation 
of  the  Bible ;  though,  as  regards  the  latter,  the  right  has 
been  considered  as  depending,  in  part,  upon  the  circum- 
stance  of  that  translation  having  been  made   at  the 


(n)  As  to  the  former  law  on  this  435  ;  Wright  v.  Tallis,  1  C.  B.  893. 
subject,  see  Cumberland  d.  Cope-  (,p)  2  Bl.  Com.  410.    See  Basket 

land,  1  Hurl.  &  Colt.  194.  v.  Cambridge  University,  2  Burr. 

(o)  See  Hime  v.  Dale,  2  Camp.  661;  1  W.  Bl.  105;  Donaldson  v. 

27, 11.;  Gee  v.  Pritchard,  2  Swanst.  Beckett,  4  Burr.  2381 ;   Millar  v. 

415;  Southey  v.  Sherwood,  2  Meriv.  Taylor,  ibid.  2408. 
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crown's  expense  (q).  These  privileges  are  held,  more- 
over, to  extend  to  the  crown's  grantees;  in  which  capacity 
the  Universities  of  Oxford  and  Cambridge,  within  theu* 
respective  jurisdictions,  and  the  queen's  printer,  claim 
the  right  of  printing  the  Bible  and  Book  of  Common 
Prayer,  and  acts  of  parliament  and  other  acts  of  state, 
to  the  exclusion  of  all  other  presses  (r).  These  Univer- 
sities enjoy  also,  by  act  of  parliament  (15  Geo.  III.  c.  53), 
the  sole  liberty  of  printing  for  ever,  at  their  own  presses, 
all  books  of  which  the  copyright  has  been  bequeathed  or 
otherwise  given  to  them,  or  their  respective  colleges,  in 
perpetuity ;  and  a  similar  right  belongs  to  the  colleges 
of  Eton,  "Westminster,  and  Winchester. 

It  has  been  made  a  question,  whether  that  principle  of 
the  common  law,  which  conferred  on  the  author  himself 
the  exclusive  privilege  of  publishing  and  republishing 
his  own  compositions,  extended  to  the  case  of  an  oral 
lecture  ;  or  whether,  on  the  other  hand,  it  was  lawful  for 
the  hearer  to  commit  the  instruction  he  received  to  his 
note-book,  or  his  memory,  and  to  publish  it  afterwards 
for  his  own  benefit.  The  importance  of  this  question, 
however,  is  now  in  some  measure  superseded  by  the  pro- 
visions of  a  modern  statute,  5  &  6  Will.  IV.  c.  65,  under 
which  the  sole  liberty  of  printing  and  publishing  any 
lecture,  of  the  intended  delivery  of  which  notice  in 
writing  shall  have  been  given  to  two  justices,  living 
within  five  miles  of  the  place  of  delivery,  two  days 
before   it  is   delivered,  is   secured  to  the  lecturer  («). 

(2')  The  sovereign  is  also  said,  o.  Cambridge  University,  ubi  sup. 
independently  of   this  prerogative  (s)  It  is,  however,  provided  that 

copyright,  to  have  "  a  right,  by  pur-  the  law  shall  remain  as  if  the  Act 

"  chase,  to  the  copies  of  such  law  had  not  passed,  as  to  lectm-es  de- 

"  books,  grammars,  and  other  com-  livered  in  a  university  or  public 

"  positions,    as  were    compiled  or  school  or  college,  or  on  any  public 

"  translated  at  the  expense  of  the  foundation,  or  by  any  individual 

"  crown." — 2  Bl.  Com.  410;  and  see  in  virtue  of  any  gift,  endowment 

4  Burr.  2329.  or  foundation.  (5  &  6  Will.  4,  c.  66, 

{/)  Godson,  464, 2nd  ed.r  Basket  s.  6.) 
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Other  kinds  of  literary  composition,  not  being  books,  are 
now  also  protected  from  piracy ;  and,  in  particular  with 
regard  to  dramatic  pieces  {t)  Siad.  musical  performances  (u), 
it  has  been  provided  by  3  &  4  Will.  IV.  c.  15,  and  5  &  6 
Vict.  c.  45,  ss.  20,  21,  that  the  author  of  such  produc- 
tions shall  have,  as  his  own  property,  the  sole  liberty  of 
bringing  them  out  upon  the  stage. 

-  We  may,  remark,  moreover,  that  the  law  recognizes  a 
species  of  copyright,  not  only  in  literary  works,  but  in 
some  other  productions  of  genius.  For  by  8  Geo.  II. 
c.  13,  7  Geo.  III.  c.  38,  and  17  Geo.  III.  c.  57  (x),  an 
exclusive  privilege  of  the  same  general  description  may 
be  claimed  in  respect  o?  engravings  and  prints  ; — by  "The 
Sculpture  Copyright  Acts"(y),  in  sculptures,  models, 
copies  and  casts; — by  "The  Designs  Acts,"  1842,  1843, 
1850,  "  The  Protection  of  Inventions  Act,"  1851,  and 
"  The  Copyright  of  Designs  Act,  1858  "(z)  in  designs 
for  articles  whether  of  ornament  or  utility  (^a); — and  by 
25  &  26  Vict.  c.  68,  in  paintings,  drawings,  and  photo- 
graphs (b). 

Protection  also,  under  certain  conditions,  is  afforded 
to  literary  and  other  productions,  though  first  published 
in  a  foreign  country.  And  this  subject  of  international 
copyright  is  now  "regulated  by  7  &  8  Vict.  c.  12,  and 

(t)  See  Lee  d.  Simpson,  3  C.  B.  (y)  38  Geo.  3,  c.  71;  54  Geo.  3, 

871;  Morton  v.  Copeland,  16  C.  B.  c.  56. 

517;  Kussell  B.Smith,  12  Q.B.  217;  («)  See    5    &     6    Vict.    c.  ,100 

Hatton  V.  Kean,  7   C.  B.  (N.  S.)  (amended  by  24  &  25  Vict.  c.  73); 

268.  6  &  7  Vict.  t.  65;  13  &  14  Vict. 

(m)  See  Planche  ».  Braham,  4  c.  104;  14  &  15  Vict.  c.  8;  15  &  16 

Bing.  N.  C.  17;  Pitzball  v.  Brooke,  Vict.  c.  6;  21  &  22  Vict.  c.  70; 

6  Q.  B.  873 ;  Planche  v.  Hooper,  25  &  26  Vict.  c.  12. 

ibid.  877,  n. ;  Ex  parte  Davidson,  (a)  See  Heywood  v.  Potter,  1  Ell. 

2  Ell.  &  Bl.  577.  &  Bl.  439;  Margetson  v.  "Wright,  2 

(«)  See  as  to  8  Geo.  2,  c.  13,  Do  Gex  &  Sm.  420. 

Avanzo  i).  Mudie,   10  Exch.  203 ;  (i)  As  to  piracy  by  means  of 

and  as  to  17  Geo.  3,  t.  67,  Moore  v.  ph.otoffrap7i/i/,  see  Graves  v.  Ashford, 

Clarke,  9  Mee.  &  W.  692;  Gambart  Lavr  Eep.,  2  C.  P.  410. 
a.  Sumner,  5  H.  &  N.  5. 
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15  85  16  Vict  c.  12,  and  25  &  26  Vict.  c.  68,  whereby, 
among  other  regulations,  it  is  provided,  tiat  by  order 
in  council,  her  majesty  may,  as  respects  hooks,  prints, 
articles  of  sculpture,  paintings,  drawings,  photographs 
and  other  works  of  art,  which  shall  be,  after  a  future 
time  to  be  specified  in  such  order,  first  published  in 
any  foreign  country  to  be  named  in  such  order, — allow 
the  respective  authors,  inventors,  artists,  designers,  en- 
gravers or  makers,  and  their  personal  representatives, 
privilege  of  copyright  therein  for  any  period  not  ex- 
ceeding the  term  to  which  like  productions  would  be 
protected  if  first  published  in  the  united  kingdom  (c) ; 
and  may,  as  respects  dramatic  pieces  and  musical  com- 
positions, which  shall  be,  after  a  future  time  specified  in 
such  order,  first  publicly  represented  or  performed  in 
any  foreign  country  named  in  such  order, — allow  the 
authors  to  have  the  sole  liberty  of  representing  and  per- 
forming them  within  the  British  dominions  during  any 
period,  not  exceeding  the  time  during  which  they  would 
be  entitled  by  law  to  such  sole  liberty,  if  the  first  repre- 
sentation or  performance  had  been  in  the  united  king- 
dom (<f).  And  also  that,  by  order  in  council,  her  majesty 
may,  as  regards  translations  of  books  first  published, — 
or  of  dramatic  pieces  first  publicly  represented, — in  any 
foreign  country,  direct  that  the  authors  of  such  books  or 
dramatic  pieces  shall  be  empowered  to  prevent  the  pub- 
lication in  the  British  dominions  of  any  translation  of 
such  books,  or  the  representation  of  any  translations  of 
such  dramatic  pieces  not  authorized  by  them,  for  such 
time  as  shall  be  specified  in  her  majesty's  order,  not 
extending  beyond  five  years  from  the  time  at  which 
authorized  translations  shall  be  first  published  or  repre- 
sented respectively.  Provision  is,  however,  made  that 
no  such  order  shall  have  effect,  unless,  on  the  face  of  it, 

(0)  By  24  &  25  Vict.  c.  20,  books,      are  now  free  of  duty, 
prints,  and  drawings,  admitted  under  {d)  See  Wood  v.  Boosej,  Law 

treaties  of  international  copyright,      Eep.  2  Q.  B.  340. 
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it  be  grotmded  on  a  due  reciprocal  protection  secured 
by  the  foreign  power  therein  named,  for  the  benefit  of 
parties  interested  in  works  first  published  in  the  dominions 
of  her  majesty ;  nor  unless,  within  a  limited  time,  the 
work  sought  to  be  protected  be  duly  registered,  and  a 
copy  thereof — if  it  be  a  book,  a  print  (e),  or  a  printed 
dramatic  piece,  or  musical  composition, — deposited  at 
Stationers'  Hall ;  nor  (in  the  case  of  translations)  unless 
the  original  work  be  registered,  and  a  copy  deposited  in 
the  united  kingdom,  in  the  manner  required  for  original 
works  as  above  mentioned;  nor  unless  the  author  notifies 
on  the  title  page  his  intention  to  reserve  the  right  of 
translation ;  nor  unless  a  translation,  sanctioned  by  the 
author,  be  published  within  certain  limited  periods ;  nor 
unless  such  translation  be  registered,  and  a  copy  thereof 
deposited,  as  in  the  case  of  original  works. 

(«)  If  it  be  aprint  first  published  of  the  proprietor  on  each  copy  as 
in  a  foreign  country  it  must  also  well  as  on  the  plate.  (See  Ayanzo 
(by  8  Geo.  2,  c.  13)  have  the  name      «.  Mudie,  10  Bxch.  203.) 
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CHAPTER  IV. 

OF  TITLE  BY  GIFT  AND  BY  ASSIGNMENT. 


Our  attention  will  next  be  directed  to  the  acquisition  of 
chattels  personal,  by  voluntary  transfer  from  the  owner 
thereof;  which  corresponds  with  alienation  or  con- 
veyance, in  that  branch  of  the  law  which  relates  to  the 
title  to  real  estate  (a). 

The  property  in  things  personal  is  transferable  with 
absolute  freedom,  to  the  extent  of  the  proprietor's  inte- 
rest (5) ;  and  if  they  are  assigned  by  one  man  to  another, 
subject  to  a  prohibition  to  dispose  of  them,  the  prohibition 
is  void,  both  as  being  repugnant  to  the  gift  itself,  and  as 
being  against  the  policy  of  the  law  (e).  There  are  some 
cases,  however,  where  the  right  of  disposal  is,  in  respect 
of  the  incapacity  of  the  owner,  suspended ;  as  to  which  it 
wiU  be  sufficient  to  remark,  that  the  law  laid  down  in  a 
former  place  with  respect  to  the  disability  of  infants,  in- 
sane persons,  and  persons  under  duress,  applies  in  general 
to  personal  as  well  as  real  property  (rf).  A  married 
woman,  too,  is  in  general  under  an  absolute  incapacity 
to  make  any  transfer  of  things  personal ;  for,  with  the 
exception  of  her  equitable  interest  in  property  settled  in 
trust  expressly  for  her  separate  use,  the  goods  and  chattels 

(a)  Vide  sup.  vol.  I.  p.  482.  (c)  See  Co.Litt.  223  a  j  Brandon 
(J))  As  to  the  case  of  the  property  v.  Robinson,  18  Ves.  429  j  Wood- 
being,  at  the  time  of  transfer,  in  meston  v.  Walker,  2  Euss.  &  Mylne, 
futuro,  see  Bac.  Max.  Reg.  14 ;  197;  Brown  v.  Pocock,  ibid.  210 ; 
Lunn  V.  Thornton,  1  C.  B.  379  ;  2  Mylne  &  Keen,  189 ;  Massey  v. 
Baker  v.  Gray,  17  C.  B.  475.  Parker,  ibid.  174. 

((f)  Vide  sup.  vol.  I.  p.  489. 
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which  she  may  have  possessed  at  the  time  of  marriage,  or 
may  have  subsequently  acquired,  belong  to  her  husband. 
There  are  also  some  few  cases,  where,  in  respect  of  the 
nature  of  the  interest  itself,  its  transfer  is  absolutely 
prohibited.  Thus,  generally,  the  pay  or  half-pay  of  a 
military  or  naval  officer,  or  the  salary  of  an  officer  of 
trust,  is,  on  a  principle  of  public  policy,  not  assignable ; 
the  object  of  the  rule  being  to  secure  to  such  persons, 
even  against  their  own  improvidence,  the  possession  of 
those  means  which  are  essential  to  the  maintenance  of 
their  station  and  the  due  performance  of  their  duties  (e). 
Again,  the  sale  of  public  appointments  themselves  is 
also,  in  general,  contrary  to  the  policy  of  the  law  (/), 
and  is  prohibited  in  most  cases  by  the  express  enactment 
of  the  legislature  (g).  But  besides  these  exceptions, 
there  is  another  of  a  different  and  more  general  kind, 
relative  to  choses  in  action,  or  rights  not  reduced  into 
possession  (A).  It  is  one  indeed  of  a  nominal  rather  than 
a  substantial  character,  but  it  leads,  nevertheless,  to 
important  consequences  in  our  legal  system. 

[By  the  strict  rule  of  the  antient  common  law,  no  chose 
in  action  could  be  assigned  or  granted  over ;  because  it 
was  thought  to  be  a  great  encouragement  to  litigiousness, 
if  a  man  were  allowed  to  make  over  to  a  stranger  his 
right  of  going  to  law.]  But  this  nicety  is  not  now  so 
far  regarded  as  to  render  such  a  transaction  really  in- 

(e)  See  Flarty  v.  Odium,  3  T.  R.  c.  134,  s.  134.) 

681 ;  Lidderdale  v.  Duke  of  Mont-  (/)  2  Sand.  Us.  38 ;  see  Ex  parte 

rose,  4  T.  R.  248;  Barwick  v.  Read,  Butler,  1  Atk.  210. 

1  H.  Bl.  627;  Aston  v.  Gwinnell,  3  (p')  5  &  6  Edw.  6,  c.  16;  49  Geo. 

Y.  &  J.  148;  WeUs  v.  Foster,  8  Mee.  3,  c.  126;  6  Geo.  4,  cc.  82,  83.    See 

&  "W.  149.    However,  the  Court  of  also  3  &  4  Vict.  c.  113,  s.  42,  and 

Bankruptcy  may  order  such  portion  9  &  10  Vict.  c.  88,  making  void,  in 

of  the  militarj'  or  civil  pay,  &c.,  of  a  general,  any  sale  or  assignment  by 

bankrvpt  to  be  applied  in  payment  any  spiritual  person  of  patronage 

of  his  debts,  as  may  be  sanctioned  belonging  to  him  in  virtue  of  his 

by  the  Secretary  of  State  or  chief  office. 

officer  of  the  department  to  which  (A)  Termcs  de  la  Ley,  tit.  Chose 

he  belongs.      (See  24  &  25  Vict.  in  Action. 
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effectual.  It  is,  on  the  contrary,  in  substance  a  valid 
and  constant  practice ;  [though,  in  compliance  with  the 
antient  principle,  the  form  of  assigning  a  chose  in  action 
is  in  the  nature  of  a  declaration  of  trust,  and  an  agree- 
ment to  permit  the  assignee  to  make  use  of  the  name  of 
the  assignor,  in  order  to  recover  the  possession.  And 
therefore  where,  in  common  acceptation,  a  debt  or  bond 
is  said  to  be  assigned  over,  it  must  still  be  sued  in  the 
original  creditor's  name  (z),]  for  the  bringing  of  which 
suit,  the  person  to  whom  it  is  transferred  has  sufficient 
authority.  [But  the  king  is  an  exception  to  this  general 
rule,  for  he  might  always  either  grant  or  receive  a  chose 
in  action  by  assignment  (A);]  and  our  courts  of  equity, 
making  the  doctrine  itself  give  way  to  the  expediency 
(in  a  commercial  point  of  view)  of  facilitating  the  trans- 
fer of  property,  allow  the  assignment  of  a  chose  in 
action  as  freely  and  directly  as  the  law  does  that  of  a 
chose  in  possession  {I).  And,  in  certain  cases,  the  legis- 
lature has  now  expressly  abolished  the  rule, — recent 
statutes  having  enabled  the  assignee  of  a  life,  or  of  a 
marine,  policy  of  insurance  to  sue  thereon  at  law  in  his 
OTra.  name  {m). 

The  modes  of  acquiring  property  in  things  personal 
by  voluntary  transfer  inter  vivos,  are  two: — first,  by 
gratuitous  donation,  usually  called  a  gift ;  and,  secondly, 
by  transfer  not  gratuitous  but  founded  on  some  valuable 
consideration,  the  proper  legal  designation  of  which  is  an 
assignment  (m). 

1.  A  gift  (being,  in  its  nature,  purely  gratuitous)  is 
open — particularly  when  made  in  favour  of  a  stranger, 

(i)  See  Young  v.  Hnghes,  4  H.  {ri)  An  assignment  of  personal 

&  N.  76.  property  is  sometimes  called  a  har- 

(S)  BreTerton's  case,  Dyer,  30  b.  gain,  and  sale,  but  tbe  latter  term  is 

(J)  Lord  Carteret  ».  Paschal,  3  P.  strictly  appropriate  only  to  the  case 

Wms.  199.  where  the  property  passes  under  a 

(m)  30  &  31  Vict.  c.  144-j  31  &  32  contract  of  sale  ;  as  to  which,  vide 

Vict.  c.  86.  post,  p.  68. 
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and  not  a  relative — to  some  degree  of  suspicion  (o) ;  and, 
as  against  tlie  creditors  of  the  grantor  at  the  time  of  the 
donation,  is  made  void  by  13  Eliz.  c.  5,  of  which  we  had 
occasion  to  speak  (in  reference  to  the  transfer  of  land) 
in  a  former  volume  ( p).  [And  by  3  Hen.  YII.  c.  4,  all 
deeds  of  gifts  of  goods,  made  in  trust  to  the  use  of  the 
donor,  shall  be  void,  because  otherwise  persons  might  be 
tempted  to  commit  treason  or  felony,]  by  escaping  the 
consequence  which  ordinarily  results  from  these  crimes, 
viz.  the  forfeiture  of  goods  (§') ;  and  also  [because  the 
creditors  of  the  donor  might  otherwise  be  defrauded  of 
their  rights.] 

As  against  the  donor  himself,  a  gift,  to  be  valid  and 
binding,  must  either  be  accompanied  by  the  solemnity  of 
a  deed,  or  by  that  of  delivery  of  possession  (r).  But 
when  so  perfected,  it  is  not  in  his  power  to  retract  it, 
though  made  without  any  consideration  or  recompense, 
— unless  [the  donor  was  under  any  legal  incapacity,  (as 
infancy,  coverture,  duress,  or  the  like,)  or  was  drawn 
in,  circumvented,  or  imposed  upon  by  false  pretences, 
ebriety,  or  surprise.] 

There  is  a  particular  species  of  gift,  which,  though 
conferred  inter  vivos,  does  not  take  effect  till  after  the 
death  of  the  donor;  and  which  is  consequently  in  the 
nature  of  a  legacy,  and  of  no  avail  against  creditors  in 
case  of  a  deficiency  of  assets  (*).  It  is  called  a  donatio 
mortis  causa;  and  is,  [when  a  person  in  his  last  sickness, 
apprehending  his  dissolution  near,  delivers  or  causes  to 
be  delivered  to  another  the  possession  of  any  personal 
goods,  to  keep  in  case  of  his  decease  (f).     This  gift,  if 

(fl)  2  Bl.  Com.  144.  Eeerea  v.  Capper,  5  Bing.  N.  C. 

(^)  Vide  sup.  vol.  I.  p.  514.     See  139;  2  Sand.  47  a,  (n.);  Shower  v. 

also  Gale  v.  Williamson,  8  Mee.  &  W.  Pilck,  i  Exch.  478. 

405;  and  12  &  13  Vict.  c.  106,  s.  126.  («)  Ward  v.  Turner,  2  Ves.  sen. 

(gr)  2B1.  Com.  441.  Et  vide  post,  434.    It  is  accordingly  subject  to 

bk.  VI.  c.  XXIII.  legacy  duty  by  36  Geo.  3,  t.  62,  s.  7; 

(?•)  See  Jenk.  Cent.  109;  Irons  v.  8  &  9  Vict.  c.  76,  !i.  4. 

SmaUpiece,  2  B.  &  Aid.  552  ;  Mar-  (t)  See  Tate  *.  Hilbert,  2  Ves.  jun. 

tindale  v.  Booth,  3  B.  &  Adol.  506  ;  119;  Walter  v.  Hodge,  2  Swanst.  99. 


48  EK.  II.  RIGHTS  OF  PROPERTY. — PT.  II.  THINGS  PERSONAL. 

[the  donor  dies,  needs  not  the  assent  of  his  executor ;  yet 
it  shall  not  prevail  against  creditors,  and  is,  moreover, 
accompanied  with  this  implied  trust,  that  if  the  donor 
lives,  the  property  thereof  shall  revert  to  himself, — being 
given  only  in  contemplation  of  death  or  mortis  causa  {x).'\ 
And,  being  in  the  nature  of  a  legacy,  this  donation  may 
be  made  by  a  husband  to  his  wife,  though  an  ordinary 
gift  cannot  take  place  directly  between  them  in  his  life- 
time (y).  But,  to  render  a  donatio  mortis  causa  in  any 
case  effectual,  it  must  be  accompanied  by  a  delivery  of 
the  chattel  {z) ;  or,  if  it  be  in  action  and  not  in  possession, 
the  delivery  of  the  instrument — such  as  a  bond,  bill,  or 
note — by  which  it  is  secured  (a) ;  the  executor  or  admi- 
nistrator of  the  donor  being  bound,  in  the  latter  case,  to 
put  the  instrument  in  suit,  for  the  benefit  of  the  donee. 
Upon  such  delivery,  too,  the  possession  must  be  perma- 
nently retained  by  the  donee ;  for  if  it  be  resumed  by 
the  donor,  the  gift  is  void  (b).  This  mode  of  gift  is  said 
by  Blackstone  to  have  been  "handed  to  us  from  the 
"  civil  lawyers,  who  themselves  borrowed  it  from  the 
"  Greeks  (c)." 

2.  An  assignment  of  chattels  personal  may  in  general 
be  made  by  parol,  that  is,  either  by  mere  writing,  or 
by  mere  word  of  mouth  (tf);  and  does  not  require  the 

(»)  See  2  Bl.  Com.  514 ;  Snell-  Madd.  184.    In  the  case  of  Witt  v. 

grove  V.  Baily,  3  Atk.  214;  Lawson  Amis,  1  B.  &  S.  (Q.  B.)  109,  the 

V.  Lawson,  1  P.  "Wms.  440  ;  Dmry  instrument  deliyered  was  a  policy 

■V.  Smith,  ibid.  404  ;  Miller  u.  Miller,  of  assurance. 

3  P.  "Wms.  358;  Ward  v.  Turner,  (J)  Bunn  v.  Markham,  7  Tannt. 

2  Ves.  sen.  431 ;  Tate  v.  Hilbert,  2  224. 

Ves.  jun.  Ill;  Blount  «.  Barrow,  4  (c)  2  Bl.  Com.  514,  where  are 

Bro.  C.  C.  72;  Hills  v.  Hills,  8  Mee.  cited  Inst.  2,  7,  1;  'Si.  1.  39,  t.  6; 

&  W.  401.  and  it  is  remarked,  "  that  there  is  a 

(y)  Miller  ®.  Miller,  Lawson  v.  "  \eTy   complete    donatio    mortis 

Lawson,  uhi  sup.  "  causi  in  the  Odyssey,  h.  17,  t.  78, 

(x)  See   Bunn    v.    Markham,  7  "  made  by  Telemachus  to  his  friend 

Taunt.  224  ;  Kuddell  v.  Dobree,  10  "  Piraeus;  and  another  by  Hercules, 

Sim.  244 ;    Parquharsou  v.  Care,  "  in  the  Alcestes  of  Euripides,  t. 

2  Coll.  356.  «  1020." 

(a)  See  DufBeld  v.  Hicks,  1  Bli.  (d)  Perk.  s.  57.    See  Power  v. 

N.  S.  497 ;    Gardner  v.  Parker,  3  Walker,  3  M.  &  S,  7;  Howell  v. 
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solemnity  of  a  deed,  nor  the  delivery  of  possession  (e). 
And  if  made  in  writing,  it  may  be  either  in  the  form  of 
a  mere  note  or  memorandum,  or  by  way  of  regular 
assignment ;  which  last  is  ordinarily  denominated  (whe- 
ther the  transaction  be  between  buyer  and  seller  or  not) 
a  bill  of  sale.  But  in  the  case  of  goods  sent  from  abroad 
by  ship  to  a  person  resident  in  this  country,  the  transfer 
of  the  property  therein  is  commonly  authenticated,  or 
(as  the  case  may  be)  originally  effected,  by  a  hill  of 
lading ;  which  is  in  its  form  a  receipt  from  the  captain 
to  the  shipper  (usually  termed  the  consignor),  under- 
taking to  deliver  the  goods  (on  payment  of  freight)  to 
some  person  whose  name  is  therein  expressed,  or  en- 
dorsed thereon  by  the  consignor.  And  the  delivery  of 
this  instrument  (independently  of  the  actual  delivery  of 
the  goods)  will  suffice  to  pass  and  transfer  to  the  party 
so  named  (usually  termed  the  consignee),  or  to  any  other 
person  whose  name  he  may  think  fit  to  indorse  thereon, 
the  property  in  such  goods  (_/).  Moreover,  by  the  recent 
statute,  18  &  19  Vict.  c.  Ill,  it  is  now  expressly  pro- 
vided, that  every  consignee  or  endorsee  to  whom  the 
property  shall  pass  by  reason  of  such  consignment  or 
endorsement,  shall  also  (by  reason  thereof)  have  trans- 
ferred to  him  all  rights  of  suit  and  be  subject  to  the 
same  liabilities  in  respect  of  the  goods,  as  if  the  contract 
in  the  bill  of  lading  had  been  made  with  himself  (^). 

M'lrers,  4  T.  R.   690 ;   Heath  v.  Short  v.  Simpson,  Law  Eep.,  1  C. 

Hall,  4  Taunt.  326.  P.  248  ;  JesseL".  Bath,  Law  Eep. 

(e)  Shep.  Touch.   224  ;  Martin-  2  Exch.  267.     The  Act,  it  may  be 

dale  V.  Booth,  3  B.  &  Adol.  50T  ;  observed,  contains',  a  proviso   that 

Com.  Dig.  Biens,  D.  3.  nothing  therein  contained  shall  pre- 

(/)  See  Lickbarrow  v.  Mason,  2  judice  or  affect  any  right  of  stoppage 

T.  R.  63;  IH.  Bl.  357;  6  East,  21;  in  transitu,   or    to    claim   freight 

Thompson  v.  Domiuy,  14  Mee.  &  W.  against    the    original    shipper    or 

403;  Meredith  v.  Meigh,  2  Ell.  &,  Bl.  owner  ;  or  any  liability  of  the  con- 

364.  signee  or  endorsee  by  reason  of  his 

ig)  See  Smurthwaite  v.  Willdns,  being  such  consignee  or  endorsee, 

11   C.  B.  (N.   S.)  842;   Meyer  o.  or  of  his  receipt  of  the  goods.  (18  & 

Dresser,   16    C.   B.  (N.   S.)  646  ;  19  Vict.  c.  Ill,  s.  8.) 

VOL.  II.  E 
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Though  generally,  and  by  the  common  law,  personal 
property  may  be  transferred  without  the  use  of  writing, 
there  are  cases  where  the  statute  law  has  made  the  rule 
otherwise.  For  we  shall  see  in  the  following  chapter, 
that,  in  certain  cases,  a  writiag  is  by  the  Statute  of 
Frauds  (29  Car.  II.  e.  3,  s.  17)  made  essential  to  a  con- 
tract for  the  sale  of  goods  to  the  value  of  10?.  and  up- 
wards (A).  And  by  force  of  several  other  enactments  of 
the  legislature,  the  solemnity  of  a  writing  is  also  required 
in  the  transfer  of  ships  (i),  and  the  assignment  of  a  patent 
or  of  a  copyright  (A).  To  which  we  may  add,  that  a  bill 
of  exchange  or  promissory  note,  when  made  payable  to 
the  order  of  a  particular  person,  can  be  assigned  by  him 
only  under  a  written  indorsement  of  his  name. 

Again,  though  the  property  in  a  chattel  personal  will 
pass  without  deliver^/  of  possession — yet,  it  is  to  be  remem- 
bered that  by  the  statute  of  13  Eliz.  c.  5,  every  grant  or 
gift  of  chattels  (as  well  as  lands),  made  with  an  intent 
to  defraud  creditors  or  others,  is  void  as  against  the  per- 
sons to  whom  such  fraud  would  be  prejudicial, — though 
good  and  effectual  as  against  the  grantor  himself  (?). 
And  one  of  the  principal  badges  of  fraud,  under  this 
statute,  has  always  been  deemed  to  be  the  retention  of 
the  goods,  by  the  original  owner,  if  contrary  to  the 
purport  of  his  donation  or  assignment  (?h).  Where  pos- 
session, therefore,  is  so  retained,  it  is  prima  facie  a  case 
of  fraud,  entitling  the  creditors  of  the  original  owner  to 
impeach  the  transaction ;  but  supposing  it  to  be  consistent 
with  the  apparent  object  of  the  parties  that  possession 
should  for  the  present  be  retained,  as  where  the  gift  or 
grant  is  future  or  contingent  only,  the  transaction  is 
clear,  on  this  head,  from  any  fraudulent  complexion  (w). 

(A)  Vide  post,  p.  71.  (m)  Twyne's  case,  3  Kep.  81 ; 

(i)  17  &  18  Vict.  c.  104,  s.  55,  c.  Shep.  Touch.  66;  Read  v.  Blades, 

120,  sched.  (repealing  a  former  Act  5  Taunt.  212. 

of  8  &  9  Vict.  c.  89) ;  18  &  19  Vict.  («)  See  1  Powell,  Mortg.  ty  Gov. 

c-  91,  s-  11-  37;  Edwards  v.  Harben,  2  T.  R. 

(/<)  Vide  sup.  p.  31,  38.  587;  Martindale  v.  Booth,  3  B.  & 

(0  See  3  Rep.  82.  Ad.  498;  MinshaU  v.  Lloyd,  2  Mee. 
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Under  this  head  of  fraudulent  dispositions  of  property, 
or  those  deemed  by  the  law  to  be  of  that  character,  we 
may  take  occasion  also  to  notice  the  antient  rule,  that 
where  judgment  was  obtained  in  a  court  of  law  for  a 
debt  or  damages,  and  a  writ  of  execution  issued  against 
the  defendant,  the  property  in  his  goods  was  in  all  cases 
bound  for  satisfaction  of  the  execution  creditor  from  the 
teste  or  issuing  the  writ ;  and  that  any  subsequent  sale 
by  the  defendant  was  fraudulent  (o).  Such  is  even  now 
the  law  as  between  the  parties ;  and  therefore,  [if  a  de- 
fendant dies  after  awarding  and  before  the  delivery  of 
the  writ,  his  goods  are  bound  by  it  in  the  hands  of  his 
executors  (^).]  But  by  the  Statute  of  Frauds,  (29  Car. 
II.  c.  3,  s.  16,)  it  is  provided,  in  favour  of  purchasers  {q), 
that  no  writ  of  execution  shall,  as  against  them,  bind 
the  property  in  the  goods  of  the  defendant  but  from  the 
time  that  such  writ  shall  be  delivered  to  be  executed: 
and  now,  also  in  favour  of  purchasers,  another  important 
alteration  has  been  made  by  19  &  20  Vict.  c.  97  (r); 
which  provides  (sect.  1),  that  no  writ  of  execution  or 
attachment  against  the  goods  of  a  debtor  shall  prejudice 
the  title  thereto  acquired  bond  fide,  and  for  a  valuable 
consideration,  before  the  actual  seizure  or  attachment, — 
provided  the  purchaser  had  not,  at  the  time,  notice  that 
a  writ,  by  virtue  of  which  the  goods  might  be  seized 
or  attached,  remained  unexecuted  in  the  hands  of  the 
sheriff.  But  on  the  other  hand,  there  is  also  a  recent 
enactment  having  in  view  the  further  protection  of 
creditors,  from  sales  of  a  secret  and  fraudulent  character. 
For  by  17  &  18  Vict.  c.  36  (called  "The  Bills  of  Sale 
Act,  1854,"  and  amended  by  29  &  30  Vict.  c.  96),  a  bill 
of  sale  of  personal  chattels  made  at  any  time  by  the 

&  W.   450 ;    Eeeres  v.  Capper,  5  P.  C.  536. 

Bing.  N.  C.  136, 138.  (q)  2  Bl.  Com.,  nbi  Bnp. 

(o)  Farrer    o.  Brookes,  1  Mod.  (r)  As  to  this  Act  (called  the 

188;  8  Eep.  171;  2  Bl.  Com.  447.  Mercantile  Law  Amendment  Act, 

(p)  Comb.  33 ;    12  Mod.  5  ;    7  1856),  see  Williams  v.  Smith,  4  H. 

Mod.  95;  Samuel  v.  Duke,  6  Dowl.  &  N.  559. 
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defendant  in  an  action,  will  now  be  void  as  against  the 
plaintiff  on  whose  behalf  a  writ  of  execution  in  such 
action  shall  be  sued  out  and  delivered,  so  far  as  regards 
any  personal  chattels  which  shall  be  in  the  defendant's 
possession  or  apparent  possession  at  or  after  th-e  time  of 
executing  the  writ,  unless  such  bill  of  sale  shall  have 
been  duly  registered  for  public  inspection  in  the  Court 
of  Queen's  Bench  within  twenty-one  days  from  its 
date  («) ;  and  unless  such  registration  be  renewed  once 
in  every  period  oijive  yeas  during  the  subsistence  of  the 
security  {t). 

We  may  conclude  with  the  remark,  that  in  what  has 
been  hitherto  said  of  transferring  chattels,  we  have  sup- 
posed the  property  to  be  first  vested  in  the  person  who 
assumes  to  change  the  dominion;  and  by  the  general 
rule,  this  circumstance  is  of  course  essential  to  the 
validity  of  the  transaction  (m).     There  are  several  cases. 


(s)  The  operation  of  this  Act  is 
not  however  conjmed  to  bills  of  sale 
made  by  defendants ;  for  its  object 
is  the  general  one  of  "preventing 
frauds  upon  creditors  by  secret  biUs 
of  sale."  It  consequently  extends, 
also,  so  as  to  make  any  bill  of  sale 
of  personal  chattels  void,  as  against 
assignees  (whether  in  bankruptcy  or 
under  an  assignment  for  the  benefit 
of  the  creditors  of  the  assignor),  un- 
less registered,  and  kept  registered, 
as  mentioned  in  the  text — that  is  to 
say,  so  far  as  regards  property  in 
the  possession,  or  apparent  pos- 
session, of  the  assignor,  after  the  ex- 
piration of  the  twenty-one  days.  But 
the  term  "  bill  of  sale"  is  not  to  in- 
clude assignments  for  the  benefit  of 
the  creditors  of  the  party,  marriage 
settlements,  transfers  of  any  vessel 
or  any  share  thereof,  transfers' of 
goods  in  the  ordinary  course  of  busi- 
ness of  any  trade  or  calling,  bills 
of  sale  of  goods  in  foreign  parts  or 


at  sea,  bills  of  lading,  India  war- 
rants, warehouse  keepers'  certifi- 
cates, warrants  or  orders  for  deli- 
very of  goods  or  other  documents 
used  in  the  ordinary  course  of  busi- 
ness as  proof  of  the  possession  or 
control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by 
indorsement  or  delivery,  the  pos- 
sessor of  such  document  to  transfer 
or  receive  goods  thereby  represented. 
As  to  this  statute,  see  Tnton  v.  Sa- 
noner,  3  H.  &  N.  280;  Hatton  v. 
Williams,  7  Ell.  &  Bl.  74;  Grindall 
1).  Brendon,  6  C.  B.  (N.  S.)  698. 
It  may  be  remarked,  that  before  the 
bin  of  sale  can  be  registered  it  must 
be  produced  to  the  officer  duly 
stamped.  (See  24  &  25  "Vict.  c.  91, 
s.  34.) 

(t)  29  &  80  Vict.  c.  96,  s.  i. 

(«)  Peer  v.  Humphry,  2  Ad.  & 
El.  495;  Lunn  v.  Thornton,!  C.  B. 
379. 
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however,  in  whicli  a  man  may  confer  property  in  chattels, 
of  which  he  is  not  himself  the  owner,  and  of  which  he  is 
not  even  authorized  to  make  disposition.  Thus,  if  cur- 
rent coin  of  the  realm  be  paid  over  for  valuable  con- 
sideration to  an  innocent  party,  his  title  thereto  will 
be  complete,  although  it  should  have  been  wrongfully 
obtained  by  the  party  who  made  the  payment  {x).  And 
the  case  is  the  same  with  respect  to  notes  of  the  Bank 
of  England,  and  to  the  transfer,  in  regular  course,  of 
bills  of  exchange,  promissory  notes  and  of  such  other 
negotiable  instruments  as  are  transferable  by  mere  deli- 
very (y);  and  also  with  respect  to  goods  sold  in  open 
market,  or  (as  it  is  expressed  in  the  language  of  the  law) 
market  overt  (z).  But  on  these  subjects  more  am23le 
information  will  be  afforded  in  the  course  of  the  fol- 
lowing chapter, 

ix)  Millar  v.  Race,  1  Burr.  452.  Gorgier  v.  MievUle,  3  B.  &  C.  45 ; 

It  is  said  in  the  books  that  "  money  Lang  v.  Smyth,  7  Bing.  284 ;  Bran- 

"  cannot  be  followed,  because  it  has  dao  v.  Barnett,  1  Man.  &  Gi'an.  36 ;  9 

"  no  earmarli."    But  see  as  to  this,  Kaphael  v.  Bank  of  England,  17  C. 

1  Smith's  Leading  Cases,  256.  B.  161. 

(y)  See  Grant  «.Vaughan,  3  Burr.  (a)  Peer  v.  Humphry,  2  Ad.  & 

1516  ;  Clarke  v.  Shee,  Cowp.  197  j  El.  495. 
iWookey  «.  Pole,  4  Bam.  &  Aid.  1 ; 
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CHAPTEE  V. 

OF  TITLE  BY  CONTRACT. 


We  have  next  to  address  ourselves  to  the  subject  of  con- 
tract; which  may  with  convenience  be  considered  as  one 
of  the  species  of  title  to  things  personal, — it  being  one 
of  the  principal  modes  in  which  that  important  kind  of 
chattel,  called  a  chose  in  action,  is  originally  created  (a). 
In  contracts,  however,  there  is  so  infinite  a  variety,  and 
the  relations  and  combinations  to  which  they  give  rise  are 
so  complicated,  as  to  make  it  impossible,  in  an  elementary 
work,  to  exhibit  them  in  an  extended  view.  Our  object 
will  be  only  to  glance  at  some  of  the  more  prominent 
doctrines  which  they  involve ;  and,  after  this,  to  enlarge 
a  little  upon  some  particular  species  of  contract,  which, 
from  their  greater  frequency  or  importance,  appear  most 
to  merit  our  attention. 

To  obtain,  then,  a  correct  idea  of  a  contract,  it  is 
necessary  first  to  consider  the  nature  of  a,  promise ;  which 
is  where  one  man  voluntarily  engages  himself  to  another 
for  the  performance  or  non-performance  of  some  particular 
thing.  For  a  contract  (or  agreement)  is  either  where 
a  promise  is  made  on  one  side,  and  assented  to  on  the 
other  (5);  or  where  two  or  more  persons  enter  into  engage- 
ment with  each  other,  by  a  promise  on  either  side.  Such 
promise  may  be  by  parol,  i.  e.,  without  deed  or  other 
specialty ;  or  it  may  be  by  specialty,  in  which  case  it  is 

(a)  Vide  sup.  p.  46.  (J)  Plowd.  17 ;  Jackson  v.  Gallo- 

way, 6  Bing.  N.  C.  75,  76. 
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more  properly  termed  a  covenant.  And  where  a  con- 
tract is  not  by  specialty,  it  is  called  a  parol  (or  simple) 
contract,  to  distinguish  it  from  a  contract  by  specialty. 

It  results  from  these  definitions  that  there  is  in  strict- 
ness a  distinction  between  a  promise  and  a  contract;  for 
the  latter  involves  the  idea  of  mutuality,  which  the 
former  does  not  (c). 

A  promise  or  simple  contract  (using  the  terms  indiscri- 
minately, as  it  is  common  to  do)  may  be  either  written 
or  verbal  (d).  But  there  are  some  engagements  which, 
[though  never  so  expressly  made,  are  deemed  of  so  im- 
portant a  nature,  that  they  ought  not  to  rest  in  verbal 
promise  only ;  which  cannot  be  proved  but  by  the  memory 
(which  will  sometimes  induce  the  perjury)  of  witnesses. 
To  prevent  which,  the  Statute  of  Frauds  and  Perjuries, 
29  Car.  II.  c.  3  (e),  enacts  (sect.  4),  that  in  the  five  follow- 
ing cases  no  verbal  promise  shall  be  sufficient  to  ground 
an  action  upon  (_/") ;  but  at  the  least  some  note  or  me- 
morandum of  the  agreement  shall  be  made  in  writing, 
and  signed  by  the  party  to  be  charged  therewith  (^),J  or 


(c)  Blackstone  (vol.  ii.  p.  446)  (e)  This  statute  is  said  to  hare 
defines  a  contract  as  "  an  agreement  been  the  joint  production  of  Sir  M. 
"  upon  sufficient  consideration  to  do  Hale,  Lord  Keeper  Guildford,  and 
"  or  not  to  do  a  particular  thing."  Sir  Leoline  Jenkins.  (Smith  on 
But  independently  of  the  ohjectiou  Contracts,  p.  32.) 

that  the  word  agreement  is  of  a  na-  (/)  It  may  be  remarked  here  that 

ture  to  require  definition,  as  much  an  action  cannot  be  maintained  in 

as  contract,  it  is  conceived  that  the  an  English  court,  on  an  agreement 

•existence  of  a  consideration,  though  entered  into  in  a  foreign  country, 

•no  doubt  essential  to  the  validity  of  and  not  made  conformably  to  the 

a  parol  contract,  forms  properly  no  Statute   of    Frauds.      (Leroux    v. 

■part  of  the  idea.    When  we  speak,  Brown,  12  C.  B.  801.) 

as  we  constantly  do,  of  a  promise  or  (j)  Though  it  is  only  necessary 

contract  without  consideration,  the  that  ^6  party  to  ie  charged  should 

form  of    expression  indicates  the  sign,  it  is  essential  that  the  instru- 

propriety  and  convenience  of  con-  ment  sought  to  be  enforced  should 

'  sidering  the  promise  or  contract  it-  contain   all    the    essentials  of    an 

self,  as  something  distinct  from  the  agreement — for  example,  the  names 

consideration.  of  the  parties  (Williams  v.  Lake, 

(d)  Rann  v.  Hughes,  7  T.  R.  350.  2  Ell.  &  Ell.  349).     On  the  other 
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by  some  other  person  thereunto  by  him  lawfully  autho- 
rized (i).  1.  [Where  an  executor  or  administrator  pro- 
mises to  answer  damages  out  of  his  own  estate  (A). 
2.  "Where  a  man  undertakes  to  answer  for  the  debt, 
default  or  miscarriage  of  another.  3.  Where  any 
agreement  is  made  upon  consideration  of  marriage  (Z).] 
4.  WTiere  any  contract  or  sale  is  made  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning 
them(jn).  5.  [And,  lastly,  where  there  is  any  agree- 
ment that  is  not  to  be  performed  within  a  year  from  the 
making  thereof  («).  In  all  these  cases  a  mere  verbal 
promise  is  void(o).]  And  upon  the  same  principle,  it 
was  afterwards  further  provided  by  the  9  Geo.  IV.  c.  14, 
(usually  called  Lord  Tenterden's  Act,)  ss.  1,  8,  that  no 
acknowledgment  or  promise  without  writing  signed  by 
the  party  chargeable  (p),  shall  suffice  to  revive  a  debt 


hand  a  verbal  acceptance  by  the 
plaintiff  of  a  proposal  in  writing  by 
the  defendant  has  been  held  suf- 
ficient. (Eeuss  V.  Picksley,  Law 
Eep.  1  Exch.  342.) 

(i)  The  authority  to  sign,  need 
not  be  in  writing  (see  Chitty  on 
Contracts,  p.  195,  6th  ed.) 

(A)  1  Saimd.byWms.210,n.(l)j 
Eann  v.  Hughes,  7  T.  E.  350. 

Q)  See  Harrison  v.  Cage,  1  Ld. 
Eaym.  386 ;  Cork  v.  Baker,  1  Str. 
34.  As  to  what  agreements  are  in 
consideration  of  marriage,  see  Smith 
on  Contracts,  p.  57. 

(to)  As  to  this  clause  of  the  4th 
section  of  the  Act,  see  Sainsbury  v, 
Matthews,  4  Mee.  &  W.  343;  War- 
wick V.  Bruce,  2  M.  &  S.  205  ; 
Humble  v.  Mitchell,  11  Ad.  &  El. 
2.05  ;  Watson  v.  Spratley,  10  Exch. 
222  J  Smart  v.  Harding,  15  C.  B. 
652;  Toppin  v.  Lomas,  16  C.  B. 
145  ;  Powell  V.  Jessop,  18  C.  B. 
336  ;  Hodgson  v,  Johnson,  1  E.  & 
E.  685;  Wright  r.  Stavert,  2  Ell.  & 


Ell.  721.  It  may  be  remarked,  that 
by  a  previous  section  (s.  2),  a  lease 
of  lands,  tenements,  &c.,  may  be 
without  writing,  provided  it  be  for 
a  term  not  exceeding  three  years, 
and  the  rent  reserved  be  at  the  least 
two-thirds  of  the  full  improved  value 
of  the  thing  demised. 

(n)  As  to  this  clause,  see  Boy- 
deU  t.  Drummond,  11  East,  142; 
Birch  I/.  Lord  Liverpool,  9  Barn. 
&  Cress.  392  J  Sykes  v.  Dixon,  9 
Ad.  &  El.  693  ;  Hubert ».  Treheme, 
3  Man.  &  G.  743 ;  Souch  v.  Straw- 
bridge,  2  C.  B.  808;  Giraud  v. 
Eichmond,  ibid.  835 ;  Cherry  v, 
Hemiug,  4  Exch.  631. 

(o)  Carringtpn  v.  Eoots,  2  Mee. 
&  W.  248.  See  also  the  provision 
of  the  Statute  of  Frauds  (sect.  17) 
as  to  contracts  for  sale  of  goods, 
post,  p.  71. 

(jp)  By  19  &  20  Vict,  c,  97,  s.  13, 
a  writing  signed  by  an  agent  duly 
authorized  will  suffice. 
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■which  would  be  otherwise  barred  by  lapse  of  time,  or  to 
confirm  one  contracted  during  infancy  (q). 

These  remarks  as  to  the  form  of  the  engagement  all 
apply  to  express  contracts,  viz.,  those  in  which  [the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the 
time  of  the  making;]  but  there  is  also  a  numerous  class 
which  are  implied,  that  is,  resting  on  a  mere  construction 
of  law ;  and  in  general  it  wiU  be  implied  that  a  man 
actually  promises  to  fulfil  that  which  he  ought  to  fulfil  (r). 
Thus  the  law  imposes  on  a  common  innkeeper  the  duty 
of  securing  the  goods  of  his  guests  in  his  inn ;  and  there 
is  therefore  always  an  implied  contract  with  each  of  his 
guests  to  that  effect  (s).  So,  if  I  employ  a  person  to 
transact  any  business  for  me,  or  to  perform  any  work, 
the  law  implies  that  I  promise  to  pay  him  so  much  as  his 
labour  deserves ;  if  I  take  up  wares  from  a  tradesman, 
without  any  agreement  for  price,  a  promise  that  I  will 
pay  him  the  value ;  if  I  undertake  any  office,  employ- 
ment, or  duty,  an  engagement  that  I  will  perform  it  with 
integrity.  So  a  common  carrier  always  impliedly  under- 
takes to  be  answerable  for  the  goods  he  carries;  a  farrier, 
to  shoe  a  horse  without  laming  him ;  a  tailor  or  other 
workman,  that  he  will  perform  his  business  in  a  work- 
manlike manner:  though  if  I  employ  a  person  to  transact 
any  of  these  concerns,  whose  common  profession  and 
business  it  is  not,  the  law  implies  no  such  general  under- 
taking; and  the  matter  turns,  in  that  case,  on  the  express 
or  special  agreement  which  may  be  made  between  us  (t). 

(q)  Hartley  v.  Wharton,  11  Ad.  («)  3  Bl.  Com.  165;  see  Fell  v. 

&  El.  934.    By  5  &  6  Vict.  c.  122,  Knight,  8  Mee.  &  W.  269.    This 

s.  43,  the  law  was  formerly  the  same  liability  has  been,  to  a  certain  ex- 

with  respect  to  a,  man's  promise  to  tent,  qualified  by  a  recent  statute 

pay  a  debt  from  which  he  has  been  (26  &  27  Vict.  c.  41),  as  to  which 

discharged  by  bankruptcy;  but  by  vide  post,  p.  86. 

12  &  13  Vict.  c.  106,  s.  204,  such  a  {t)  3  Bl.  Com.  165,  166.    As  to 

promise,  even  in  writing,  is  now  not  the    application    of     the     maxim, 

binding.  spondes peritiam  artis,  see  Harmer 

(r)  Callander  v.  Oelricks,  5  Bing.  v.  Cornelius,  5  C,  B.  (N.  S.)  236. 
N.  C.  58. 
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i[Aiid  there  is  also  one  species  of  implied  contract  which 
runs  through  and  is  annexed  to  all  other  contracts,  con- 
ditions and  covenants,  viz.,  that  if  I  fail  in  my  part  of 
the  agreement,  I  shall  pay  the  other  party  such  damages 
as  he  has  sustained  by  such  my  neglect  or  refusal.  In 
short,  almost  all  the  rights  of  personal  property  (where 
not  in  actual  possession)  do  in  great  measure  depend 
upon  contracts  of  one  kind  or  other,  or  at  least  might  be 
reduced  under  some  of  them;  which  indeed  is  the  method 
taken  by  the  civil  law,  it  having  referred  the  greatest 
part  of  the  duties  and  rights  of  which  it  treats,  to 
the  head  of  obligations  ex  contractu  and  quasi  ex  con- 
tractu {m).J  But  it  is  to  be  observed,  that  where  there 
is  an  express  piromise,  the  law  does  not  raise  an  implied 
one,  in  reference  to  the  same  matter  (w) ;  for  expressum 
facit  cessare  taciturn.  Moreover,  where  there  is  a  con- 
tract by  deed,  even  an  express  parol  promise  to  the 
same  effect,  and  upon  the  same  subject,  has  no  force ;  for 
the  contract  by  specialty  merges  or  extinguishes  that  by 
•parol  (ar). 

Again:  a  [contract  may  be  either  executed, — as  if  A. 
agrees  to  change  horses  with  B.,  and  they  do  it  imme- 
-diately, — in  which  case  the  possession  and  the  right  are 
transferred  together;  or  it  may  be  executory, — as  if  they 
agree  to  change  next  week — in  which  case  the  right  only 
vests,  and  their  reciprocal  property  in  each  other's  horse 
is  not  in  possession,'  but  in  action :  for  a  contract  exe- 
jcuted,  conveys  a  chose  in  possession — a  contract  execu- 
tory, conveys  only  a  chose  in  action.] 

Having  thus  shown  the  general  nature  of  contracts, 
it  is  now  time  to  advert  to  some  of  the  principal  rules  by 

(m)  Inst.  3, 14,  2.  C.  B.  561 ;  Bayley  on  Bills,  p.  334 ; 

(«)  Per  BuUer,  J.,  Toussaint  v.  Sharp  v.  Gibbs,  16  C.  B.  (N.  S.)  527; 

Marfinnent,  2  T.  E.  105.  '  Saunders  v.  MUsome,  Law  Rep.  1 

(*)  See  6  Rep.  45  a ;  per  Lord  Eq.  Ca.  573;  et  vide  sup.  vol.  I.  p. 

EUenborough,  Drake  v.  Mitchell,  3  498. 
East,  259  ;   Price  v.  Moulton,   10 
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which  they  are  governed;  among  which  the  foUowiag 
holds  a  conspicuous  place — that  a  promise  by  parol  only, 
is  not  binding  in  law  unless  made  upon  a  considera- 
tion. By  this  term  we  mean  some  compensation,  or 
quid  pro  quo,  to  be  afforded  by  the  promisee;  as 
where,  in  return  for  certain  services  which  another  is 
to  render  me,  I  ■promise  to  pay  him  lOOZ. ;  but  if,  with- 
out reference- to  services  or  other  equivalent,  I  simply 
promise  to  pay  him  lOOZ.,  there  exists  in  this  case  (ia 
the  language  of  the  law)  no  consideration  (y),  [And 
however  a  man:  may  or  may  not  be  bound- to  perform 
such  a  promise,  in  honour  or  conscience,  which  the  muni- 
cipal laws  do  not  take  upon  them  to  '■  decide,  certainly 
those  municipal  laws  will  not  compel  the  execution  of 
what  he  had  no  visible  inducement  to  engage  for :]  and 
therefore  our  law  holds,  that  ei:  nudo  pacta-  non  oritur 
actio  {z) ;  or,  as  it  may  be  otherwise  expressed,  that  out 
of  a  promise  neither  attended  with  particular  solemnity 
(such  as  belongs  to  a  deed  or  other  specialty),  nor  with 
any  consideration,  no  legal  liability  can  arise.  But  any 
degree  of  reciprocity,  whether  in  the  way  of  benefit 
bestowed  by  the  promisee,  oir  of  disadvantage  sustained 
by  him,  will  prevent  the  pact  from  being  nude  (a).     And 

(y)  Considerations    £ire   divided  Wflie  real  contracts.    See  Lord  Mac- 

by  the  civilians  (says  Blackstone,  kenzie,  p.  203. 
vol.  ii.  p.  444)  into  four  species.  (z)  Bro.  Abi  tit.  Debt,  79;  Salk. 

1.  Bo  wt  des,  as  when  I  give  money  129.    (See  Liversidge  v.  Broadbent, 

or  goods  on  a  contract  that  I  shall  4  H.  &  N.  610.     It  is  remarked 

be  r^aid  money  or  goods  for  them  by  Blackstone,  that  "  our  law  has 

again.    2.  Faeio  wt  faeias,a&yilasixe  adopted  this  maxim  from  the  civil 

I  agree  with,  a  man  to  do  his  work  law,"  and  he  cites  Cod.  2,  3, 10,  and 

for  him  if   he  will   do .  mine  for  6,  14,  1.    It  is,  Tiowever,  noticeable, 

me.     3.  J?&cio  «#  (Z«s,  where  a  man  &iat  the  meamng  oi  nudum pactmn, 

agrees  to  perform  anything  for  a  in  the  two  systems  of  law  is  very 

price.     4.  Z)o  ut  facias,  which  is  different.   See  Browne's  View  of  the 

the  last  specie^  inverted.    It  may  Civil  Law,  1802,  vol.  1,  p.  358,  note 

be  remarked,  that  contracts  based  (cited  by  Lord  Mackenzie,  p.  206). 
on  such  considerations  have  been  (ff )  See  2  Sauad.  by  Pat.  &  Will, 

termed  by  modem  jurists  innomi-  137  e;  Wennall  «.  Adney,  3  Bos.  & 
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as  a  general  rule,  the  adequacy  of  the  consideration  is  a 
question  that  the  law  tv411  not  entertain,  provided  a  con- 
sideration of  some  value  shall  appear  to  have  existed  at 
the  time  of  the  promise  (c). 

The  consideration  (like  the  contract  itself)  may  be  either 
executed  or  executory:  and  its  character  in  this  respect  is 
determined  by  the  relation  which  its  performance  bears 
in  point  of  time  to  the  promise,  as  being  either  prior  or 
subsequent.  Thus,  if  I  bail  a  man's  servant,  and  the 
master  afterwards  promises  to  indemnify  me,  this  is  an 
executed  consideration;  but  if  a  man  promises  to  in- 
demnify me  in  the  event  of  my  bailing  his  servant,  the 
consideration  is  then  executory.  And  with  respect  to 
an  executed  consideration,  the  rule  is,  that  if  it  were 
not  at  the  express  or  implied  precedent  request  of  the  pro- 
miser,  but  a  mere  voluntary  courtesy,  it  will  not  suffice 
to  support  a  promise  (tf)  :  therefore,  in  the  first  example 
the  promise  would  not  be  binding  in  law,  unless  the 
bailing  were  at  the  master's  precedent  request  (e). 

Considerations  are  also  in  some  cases  said  to  be  con~ 
current,  and  in  others  continuing :  the  consideration,  in 
the  first  case,  being  simply  contemporaneous  with  the 
promise;  in  the  latter, having  existence  before  the  promise, 
and  also  continuing  after  it  is  made  (/").  Under  the 
head  of  concurrent  considerations  falls  the  case  o£  mutual 
promises ;  which  is  where  A.  makes  a  promise  to  B.,  in 

Pul.  251,  (n.);  WiUattsf.  Kennedy,  v.  Ferrand,  6  Bam.  &  Cres.  444 

,8  Bing.  8  i   Thomas  «/.  Thomas,  2  Pitt  v.  Purssord,  8  Mee.  &  W.  538. 

Q.  B.  851:  Edwards  v.  Baugh,  11  ,-  \  t        i  ■  i.     t.    it     -^  tf  i 

Mee  &W  647  W  Lampleigh  ,,.  Brathwait,  Hoh 

Ac     tt!;      V      ov      «a  105;  Hunt  ».  Bate,  Dy.  272  a;  and 

(c)  See  Hitchcock  «  Coker,  6  A.  ^^  dipper  v.  Bieknell,  3  Bing.  N.  C, 

&  E.  456 ;  Archer  .   Marsh,  ib^.  y,^.  ^^^^^^^  ^                  \^  ^^ 

967;  Green  v.  Pnee,  13  Mee.  &  W.  &  j,,  ^^^    ^       ^  ^           ^  ^^^ 

698;  Stnckland  v.  Tnmer,  7  Exch.  «.  ^  „„_ 

208. 

id)  As  to  the  cases  in  which  a  '•■^^   ^^"^  ^^'  Assumpsit  (D) 

request  will  be  implied,  see  Exall  ^""^    ^««    dipper   v.  Bieknell,  ubi 

■41,  Partridge,  8  T.  R.  310;  Pownal  ™P- 
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consideration  of  a  contemporaneous  promise  made  by  B. 
to  him.  Among  promises  made  on  continuing  consider- 
ation, may  be  noticed  that  class  which  are  founded  on 
legal  liabilities;  as  where,  in  consideration  of  a  sum  of 
money  being  legally  due,  the  debtor  promises  to  pay. 
This,  we  may  observe,  has  no  immediate  reference  to 
any  act  done  or  to  be  done  by  the  other  party,  that  is 
to  any  consideration  strictly  so  called ;  yet  it  is  not  a 
nudum  pactum,  the  legal  duty  being  in  the  nature 
of  a  consideration;  indeed  it  is  a  promise  that,  even 
where  nothing  is  expressed  between  the  parties,  the  law 
itself  (as  we  have  before  seen)  will  imply  (^).  We  may 
remark,  too,  in  connection  with  this  subject,  that  even  a 
past  liability  will  in  some  cases  amount  to  a  sufficient 
consideration  to  support  an  express  promise ;  as  if  a  man 
promises  in  writing  to  pay  a  just  debt,  barred  by  lapse 
of  time,  and  the  payment  of  which  is  consequently  in- 
capable (but  for  this  promise)  of  being  enforced  either  at 
law  or  in  equity  (h). 

The  consideration  of  "  blood,"  that  is  natural  love  and 
affection, — though  for  some  purposes  deemed  a  good 
one(2), — will  not  suffice  to  sustain  a  promise  (J) ;  and  the 
same  may  be  said  as  to  past  considerations  of  a  merely 
moral  nature,  binding  on  the  conscience  or  feelings  of 
the  promiser,  but  not  of  a  kind  on  which  the  law  would 
raise  any  implied  contract  (A).  And  in  every  case  in 
which  either  the  consideration  or  the  promise  founded 
upon  it  is  illegal, — whether  as  contrary  to  the  express 
provisions  of  law  or  against  its  policy  (Z),— or  where  it  is 

{g)  See  2  Bl.  C.  445  j  Wennall  0')  See  the  authorities  cited  in 

V.  Adney,    3    Bos.    &   Pul.   249;  the  note  to  "Wennall  v.  Aduey,  3 

Meyer  v.  Haworth,  8  Ad.  &  El.  467;  Bos.  &  Pul.  251. 

Monkman  v.  Shepherdson,  11  Ad.  (A)  See  the  authorities  cited  sup. 

&  El.  411 ;   Eastwood  v.  Kenyon,  n.  (^).    Also  Beaumont  v.  Keeve, 

ibid.  438 ;    Shadwell  v.  Shadwell,  8  Q.  B.  483.    As  to  the  cases  in 

9  C.  B.  (N.  S.)  159.  which  the  law  will  raise  an  implied 

(A)  Vide  sup.  p.  56.  contract,  ride  sup.  p.  57. 

(i)  Vide  sup.  vol.  I.  p.  513.  (I)  Among  the  contracts  against 
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of  an  immoral  or  fraudulent  character,  the  contract  is 
utterly  void,  and  of  no  effect  (m). 

It  is  also  a  rule  that  the  consideration  of  a  promise 
must  move  from  the  promisee ;  in  other  words,  it  must  be 
an  act  to  be  performed  on  his  part  or  by  his  procurement, 
and  not  on  the  part  or  by  the  procurement  of  a  stranger. 
Thus  if  there  be  an  agreement  between  A.  and  B.,  for  a 
sufficient  consideration,  as  between  themselves,  that  B. 
shall  pay  a  sum  of  money  to  C,  to  whom  B.  promises 
accordingly  to  make  such  payment,  yet  C,  being  a 
stranger  to  the  consideration,  can  maintain  no  action  on 
the  promise  (n). 

What  has  been  already  said,  taken  in  connection 
with  the  maxims  as  to  the  construction  of  deeds  which 
were  laid  down  in  a  former  volume  (o),  will  suffice 
to  give  some  idea  of  the  law  relating  to  contracts  in 
general.  There  are  some  other  rules,  however,  which 
apply  indifferently  to  all  kinds  of  contracts,  and  to 
these  we  shall  now  briefly  refer.  They  relate  to  the 
capacity  of  the  parties,  and  to  the  construction  and  per- 

the  policy  of  the  law  are  those  ia  of  having  a  deed  properly  stamped 

general  restraint  of  marriage,  or  of  before  it  can  be  nsed  in  evidence,  ap- 

trade  (see  Lowe  v.  Peers,  4  Bur.  plies  also  generally  to  written  agree- 

2225  ;  Mallam  v.  May,  11  Mee.  &  ments  not  under  seal,  to  bUls,  notes, 

W.  653  ;    Sainter  v.  Ferguson,  7  &c.     There  are,  however,  certain 

C.  B.  716),  or  such  as  are  tainted  exceptions;  among  which  are  that 

with  cha/mperty  (see  Grell  ji.  Levy,  of  an  agreement  when  the  subject 

16  C.  B.  (N.  S.)  73).  matter  is  under  20Z.  in  value,  and  of 

(m)  See  Shep.  Touch.  164;  Steel  an  agreement  relating  to  the  sale  of 
V.  Brown,  1  Taunt.  381  ;  Fisher  v.  goods  and  merchandize.  The  fol- 
Bridges,  3  Ell.  &  Bl.  642  ;  Feret  v.  lowing  eases,  as  to  what  transac- 
Hill,  15  C.  B.  207.  A  recent  case  tions  are  within  this  exception,  may 
in  the  equity  courts  (  Smith  v.  White,  be  consulted  with  advantage :  —Rod- 
Law  Kep.,  1  Eq.  Ca.  626)  aptly  well  «.  Phillips,  9  Mee.  &  "W.  506  ; 
illustrates  this  doctrine.  Melanotte  v.  Teasdale,  13  Mee.  &  W. 

(n)   Crow   I).  Rogers,   Str.  692.  216;  Southgate  v.  Bohn,  16  Mee.  & 

See  Twedle  v.  Atkinson,  1  B.  &  "W.  34  ;   Knight  v.  Barber,  ib.  66  ; 

Smith  ( Q.  B.)  393.  Sadler  v.  Johnson,  ib.  775 ;  Liddiard 

(o)  Vide  sup.  vol.  I.  p.  515.    We  i}.  Gale,  4  Exch.  816  ;   Martin  v. 

may  remark  here,  that  what  is  stated  Wright,  6  Q.  B.  917. 
sup.  vol.  I.  p.  500,  as  to  the  necessity 


CHAP.  V. — OP  TITLE  BY  CONTRACT,  63 

formance  of  the  contracts  themselves.  The  first  class 
principally  concern  the  several  conditions  of  infancy,  in- 
sanity, coverture,  and  duress ;  and,  respecting  these,  the 
following  doctrines  prevail.  Infants  (that  is  to  say,  per- 
sons under  the  age  of  twenty-one)  and  persons  insane  (iu 
which  class  are,  for  the  present  purpose,  to  be  included 
idiots  who  have  had  no  understanding  from  their  birth, 
as  well  as  lunatics  who,  by  disease  or  accident,  have  lost 
the  use  of  their  reason),  are,  to  a  certain  extent,  in  the 
same  position ;  that  is,  they  are  chargeable  for  neces- 
saries suitable  to  their  station  in  life,  and  actually  sup- 
plied to  them  without  fraudulent  intention  ( p) ;  but, 
subject  to  this  exception,  (which  evidently  tends  to  their 
advantage,)  their  contracts  are  not  binding  upon  them 
in  point  of  law  ; — though  it  is  competent  to  an  infant  to 
confirm  in  writing,  after  he  attains  majority,  the  promises 
that  he  made  before  (5').  Again,  a  married  woman  can- 
not, in  general,  bind  herself  by  any  contract ;  nor  can 
she  bind  her  husband,  unless  as  his  agent  (r).  So,  also, 
a  contract  made  under  duress  may  be  avoided  by  the 
person  whose  free  will  was  thus  restrained ;  though  he 
has  also  an  election,  if  he  thinks  proper,  to  insist  upon  it 
as  a  binding  transaction  (s).     And  to  these  causes  of  in- 

(^)  See  Baxter  v.  Lord  Ports-  III.  c.  IV. 

mouth,  5  Bam.  &  Cress.  170 ;  Har-  (r)  Such  agency  may  be  either 

rison  v.  Pane,  1  Man.  &  G.  550 ;  express  or  implied  by  law.      See 

and  authorities  cited  ibid.  551,  (n.);  the  following  among  other  recent 

Peters  v.  Fleming,  6  Mee.  &  W.  42;  cases,  in  which  have  been  discussed 

Brooker  v.  Scott,  1 1  Mee.  &  W.  67.  the  circumstances  under  which  a 

As  to  necessaries  supplied  to  an  in-  husband  is  liable  on  the  contract  of 

faut's  wife  or  husband,  see  Chappie  his  wife  :   Eeid  v.  Teakle,  13  C.  B. 

V.  Cooper,  13  Mee.  &  "W.  252.    As  627 ;  Eeneaux  v.  Teakle,  8  Exch. 

to  contracts  entered  into  bona  fide  680 ;  Johnson  v.  Sumner,  3  H.  & 

with  lunatics,  apparently  of  sound  N.  261  ;  Atkyns  v.  Pearce,  2  C.  B. 

mind,  see  Beayan  v.  Macdonnell,  9  (N.  S.)  763.    Et  Tide  post,  bk.  III. 

Exch.  309;  10  Exch.  184.  c.  II. 

(?)  9   Geo.   4,  c.  14,  s.  5  ;    see  (s)  1  Eoll.  Ab.  688 ;   Atlee  v. 

Hartley  «.  Wharton,  11  Ad.  &  El.  Backhouse,  3  Mee.  &  "W.  650.    As 

934  ;  Mawson  v.  Blane,  10  Exch.  to  dnress,  vide  sup.  vol.  I.  p.  147. 
206.    Vide  sup.  p.  57  ;  et  post,  bk. 


64  BK.  II.  EIGHTS  OF  PBOPEETY. — PT.II.  THINGS  PERSONAL . 

capacity,  it  may  be  added  that  a  person  drunk  to  the 
extent  of  complete  intoxication,  so  as  to  be  no  longer 
under  the  guidance  of  reason,  appears  to  be  absolutely 
incapable,  while  that  condition  lasts,  of  entering  into  a 
valid  contract  (t). 

The  rules  which  govern  the  construction  or  interpre- 
tation of  a  contract,  when  made,  have  been  so  far  antici- 
pated in  the  chapter  which  relates  to  deeds  (m),  that  it 
will  sufiBce  to  refer  the  reader  to  that  part  of  the  work, 
and  to  remark,  that  the  same  laws  of  construction  apply, 
in  general,  both  to  sealed  and  to  unsealed  agreements. 

As  a  contract  to  do  a  thing  illegal  at  a  time  when  the 
agreement  is  made  is  void,  so  also  the  performance  of  a 
contract  is  held  to  be  excused,  whenever,  by  a  subsequent 
alteration  of  the  law,  such  performance  becomes  illegal : 
thus  if  a  man  covenants  to  do  a  certain  act,  and  after- 
wards, and  before  the  time  for  doing  it  arrives,  a  statute 
is  passed  by  which  an  act  of  that  description  is  prohibited, 
the  statute  repeals  the  covenant  (a;).  But,  on  the  other 
hand,  no  excuse  is  in  general  afforded  by  the  circum- 
stance that  what  a  man  absolutely  engaged  to  do  has 
since  become  impossible ;  for  it  was  his  own  fault  to 
make  an  unconditional  contract  (y).  Though  if  the  per- 
formance be  hindered  by  the  opposite  party,  the  case 
of  course  is  different,  and  the  party  making  the  engage- 
ment is  excused  {z).  Performance  of  a  promise  will  also 
be  excused  whenever  the  promisee  has   failed  on  his 

(f)  See  Gore  v.  Gibson,  13  Mee.  snp-      In  the  case  of  a  penalty, 

&  "W.  635.  subject  to  a  condition,  the  obliga/- 

(«)  Vide  sup.  vol.  I.  p.  497.  tion  will  be  discharged,  not  only 

(as)  Ld.  Eaym.  321  ;   Hadley  v.  where  the  performance  is  prevented 

Clarke,  8  T.  E.  259.  by  the  opposite  party,  but  also  where 

{y)    Co.  Litt.  209  a  ;    1    Shep.  prevented  by  the  aot  of  God.    (Co. 

Touch,  by  Prest.  164  ;  and  see  per  Litt.  206  a.)    But  the  latter  kind  of 

Ld.  Kenyon,  Cook  i).  Jennings,  7  prevention  seems  to  be  no  excuse  in 

T.  E.  384  ;  Hadley  v.  Clarke,  ubi  the  case  of  a  covenant  or  promise, 

sup.  (Dy.  33  a ;   Bullock  v.  Domitt,  6 

(a)  Co.  Litt.  209  a  ;  per  Lord  T.  E.  650.      See  also  the  case  of 

Kenyon,    Cook    v.   Jennings,    ubi  Hall  v,  Wright,  1  E.  &  E.  746.) 
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part  to  perform  the  consideration :  and  independently 
of  the  law  of  promise  and  consideration,  it  is  to  be  ob- 
served, that  a  contract,  whether  by  deed  or  parol,  often 
contains  stipulations  on  both  sides  of  such  a  nature 
that  the  performance  of  some  act,  by  one  of  the  parties, 
must  be  considered  as  a  condition  precedent  to  the  per- 
formance of  some  act  by  the  other,  so  that  a  breach 
in  the  prior  obligation  will  excuse  a  breach  in  the 
posterior.  But  a  particular  clause  in  a  mutual  agree- 
ment may  also  be  of  such  a  nature  that  the  breach  of  it 
may  not  be  sufficient  to  excuse  the  opposite  party  from 
performance  on  his  side,  though  it  will  entitle  him  to 
an  action  for  damages  :  and  whether  any  given  clause  is 
to  be  construed  in  this  latter  mode,  or  as  a  condition 
precedent,  turns  less  on  any  technical  rule  of  interpre- 
tation— though  many  are  to  be  found  in  the  books  (a) 
— than  on  the  intention  fairly  imputable  to  the  parties  in 
each  particular  case,  which  will  depend  on  a  considera- 
tion of  the  tendency  of  one  construction  or  the  other,  in 
point  of  natural  reason  and  convenience  (fi). 

In  speaking  of  contracts,  we  have  hitherto  supposed 
them  to  be  made  between  the  principal  parties  them- 
selves :  but  a  contract,  of  whatever  kind,  may  be  entered 
into  either  by  the  parties  in  person,  or  by  their  agents 
lawfully  authorized ;  a  consideration  that  naturally  leads 
us  to  take  some  notice  of  the  relation  of  principal  and 
agent. 

An  agent  may  be  constituted,  either  by  express  appoint- 
ment, or  by  implication  of  law  arising  from  the  circum- 
stances in  which  parties  are  placed  (c).     The  appoint- 

(a)  See  1  Saund.  by  Pat.  &  "WOI.  Macintosh    v.    Midland    Counties 

320;  2  ibid.  352;   Stayers  v.  Cur-  Railway,  ibid.  548. 

ling,  3  Bing.  N.  C.  355.  (c)  An  infant  or  a  married  woman 

(J)  See  Fishmongers'  Company  may  be  an  agent,  their  acts  in  that 

V.  Robertson,  5  Man.  &  G.  198  ;  capacity  not  being  affected  by  their 

Scott  i;.  Parker,  1  Q.  B.  809;  Ire-  disabilities  of  infancy  and  coTerture 

land  V.  Harris,  14  Mee.  &  W.  437;  respectively.     See   Paley's   Princ. 

VOL.  II.  F 
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mentj  when  express,  may  in  general  be  made  by  word 
of  mouth  (rf);  though  this  is  subject  to  exception  in 
certain  cases  (e), — for  where  any  lease  of  land  for  above 
three  years,  or  whereon  less  than  two-thirds  of  the  full 
improved  value  shall  be  reserved  as  rent,  or  any  uncer- 
tain interest  in  land,  is  to  be  created  by  an  agent,  or 
(except  in  the  case  of  copyhold)  to  be  assigned  or  sur- 
rendered by  an  agent,  his  authority  must,  by  the  Statute 
of  Frauds,  be  in  writing (y);  and  an  agent  for  a  corpo- 
ration aggregate  must  in  general  be  constituted  not  only 
by  writing  but  by  deed  {g) ;  and  in  every  case  where  a 
deed  is  to  be  executed  by  one  man  as  agent  (or  attorney) 
for  another,  the  agent  or  attorney  must  himself  be  autho- 
rized by  deed  for  that  purpose  (A). 

An  agency,  in  whatever  way  constituted,  determines 
ipso  facto  by  the  death  of  the  principal  (z);  and  is  also 
capable  of  being  revoked  by  him  in  his  lifetime,  with  as 
little  ceremony  as  it  was  created,  and  at  his  mere  plea- 
sure :  but  to  this  there  is  an  exception  in  the  case  where 
an  authority  is  given  in  pursuance  of  a  contract  with 
another  party,  and  by  way  of  security  to  him, — as  where 
a  man  assigns  his  effects  in  trust  for  his  creditors,  and 
executes  a  power  of  attorney  to  the  trustee  to  enable 
him  to  recover  debts,  the  amount  of  which  is  to  be 
applied  to  the  purposes  of  the  trust ; — for  an  authority 
of  this  sort  is  not  revocable  at  the  pleasure  of  the 
principal  (A). 

and  Ag.  2 ;  Lindus  u.  Bradwell,  6  deed,  under  8  &  9  Vict.  c.   105. 

C.  B.  683;  Smith  v.  Marsach,  6  C.  Vide  sup.  toI.  I.  pp.  530,  541,  543. 

B.  486.  O)  Plowd.  91  ;    see  Mayor  of 

(d)  Vide  sup.  p.  56,  n.  (i),  et  post  Ludlow  v.  CSiarlton,  6  Mee.  &  W, 
p.  71,  n.  (e).  815. 

(e)  See  Paley's  Princ.  and  Ag.  (A)  See  Harrison  v.  Jackson,  7 
132  (2nd  edit.).  T.  R.  209;  Elliott  v.  Davies,  2  Bos. 

(/)  29  Car.  2,  c.  3,  ss.  1, 2,3.    It  &  Pul.  338. 

will  be  remembered  that  such  lease,  (i)  See  Smout  i).  Ilbery,  10  Mee. 

assignment  or  surrender  itself  must  &  "W".  1. 

not  only  be  in  writing  (under  the  (h)  Paley,  Princ.  and  Ag.  156, 

Statute  of  Frauds),  but    also   by  2nd  edit. 
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An  agent  also  may  be  either  general  or  special ;  the 
former,  where  a  man  is  empowered  to  act  generally  in 
the  affairs  of  another,  or  at  least  to  act  for  him  generally 
in  some  particular  capacity ;  the  latter,  where  he  is  autho- 
rized to  transact  for  him  only  in  some  particular  matter. 
And  here  the  distinction  is  observable,  that  so  far  as  con- 
cerns the  rights  of  strangers  who  deal  with  an  agent, 
without  notice  of  any  particular  restriction  placed  on  his 
powers,  a  general  agent  shall  be  presumed  to  have  autho- 
rity for  what  he  does,  provided  it  fall  within  the  limits 
ordinarily  belonging  to  the  kind  of  employment  which 
he  exercises ;  and  this  even  though  in  fact  he  may  be 
violating  the  direction  privately  given  in  the  particular 
case  by  his  employer :  but  the  power  of  a  special  agent 
is  strictly  bounded  by  the  authority  he  has  actually 
received ;  so  that  a  stranger  who  deals  with  him  has  no 
right  to  consider  his  acts  as  binding  on  the  employer,  if 
it  should  turn  out  that  the  instructions  of  the  latter  have 
been  exceeded  (/).  But  where  that  which  is  done  by  an 
agent  (of  whatever  description)  is  without  sufBcient 
authority,  it  is  always  capable  of  being  made  good  by 
the  subsequent  assent  of  the  principal :  and  the  effect,  in 
such  event,  is  exactly  the  same  as  if  full  power  had  been 
originally  given ;  the  maxim  of  law  on  this  subject  being, 
that  every  ratification  is  retrospective,  or,  as  it  is  com- 
monly expressed,  omnis  ratihabitio  retro  trahitur,  et 
mandato  esquiparatur. 

A  contract  duly  made  by  an  agent,  is  in  law  the  con- 
tract of  the  principal  ;  from  which  it  follows  that  such 
principal  is  entitled  to  enforce  it  by  suit  in  his  own 
naine,  and  is  also  liable  to  be  personally  sued  thereon : 
and  the  case  will  be  the  same  though  the  agent  should 
have  made  the  contract  as  if  he  were  himself  the  party 
interested,  and  without  disclosing  the  capacity  in  which 

(0  See  Trueman  v.  Loder,  11  Ad.  &  El.  593. 
f2 
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he  acted  (m).  Yet  in  the  case  last  supposed,  the  agent, 
having  pledged  his  own  personal  credit,  would  be  liable 
(not  less  than  the  principal)  to  be  personally  charged  on 
the  contract ;  though,  supposing  him  to  have  made  it 
professedly  on  behalf  of  another  person,  and  without  any 
expressions  indicative  of  an  intention  to  bind  himself,  no 
such  liability  could  have  attached  to  him  (n). 

To  these  remarks  we  may  add,  that  an  agent  is  always 
incompetent,  without  special  authority  for  that  purpose, 
to  appoint  another  person  to  act  in  his  stead ;  the  maxim 
of  law  being,  that  delegatus  non  potest  delegare  (o). 

Having  now  attempted  to  trace  the  principal  lineaments 
of  the  law  of  contract,  generally  considered,  we  shall 
devote  the  remainder  of  the  chapter  to.  an  examination 
of  such  particular  species  of  contract,  relative  to  things 
personal,  as  are  of  superior  interest  and  importance ; 
without  further  reference  in  this  place  to  such  contracts 
as  concern  the  realty,  which  have  been  in  some  measure 
noticed  in  the  first  part  of  this  Book  {p).  And  at  the 
head  of  these,  we  may  place, 

I.    The  contract  of  sale. 

This  is  a  contract  for  the  transmutation  of  property 
from  one  man  to  another,  for  a  price  (q).     [If  it  be  a 

(m)  In  a  recent  case  a  principal  Amos  ».  Temperley,  8  Mee.  &  W. 

was  held  liable  for  the  false  and  798;  Carr  v.  Jackson,  7  Exch.  382; 

fraudulent    representation    of    his  Jones  v.  Downham,  4  Q.  B.  235; 

agent  by  which  he  had  benefited,  Schmaltz  v.  Avery,  1.6  Q.  B.  655; 

though   not   privy   to   the   fraud.  Smyth  v.  Anderson,  7  C.  B.  21; 

(Udell  ».  Atherton,  7  H.  &  N.  172.)  Green  v.  Kopke,   18   C.  B.  549; 

(n)  As  to  the  liability  of  priu-  Cooke  v.  Wilson,  1  C.  B.  (N.'  S.) 

cipal,  or  of  agent  personally,  on  163;  Eisbonrg  v.  Bruckner,  3  C.  B. 

contracts  made  by  agent,  see  Good-  (N.  S.)  812. 

hay  lie's  ease,  Dy.  230;   Appleton  (o)  9  Rep.  77  b;    Coles  v.  Tre- 

V.  Binks,  5  East,  148;  Paterson  v.  cothick,  9  Ves.  261;  Blore  v.  Sv.tr 

Gandasequi,  15  East,  62;  Addison  ton,  3  Meriv.  237. 
K.  Gandasequi,4Taunt.  574;  Thorn-  {p)  Vide  sup.  vol.  I.  pp.  482 — 

son  V.  Davenport,  9  Bam.  &  Cress.  618. 
78;  Sims  v.  Bond,  5  B.  &  Ad.  389;  {g)  Noy,  Max.  42. 
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commutation  of  goods  for  goods,  it  is  more  properly  an 
exchange;  but  if  it  be  a  transferring  of  goods  for  money, 
it  is  called  a  sale  ;  wbicli  is  a  method  of  exchange  intro- 
duced for  the  convenience  of  mankind,  by  establishing 
an  universal  medium,  which  may  be  exchanged  for  all 
sorts  of  other  property  ;  whereas,  if  goods  were  only  to 
be  exchanged  for  goods,  by  way  of  barter,  it  would  be 
difficult  to  adjust  the  respective  values,  and  the  carriage 
would  be  intolerably  cumbersome.  All  civilized  nations 
therefore  adopted  very  early  the  use  of  money,  for  we 
find  Abraham  giving  "four  hundred  shekels  of  silver, 
"  current  money  with  the  merchants,"  for  the  field  of 
Macpelah  (r)  ;  though  the  practice  of  exchange  still 
subsists  among  several  of  the  savage  nations.  But  with 
regard  to  the  law  of  sales  and  exchanges  there  is  no 
difference :  we  shall  therefore  treat  of  them  both  under 
the  denomination  of  sales  only.  J 

A  contract  of  sale  implies  a  bargain,  or  mutual  under- 
standing and  agreement  between  the  parties  as  to  terms  ; 
and  the  law  as  to  the  transmutation  of  property  under 
such  contracts  may  be  stated  generally,  as  follows:  if 
the  vendor  says  the  price  of  the  goods  is  4Z.,  and  the 
vendee  says  he  will  give  41.,  the  bargain  is  struck ;  and 
if  the  goods  or  price  be  thereon  delivered  or  tendered 
by  either  party,  or  any  part  of  the  price  paid  down  and 
accepted  (if  it  be  but  a  penny),  or  any  portion  of  the 
goods  delivered  and  accepted  by  way  of  earnest  (s),  the 
property  in  the  goods  is  thereupon  transmuted,  and  vests 
immediately  in  the  bargainee;  so  that  in  the  event  of 

(?•)  Gen.  u.  xxiii.  v.  16.  was  called  handsale — venditio  per 
(s)  Earnest  is  called  in  the  civil  mutuam  mamuwrn  complexionem— 
law  arra  (see  Inst.  3,  t.  23).  An-  (Stiemh.  de  Jure  Goth.  1.  2,  c.  5), 
tiently,  among  all  the  northern  till  in  process  of  time  the  same  word 
nations,  shaking  of  hands  was  held  was  used  to  signify  the  price  or  ear- 
necessary  to  bind  the  bargain,  a  nest,  which  was  given  immediately 
custom  which  we  still  retain,  says  after  the  shaking  of  hands,  or  in^ 
Blackstone,  (vol.  ii.  p.  448,)  in  many  stead  thereof, 
verbal  contracts.    A  sale  thus  made 
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their  being  subsequently  damaged  or  destroyed,  he  must 
stand  to  the  loss:  and,  on  the  other  hand,  if  no  such 
delivery,  payment  or  tender  take  place,  the  loss  falls  on 
the  vendor  (t).  This  supposes  (it  will  be  observed)  the 
case  of  a  sale  for  ready  money ;  but  if  it  be  a  sale  on 
credit  of  goods  to  be  delivered  forthwith,  the  property 
passes  to  the  vendee  immediately  upon  the  striking  of 
the  bargain  (u). 

These  doctrines,  however,  with  respect  to  the  time  at 
which  the  property  vests,  refer  only  to  a  sale  of  specifie 
goods ;  for  in  other  cases,  no  property  passes  until  the 
particular  goods  be  ascertained  by  delivery  (x).  They 
also  refer  to  the  case  where  the  goods  are  at  the  time  of 
sale  in  a  condition  to  be  immediately  delivered ;  for  while 
any  previous  act  remains  to  be  done  to  them  on  the  part 
of  the  vendor,  they  continue  always  at  his  risk  (y). 

There  is  a  distinction,  too,  between  the  vesting  of  the 
property,  and  the  vesting  of  the  right  of  possession  («) ; 
for  even  in  the  case  of  a  sale  of  specific  and  finished 
goods  (if  for  ready  money),  the  vendee  cannot  take  the 
goods  until  he  tenders  the  whole  price  agreed  on.  [But 
if  he  tenders  the  money  to  the  vendor,  and  he  refuses  itj 

(i)  See  Shep.  Touch.  224,  225;  the  plaintiff  in  an  action  on  breach 

Dy.  30  a ;    Hob.  41 ;    N07,  Max.  of   a  contract  to    deliver   specific 

t.  42;  2  Kent's  Com.  388;  Lang-  goods  for  a  price  in  money  may 

fort  V.  Tiler,  1  Salk.  113;  2  Bl.  Com.  now  recover  the  goods  specifically, 

447 ;  Hinde  v.  Whitehouse,  7  East,  and  not  merely  damages  for  their 

671.  non-delivery.    This  coxdd  not  for- 

(■m)  Hob.  41;  Noy,  Max.  87;  Dy.  merly  be  done,  though  relief  might 
30,  76;  Shep.  Touch.  222;  and  see  in  certain  cases  be  had  in  equity. 
Clarke  v.  Spence,  4  Ad.  &  El.  469.  (y)  See  Simmons  ».  Swift,  5  Bam. 
But  i£  there  be  a  fraudulent  inten-  &  Cress.  857  ;  Tansly  v.  Turner,  2 
tion  on  the  part  of  the  vendee  at  the  Bing.  N.  C.  151;  Toung  v.  Mat- 
time,  not  to  pay  for  the  goods,  the  thews,  Law  Eep.,  2  C.  P.  127.  As 
property  does  not  pass.  (Noble  v.  to  the  passing  of  property  under 
Adams,  7  Taunt.  59.)  sMp-building  contracts,  ^vhere  the 

(as)  Per  Hokoyd,  J.,  Simmons  v.  price  is  paid  by  instalments  during 

Swift,  5  Bam.  &  Cr.  864;  per  Parke,  the  progress  of  the  Work,  see  Clarke 

J.,  Dixon  «.  Yates,  5  Bam.  &  Ad.  v.  Spence,  4  Ad.  &  E.  448. 
340.    By  19  &  20  Vict.  c.  90,  s.  2,  («)  2  Kent,  Com.  387. 
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the  vendee  may  seize  the  goods,  or  have  an  action  against 
the  vendor  for  detaining  them  (a).  J 

All  that  has  been  said  with  respect  to  a  contract 
of  sale,  is  to  be  taken  as  subordinate  to  the  provisions 
of  the  Statute  of  Frauds,  29  Car.  II.  c.  3.  And  by 
the  17th  section  it  is  enacted,  that  no  contract  for  the 
sale  of  any  goods  (5),  wares  or  merchandizes,  for  the 
■price  of  10?.  sterling,  or  upwards,  shall  be  allowed  to  be 
good, — except  the  buyer  shall  accept  part  of  the  goods, 
and  actually  receive  the  same  (c) ;  or  unless  he  shall  give 
something  in  earnest  to  biud  the  bargain,  or  in  part  pay- 
ment {d);  or  unless  some  memorandum  or  note  in  writing, 
of  the  same  bargain,  be  made  and  signed  by  the  parties 
to  be  charged  with  such  contract,  or  their  agents  there- 
unto lawfully  authorized  (e).  In  addition  to  which  it  has 
been  further  provided  by  Lord  Tenterden's  Act  (9  Geo. 
IV.  c.  14,  s.  7),  that  the  said  enactments  shall  extend  to 
all  contracts  for  the  sale  of  goods  of  the  value  aforesaid, 

.    (ffi)  Waterhousei).  Skinner,  2  Bos.  Statute  of  Frauds,  the   following 

&  P.  447.  recent  cases  in  addition  to  those  al- 

(J)  See  Lee  v.  Griffin,  1  B.  &  S.  ready  cited  : — Richardson  v.  Dunn, 

(Q.  B.)  272.  2  Q.  B.  218  ;  Marshall  o.  Lynn,  6 

f    (o)  See  Bell  t).  Lament,  9  Mee.  &  Mee.  feW.  109  j  Thornton  ^.Charles, 

"W.  36 ;  Acraman  u.  Morrice,  8  C.  B.  9  Mee.  &  "W.  802;  Chapman  j).  Mor- 

449  i    Saunders  v.  Topp,  4  Bxch.  ton,  11  Mee.  &  W.  534  ;  Norman 

890;  Hunt  d.  Hecht,  8  Exch.  814;  v.   PhilUps,   14   Mee.   &   W.   277; 

Holmes  v.  Hoskins,  9  Exch.  753 ;  Pricker  v.  Tomlinson,  1  Man.  &  Gr. 

■Tomkinson  ».  Staight,  17  C.  B.  697 ;  772 ;    Archer  v.  Baynes,  5  Exch. 

Gardner  ».  Grout,  2  C.  B.  (N.  S.)  625 ;    Harman  v.  Eeeve,  18  C.  B. 

340 ;  Hart  d.  Bush,  1  E.  &  E.  494 ;  587 ;    Sari  v.  Bourdillon,  1  C.  B. 

Coombs  B.  The  Bristol  and  Exeter  (N.  S.)  188.    As  to  its  construction 

Railway  Company,  3  H.  &  N.  510  ;  in  reference  to  the  sale  of  scrip  or 

Castle  ».  Sworder,  5  H.  &  N.  281  ;  sha/res,  see  Humble  v.  Mitchell,  11 

Cusack  i>.  Robinson,  1  B.  &  S.  299.  Ad.  &  El.  205 ;  Tempest  v.  Kilner, 

id)    See  "Walker  u.  Nussey,   16  3  C.  B.  249 ;   Bowlby  v.  Bell,  ib. 

Mee.  &  W.  302.  284 ;  Watson  v.  Spratley,  10  Exch. 

(«)  The  agent  for  this  purpose  223.    As  to  iought  and  sold  notes, 

need  not  be  appointed  by  writing.  see  Sieveright  v.  Archibald,  20  L. 

(Chitty  on  Contr.  5th  ed.  p.  196.)  J.,  Q.  B.  529  ;  Parton  v.  Crofts,  16 

See  as  to  the  17th  section  of  the  C.  B.  11. 
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notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time ;  or  may  not,  at  the  time 
of  such  contract,  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery;  or  notwithstanding  that 
some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery  (_/"). 

If  the  vendor  of  goods  transmit  them  to  the  vendee, 
without  receiving  payment  of  the  price,  and  afterwards 
becomes  a,pprised  that  the  latter  is  insolvent,  the  law 
allows  him  the  privilege  of  stoppage  in  transitu  ;  that  is, 
it  entitles  him  while  the  goods  are  still  in  their  transit, 
and  not  yet  delivered  to  the  vendee,  to  reclaim  them,  and 
to  determine,  or  at  least  to  suspend  the  performance  of, 
the  contract  of  sale  (^).  Nor  will  this  right  be  afiected 
by  the  vendor's  having  consigned  the  goods  to  the  vendee 
under  a  bill  of  lading  (Ji) ;  but  if  the  latter  indorse  the 
bill  of  lading  to  a  third  party,  for  valuable  consideration, 
who  receives  it  without  notice  that  the  consignee  is  in- 
solvent and  the  consignor  unpaid,  such  party's  claim,  as 
assignee  of  the  property  under  the  bill  of  lading,  is 
paramount  to  the  consignor's  right  to  stop  in  transitu  (e). 

Though,  in  general,  it  is  only  from  the  owner  that  any 
property  in  goods  can  be  derived,  yet  (as  we  have 
already  had  occasion  to  remark)  they  may,  in  certain 

(/)  As  to  the  state  of  the  law  on  worth,  4  Man.  &  G.  1080 ;  WUms- 

this  subject,  before  the  passing  of  hurst  v.  Bowker  (in  error),  7  Man. 

Lord  Tenterden's  Act,  see  Garbut  v.  &  Gr.  882 ;  Valpy  ».  Gibson,  4  C.  B. 

"Watson,  5  Barn.  &  Aid.  613;  Grores  837  ;  Bird  v.  Brown,  4  Exch.  786  ; 

I).  Buck,  3  Mau.  &  Sel.  179.  Gumey  v.  Behrend,  3  EU.  &   Bl. 

(?)  See  Hodgson  ».  Loy,  7  T.  E.  622 ;   Heinekey  v.  Earle,  8  Ell.  & 

440;  Mills  i,.  Bull,  2  B.  &  P.  457;  Bl.  410. 

Litt  V.  Cowley,  7  Taunt.  169 ;  Euck  (A)  See  18  &  19  Vict.  c.  Ill,  s.  2 ; 

V.  Hatfield,  6  B.  &  Aid.  632  ;   Ed-  sup.  p.  49. 

wards  ».  Brewer,  2  Mee.  &  W.  379;  (i)  See  Lickbarrow  v.  Mason,  2 

Wentworth  «.  Outhwhaite,  10  Mee.  T.  R.  63 ;  6  T.  E.  131 ;  1  H.  Bl. 

&  W.  436 ;  Tanner  v.  Scovoll,  14  357 ;  Ee  Westziuthus,  5  B.  &  Ad. 

JMee.  &  W.  28  ;  Jackson  v.  Nicol,  5  817 ;   Jones  ii.  Jones,  8  Mee.  &  W. 

Bing.  N.  C.  508  ;  Dodson  y.  "Went-  431. 
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cases,  be  effectually  transferred  to  a  purchaser  by  one 
who  has  himself  no  title  (J),  [for  it  is  expedient  that  the 
buyer,  by  taking  proper  precautions,  may  at  all  events 
be  secure  of  his  purchase,  otherwise  all  commerce  be- 
tween man  and  man  would  soon  be  at  an  end.]  And 
hence  it  is  the  general  rule,  [that  all  sales  and  contracts 
of  any  thing  vendible  in  fairs  or  in  markets  overt  (that  is 
open)  shall  not  only  be  good  between  the  parties,  but 
also  be  binding  on  all  those  that  have  any  right  or 
property  therein.  And  for  this  purpose,  the  Mirrour 
informs  us,  were  tolls  established  in  markets,  viz.  to 
testify  the  making  of  contracts  (A).  For  every  private 
contract  was  discountenanced  by  law,  insomuch  that  our 
Saxon  ancestors  prohibited  the  sale  of  anything  above 
the  value  of  20d.,  unless  in  open  market,  and  directed 
every  bargain  and  sale  to  be  contracted  in  the  presence 
of  credible  witnesses  {I).  Market  overt,  in  the  country, 
is  only  held  on  the  special  days  provided  for  particular 
towns,  by  charter  or  prescription  ;  but  in  London  every 
day,  except  Sunday,  is  market  day  {m).  The  market 
place,  or  spot  of  ground  set  apart  by  custom  for  the  sale 
of  particular  goods,  is  also  in  the  country  the  only  market 
overt  (w) ;  but  in  the  city  of  London  every  shop  in  which 
goods  are  exposed  publicly  for  sale  is  market  overt, 
though  only  for  such  things  as  the  owner  professes  to 
trade  in  (o).] 

To  the  general  rule  as  to  the  binding  effect  of  a  sale 
ia  market  overt,  there  are,  however,  some  exceptions. 
For  [if  the  goods  be  crown  property,  such  sale  (though 

(_/)  Vide  sup.  p.  52.  Honed,  the  four  Simdays  in  harvest 

(A)  Cap.  6,  s.  8.  excepted.    But  by  13  &  14  Vict. 

(Z)    Wilkina's  Leg.  Anglo-Sax.  c.  23,  that  exception  is  repealed. 
LI.  Ethel.  10,  12,  LI.  Eadg.  80.  (ra)  Godb.  131. 

(ot)  Taylor «.  Chambers, Cro.Jac.  (o)  5  Rep.  83;  12  Mod.  521.    As 

68.    By  27  lien.  6,  c.  5,  all  fairs  to    the   markets    in    London,    see 

and  markets,  on  certain  principal  Pulling  on  the  Customs  of  London, 

feasts,  and  Sundays  and  Good  Fri-  p.  401. 
day,  shall  cease  as   therein   men- 
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[regular  in  all  other  respects)  will  in  no  case  bind  the 
crown ;  and  this  though  it  binds  infants,  femes  covert, 
idiots  or  lunatics,  and  men  beyond  seas,  or  in  prison.] 
Nor  is  the  owner  bound  [if  the  buyer  knoweth  the  pro- 
perty not  to  be  in  the  seller ;  or  if  there  be  any  other 
fraud  in  the  transaction,  as  if  he  knoweth  the  seller  to 
be  an  infant  or]  under  other  disability ;  or  [if  the  salfe 
be  not  originally  and  wholly  made  in  a  fair  or  marketj 
or  not  at  the  usual  hours  (p).]  Moreover,  [if  a  man 
buys  his  own  goods  in  a  fair  or  market,  a  contract  of 
sale  shall  not  bind  him,  (so  that  he  shall  be  compelled 
to  render  the  price,)  unless  the  property  had  been  pre- 
viously altered  by  a  former  sale  (q).  And  notwithstand- 
ing any  number  of  intervening  sales,  if  the  original 
vendor,  who  sold  without  having  the  property,  comes 
again  into  possession  of  the  goods,  the  original  owner 
may  take  them  when  found  in  his  hands  who  was  guilty 
of  the  first  breach  of  justice  (r).  By  which  wise  regu- 
lations, the  law  has  secured  the  right  of  the  proprietor 
in  personal  chattels  from  being  divested :  so  far  as  was 
consistent  with  that  other  necessary  policy,  that  bond 
fide  purchasers  in  a  fa^r,  open  and  regular  manner  should 
not  be  afterwards  put  to  difficulties  by  reason  of  the 
previous  knavery  of  the  seller.] 

A  hona  fide  purchase  in  market  overt  will,  there- 
fore, as  the  general  rule,  vest  in  the  buyer  the  property 
in  what  he  has  so  bought,  even  though  it  was  stolen 
from  the  owner,  unless  indeed  such  owner  shall  prose- 
cute the  thief  to  conviction  and  obtain  an  order  of  resti- 
tution («),  to  which  he  will  be  entitled  notwithstanding 
an  intervening  sale  in  market  overt  {€).     But  if  my 

(^)  2  Inst.  713,  714.  the  thief  (vide  post,  vol.  rv.  p.  529.) 

(<?)  Perk.  s.  93.  (i)  2  Inst.  714;    1  Hale,  P.  C. 

(r)  2  Inst.  713.  543 ;  Horwood  v.  Smith,  2  T.  R. 

(s)  In  such  case,  by  30  &  31  Vict.  750 ;  Feathel-stonhaugh  v.  John.ston, 

c.  35,  s.  9,  compensation  to  the  in-  8  Taunt.  239;  Scattergood  v.  Syl- 

nocent  buyer  may  be  directed  by  the  vester,  15  Q.  B.  506.    If  the  taking 

court  out  of  any  monies  taken  on  be  not  felonious,  but  the  goods  be 
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goods  are  stolen  stolen  or  wrongfully  taken  from  me 
[and  sold  out  of  market  overt,  my  property  is  not  altered, 
and  I  may  take  them  wherever  I  find  them  (m).  j  And 
in  aid  of  this  right,  it  has  been  enacted  by  the  Pawn- 
brokers Act,  39  &40  Geo.  III.  c.  99— a  statute  amended 
as  to  certain  of  its  provisions  by  9  &  10  Vict.  c.  98^ 
19  &  20  Vict.  c.  27,  22  &  23  Vict.  c.  14,  and  23  Vict. 
c.  21, — that  a  person  suspecting  his  goods  to  have  been 
unlawfully  pawned,  and  satisfying  a  justice  of  the  peace 
that  there  is  probable  ground  for  that  suspicion,  may 
obtain  a  warrant  for  searching  the  house  of  the  person 
supposed  to  have  taken  them  in  pawn ;  and  if  on  such 
search  the  goods  shall  be  found,  and  the  property  of 
the  claimant  proved,  he  shall  be  entitled  to  have  them 
restored  (w). 

There  are  some  species  of  personal  property,  more- 
over, with  regard  to  the  transfer  of  which  by  sale  special 
regulations  have  been  made  by  the  legislature*  Thus, 
with  regard  to  horses  (w),  a  purchaser  gains  no  property 
in  one  which  has  been  stolen,  unless  he  not  only  buys  it 
in  a  fair  or  market  overt,  but  also  according  to  the  direc- 
tions of  the  statutes  2  P.  &  M.  c.  7,  and  31  Eliz.  c.  12. 
[And  by  these  it  is  enacted,  that  the  horses  shall  be 
openly  exposed  in  the  time  of  such  fair  or  market  for 
one  whole  hour  together,  between  ten  in  the  morning 
and  sunset,  in  the  public  place  used  for  such  sales,  and 
not  in  any  private  yard  or  stable ;  and  shall  afterwards 
be  brought  by  both  the  vendor  and  vendee  to  the  book- 
obtained,  &c.,  by  means  of  conduct  («)  See  Peer  v.  Humphrey,  2  Ad. 
amounting  to  a  misdemecmor  under  &  El.  495 ;  White  v.  Spettigue,  13 
the  Larceny  Act,  1861,  the  same  Mee.  &  W.  603. 
doctrine  now  prevails  ly  statute.  (v)  There  is  also  an  express  pro- 
(24  &  25  Vict.  c.  96,  s.  100.)  So  vision  in  1  Jac.  1,  c.  21,  that  the 
far  as  regards  theft,  a  previous  Sale  of  any  goods  wrongfully  taken 
enactment  on  this  subject  (7  &  8  to  any  pawnbroker  in  London,  or 
Geo.  4,  c.  29,  s.  67,  repealed  by  within  two  miles  thereof,  shall  not 
24  &  25  Vict.  c.  95),  appears  to  alter  the  property. 
have  been  declaratory  only  of  the  (m)  2  Inst.  713. 
common  law. 
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[keeper  of  such  fair  or  market :  who  shall  enter  down 
the  price,  colour,  and  marks  of  such  horse,  with  the 
name,  additions  and  abode  of  such  vendee  and  vendor, 
the  latter  being  properly  attested.  And  that  even  such 
sale  shall  not  take  away  the  property  of  the  owner,  if 
within  six  months  after  the  horse  is  stolen  he  put  in  his 
claim  before  some  magistrate  where  the  horse  shall  be 
found :  and  within  forty  days  more  prove  such  his  pro- 
perty, by  the  oath  of  two  witnesses,  and  tender  to  the 
person  in  possession  such  price  as  he  bona  fide  paid  for 
the  horse  in  market  overt.  And  in  case  any  of  the 
points  before  mentioned  be  not  observed,  such  sale  is  to 
be  utterly  void,  and  the  owner  shall  not  lose  his  pro- 
perty ;  and  at  any  distance  of  time  may  seize  or  bring 
an  action  for  his  horse,  wherever  he  happens  to  find 
him(x).]  So  also,  in  order  to  prevent  an  inexpedient 
traffic  in  shares  and  stock  o?  joint  stock  banking  com- 
panies of  which  the  sellers  are  not  possessed,  or  over 
which  they  have  no  control,  it  has  recently  been  enacted 
by  30  &  31  Vict.  c.  29,  that  all  contracts,  agreements  and 
tokens  for  the  sale  or  transfer  of  such  shares  or  stock 
shall  be  null  and  void,  unless  the  same  shall  set  forth  and 
designate  in  writing  the  numbers  of  such  shares,  stock, 
or  interest,  as  the  same  are  distinguished  on  the  register 
or  books  of  the  company. 

With  respect  to  warranty  of  title  on  the  part  of  the 
vendor,  it  is  to  be  remarked  that  if  a  person  sell  goods 
and  chattels  as  his  own,  and  the  price  be  paid,  and  the 
title  prove  deficient,  he  may  be  compelled  to  refund  the 
money  tp  the  purchaser,  on  the  ground  of  failure  in  the 
consideration  on  which  it  was  paid  {y).    [But  with  regard 

(as)  As  to  the  sale  of  stolen  horses,  (y)  See  Crosse  ».  Gardner,  Carth. 
see  2  Chit.  Com.  L.  151 ;  Com.  Dig.  90 ;  Medina  ».  Stoughton,  Salk.  210; 
Market  (E);  Gibbs'  case,  Owen,  27;  Ld.  Eaym.  593;  per  BuUer,  3  T.  R. 
1  Leon;  158;  Wikes  v.  Morefoots,  57;  Fumis  v.  Leicester,  Cro.  Jac. 
Cro.  Eliz.  86;  Joseph  v.  Adkins,  2  474;  1  Roll.  Ab.  90;  Sims  v.  Mar- 
Stark.  76;  Lee  v.  Bayes,  18  C.  B.  ryat,  17  Q.  B.  281;  Bandy  v.  Cart. 
599-  Wright,  8  Exch.  918;  Hall  i:  Con- 
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[to  the  soundness  of  the  wares  purchased,  the  vendor  is 
not  bound  to  answer,  unless  he  expressly  warrants  them 
to  be  sound  (2:) ;  or  unless  he  knew  them  to  be  otherwise, 
and  hath  used  any  art  to  disguise  them  (a).  J  For  in  this 
matter,  the  maxim  of  our  law  is  caveat  emptor  (h) ;  and 
the  application  of  this  maxim  is  not  affected  by  the  cir- 
cumstance that  the  price  was  such  as  is  usually  given  for 
a  sound  conomodity  (e).  Yet  upon  a  contract  for  the 
purchase  of  goods  of  any  particular  denomination,  where 
the  purchaser  has  no  opportunity  of  inspecting  them 
before  they  are  delivered,  there  is  an  implied  warranty, 
on  the  part  of  the  seller,  that  they  shall  be  of  a  quality 
saleable  in  the  market  under  the  denomination  in  ques- 
tion (^d) ;  and,  whether  there  is  an  opportunity  of  inspec* 
tion  by  the  buyer  or  not,  the  seller  of  an  ordinary 
commodity  manufactured  in  the  particular  instance  by 
himself,  and  bought  for  a  known  and  ordinary  purpose, 
impliedly  warrants  (as  it  should  seem)  that  it  has  no 
latent  defect  to  make  it  unfit  for  that  purpose  (e).    As  to 

der,  2  C.  B.  (JS.  S.)  40.     See  also  of  a  portion  of  the  price,  according 

3  Bl.   Com.   166  ;    2   Kent,   Com.  to  the  gravity  of  the  defect  he  dis- 

374.  covered.    Lord  Mackenzie,  in  his 

(«)  See  F.  K  B.  94  j  Chandeler  Studies  of  Eoman  Law,  p.  208,  cites 

v.  Lopns,  Cro.  Jac.  4;  Parkinson  v.  on  this  subject  Maynz  Elements  du 

Lee,  2  East,  314 ;  La  Neuville  v.  Droit  Eomain,  s.  296. 
Nourse,  3 .  Camp.  351 ;  Ormrod  0.  (0)  La   Neuville    v.   Nourse,    3 

Huth,  14  Mee.  &  "W.  664;  OUivant  Camp.  351. 

■u.  Bayley,  5  Q.  B.  288;  Camac  u.  (d)  See  Brown  v.  Edgington,  2 

Warriner,  1  C.  B.  356;  Bumby  v.  Man.  h  Gr.  279 ;  Young  v.  Cole,  4 

BoUett,  16  Mee.  &  W.  644;  HaU  v.  Scott,  489  i  Wider  v.  Schilizzi,  17 

Conder,  ubi  sup.  C.  B.  619;  Gompertz  v.  Bartlett,  2 

(a)  2  EoU.  Kep.  5.  Ell.  &  Bl.  849. 

(V)   It    may    be    worth  remark  (e)  See  Jones  v.  Bright,  5  Bing. 

here,  that  the  rules  of    the  civil  633 ;  Chanter  v.  Hopkins,  4  Mee.  & 

law  for  the  protection  of  the  buyer  W.  399;  Shepherd  v.  Pybus,  2  Man. 

were  more  stringent  than  our  own.  &  Gr.  868 ;   Parson  v.   Sexton,  4 

Eor    the    purchaser    was    entitled  C.  B.  899;  .Prideaux  v.  Bunnett,  1 

within  a   certain    period,    by    the  C.  B.  (N.  S.)  613;  Hall  v.  Conder, 

actions  known  as  redMbitoria  and  ubi  sup.;  Horsfall  u.  Thomas,  1  Hurl, 

quanti  minoris,  to  rescind  the  con-  &  Colt.  90. 
tract  altogether,  or  obtain  the  return 
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an  express  warranty,  it  is  to  be  observed,  that  it  may 
relate  not  only  to  the  title  to  or  soundness  of  the 
article,  but  to  its  quality  in  any  respect;  and  further, 
that  the  use  of  the  word  warrant  is  not  in  any  case 
essential,  for  a  mere  representation  may  amount  to  a 
warranty  (/).  And  it  will  be  a  question  for  a  jury 
whether,  under  the  circumstances,  it  was  so  understood 
by  the  parties ;  or  whether,  on  the  other  hand,  it  was  a 
mere  commendation  by -the  seller  of  his  own  wares  (^.) 

In  mercantile  transactions,  the  sale  of  goods  is  fre- 
quently effected  by  factors  or  by  brokers, —  both  being 
agents  remunerated  by  a  commission,  though  otherwise 
differing  considerably  in  their  capacities.  For  factors 
fire  entrusted  with  the  possession  of  the  goods,  and  autho- 
rized to  sell  them  in  their  own  names,  as  the  apparent 
owners;  while  brokers  have  no  possession  or  apparent 
ownership,  and  act  avowedly  as  agents  between  two  con- 
tracting parties  (Ji) ;— and  these  last  are  by  6  Anne,  c.  16, 
required  in  the  city  of  London  to  be  licensed  by  the 
mayor  and  aldermen,  before  they  can  lawfully  carry  on 
business  (J).  Neither  one  nor  the-  other  description  of 
agents  are,  generally  speaking,  answerable  for  the  due 
payment  of  the  price  by  the  party  to  whom  they  sell. 
But  a  factor  sometimes  makes  sales  on  what  is  called  a 

(/)  We  may  take  occasion  here  transactions  effected  by  factors  and 

to  notice  a,  recent  Act  passed  in  brokers,  see  Baring  ti.  Corrie,  2  Bam. 

reference  to  the  sale  of  land  by  &  Aid.  137;  Pott  d.  Turner,  6  Bing. 

n,  viz.,  the  30  &  31  Vict.  u.  702 ;  Boorman  v.  Brown,  8  Q.  B. 


48,  by  which  the  rnles  of  the  courts  511  j  Smart  v.  Sandars,  3  C.  B.  380; 

of  law  and  of  equity,  with  regard  to  5  C.  B.  895;  Fish  v.  Kempton,  7 

the  employment  of  a  ^Mj^er  (which,  C.  B.  687;    Parton  v.  Crofts,  16 

prior  to  that  statute,  were  at  vari-  C.  B.   (ST.  S.)  11;    Borrowman  v. 

fence),  are  assimilated.  Eossel,  ib.  58. 

(g)  See  Vernon  v.  Keyes,  12  East,  (i)  See  ^Iso  3  Edw.  1,  st.  5;  8  & 

632;  i  Taunt.  488;  Budd  ji.  Fair-  9  "Will.  3,  c.  32;  57  Geo.  3,  c.  Ix., 

maner,  8  Bing.  52 ;  Power  v.  Bar-  and  the  following  cases,  Janseu  v. 

ham,  4  Ad.  &  El.  473 ;  Freeman  v.  Green,  4    Burr.   2103  ;     Clark    v. 

Baker,  6  Ad.  &  El.  797;  Hopkins  Powell,  4  B.  &  Ad.  846;  Milford  v. 

V.  Tanqueray,  15  C.  B.  130.  Hughes,  16  Mee.  &  W.  174. 

(7t)  As  to  the  law  in  regard  to 
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del  credere  commission;  in  which  case  lie  does  under- 
take to  be  responsible  for  the  payments;  and  receives  on 
that  ground  a  higher  rate  of  remuneration  from  his  em- 
ployer (J). 

At  common  law,  if  such  factor  or  broker,  or  any  agent 
entrusted  with  goods,  disposed  of  them  to  a  stranger  in 
a  way  not  warranted  by  the  nature  of  his  authority, — 
as  even  if  he  pledged  them  when  authorized  only  to 
sell  {k), — the  title  so  derived  from  him  would  be  in- 
effectual against  the  employer.  But  for  the  protection 
of  strangers  who  deal  with  persons  entrusted  with  the 
possession  of  goods,  or  the  written  indicia  of  property 
in  them,  and  the  extent  of  whose  authority  they  have  no 
means  of  ascertaining,  several  provisions  are  contained 
in  4  Geo.  IV.  c.  83 ;  6  Geo.  IV.  c.  94 ;  and  5  &  6  Vict, 
c.  39  (/).  The  most  material  of  these  are,  that  any 
person  entrusted,  for  the  purpose  of  consignment  or  sale, 
with  any  goods,  and  who  shall  have  shipped  them  in  his 
own  name — and  any  person  in  whose  name  goods  shall  be 
shipped  by  any  other  person  — shall  be  deemed  the  true 
owner,  so  far  as  the  consignee's  security  for  his  advances 
thereon  is  concerned,  provided  such  consignee  had  no 
notice,  at  the  time  of  the  advances,  that  the  ostensible 
shipper  was  not  the  actual  owner.  Also,  that  any  person 
entrusted  vsdth  and  in  possession  of  any  bill  of  lading, 
India  warrant,  dock  warrant,  warehouse-keeper's  certifi^ 

0')  See  Grove  v.  Dubois,  1  T.  R  v.  Kymer,  3  B.  &  Adol.  320;  Eo- 

112 ;  Couturier  i.  Hastie,  8  Exch.  bertson  u.  Kensington,  5  M.  &  Ry. 

40,  56;  9  Exch.  102;  25  L.  J.,  Dom.  381;  Hatfield  v.  PhilUps,  12  CI.  & 

Proc.  253 ;  Catterall  v.  Hindle,  Law  Finn.  343  ;    Learoyd  v.  Eobinson, 

Kep.,  1  C.  P.  186.  12  Mee.  &  W.  745;  Van  Casteel  v. 

(Ji)  See  Paterson  i;.  Tash,  2  Str.  Booker,  2  Exch.  691;  Lamb  v.  At- 

1178  ;  Daubigny  u.  Duval,  5  T.  E.  tenborough,  1  B.  &  S.  (Q.  B.)  831; 

604;  Martinis.  Coles,  1  Man.  &  Sel.  Sheppard  v.  The  tlnion  Bank  of 

146.  London,  7  H.  &  N.  661 ;  Heyman  v. 

(I)  The  following  are  useful  de-  Flewker,   13  C.  B.  (N.  S.)   519 ; 

cisions  on  the  Factors' Acts:  Fletcher  Baines  v.  Swainson,  4  B.  &  Smith, 

V.  Heath,  7  B.  &  C.  517;  Evans  v.  270 ;   Jewan  v.  Whitworth,    Law 

Trueman,  2  B.  &  Adol.  886;  Taylor  Eep.,  2  Eq.  Ca.  692. 
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cate,  wharfinger's  certificate,  or  warrant  or  order  for  the 
delivery  of  goods,  shall  be  deemed  the  true  owner  of  the 
goods  mentioned  in  the  docimient,  so  as  to  give  validity 
to  any  contract  for  the  sale  of  the  goods  ;  provided  the 
purchaser  had  no  notice  that  the  seller  was  not  the  true 
owners  Moreover,  that  where  an  agent  is  entrusted  with 
or  is  consignee  of  goods,  any  person,  though  aware  of 
his  being  an  agent  only,  may  contract  with  him  for  the 
purchase  of  such  goods,  and  pay  him  for  the  same  ;  and 
such  contract  and  payment  will  be  binding  on  the  owner, 
provided  they  be  made  in  the  usual  course  of  business, 
and  the  purchaser  had  no  notice  at  the  time  that  the 
agent  so  contracting  was  not  authorized  to  sell  the  goods 
or  receive  the  money.  And,  lastly,  that  any  agent  en- 
trusted with  the  possession  of  goods,  or  of  such  docu- 
ments of  title  as  aforesaid,  or  any  other  document  used 
in  the  ordinary  course  of  business  as  proof  of  the  posses- 
sion or  control  of  goods,  is  to  be  deemed  the  owner  of 
the  goods  and  documents,  so  far  as  to  give  validity  to 
any  contract  bond  fide  made  with  him  for  pledge  of  the 
goods  or  documents  by  way  of  security  for  advances; 
and  this  even  though  the  pledgee  have  notice  that  the 
person  with  whom  he  contracts  is  only  an  agent,  provided 
only  he  has  no  notice  that  such  agent  is  without  authority 
to  make  the  contract,  or  is  acting  mala  fide  as  against 
the  owner  of  the  goods. 

II.    The  contract  of  bailment. 

Bailment,  from  the  French  bailler,  to  deliver,  is  a  de- 
livery of  goods  for  some  purpose,  upon  a  contract,  express 
or  implied,  that,  after  the  purpose  has  been  fulfilled,  they 
shall  be  re-delivered  to  the  bailor,  or  otherwise  dealt 
with  according  to  his  directions,  or  (as  the  case  may  be) 
kept  till  he  reclaims  them  (m).  Thus  [if  cloth  be  de- 
Cm)  Blackstone  (vol.  ii.  p.  451)  "  expressed  or  implied,  that  the  trust 
defines  hailment  as  "  a  delivery  of  "  shall  be  faithfully  executed  on  the 
"goods  in  trust,  upon  a  contract,      "  part  of  the  bailee."    But  this  does 
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[livered,  or,  in  our  own  legal  language,  hailed  to  a  tailor,  to 
make  a  suit  of  clothes,  he  has  it  upon  an  implied  contract 
to  render  it  again  when  made.  If  money  or  goods  be 
deliYcred  to  a  common  carrier,  to  convey  from  Oxford  to 
London,  he  is  under  a  contract  in  law  to  carry  them  to 
the  person  appointed  (o).  If  a  horse  or  other  goods  be 
delivered  to  an  innkeeper,  or  his  servants,  he  is  bound  to 
keep  them  ^afely,  and  restore  them  when  his  guest  leaves 
the  house  (  p).  If  a  man  take  in  a  horse  or  other  cattle 
to  graze  and  depasture  in  his  grounds,  which  the  law 
calls  agistment,  he  takes  them  upon  an  implied  contract 
to  return  them,  on  demand,  to  the  owner  (g-).]  If  a 
debtor  bail  or  pawn  his  goods  to  his  creditor,  the  pawnee 
has  them  on  the  condition  of  restoring  them  on  the  debt 
being  discharged  (r).  [If  a  pawnbroker  receive  plate 
or  jewels  as  a  pledge  or  security  for  the  repayment  of 
money  lent  thereon  at  a  day  certain,  he  has  them  upon 
a  contract  or  condition  to  restore  them  if  the  pledger 
performs  his  part  by  redeeming  them  in  due  time  («) ;] 
or  even  if  he  is  ready  to  redeem  them  while  the  article 
still  remains  ia  the  hands  of  the  pawnbroker  unsold  (t) : 
and  for  the  due  execution  of  this  contract  by  the  pawn- 
broker, many  useful  regulations  are  made  by  statute 
39  &  40  Geo.  III.  c.  99,  and  the  Acts  by  which  certain 
of  its  provisions  are  amended  (m).  Again  ;  [if  a  friend 
deliver  anything  to  his  friend  to  keep  for  him,  the  re- 
ceiver is  bound  to  restore  it  on  demand.]     If  a  chattel 

not  point  to  the  duty  of  re-delivery  271;  Corbett  v.  Packington,  6  Bam. 

or  delivery  over  according  to  the  di-  &  Cress.  268. 

lections  of  the  bailor,  which  seems  {r)   Jones    on   Baihn.   pp.   36, 

to  be  usually  involved  in  the  idea  of  118. 

a  bailment.    (See  Jones  on  Baihn.  («)  EatclifE  v.  Davies,  Oo.  Jac. 

1  ;  Story  on  Bailm.  2.)  245. 

(o)  Lane  v.  Cotton,  12  Mod.  482 ;  (i)  Walter  v.  Smith,  5  Bam.  & 

see  Black  v.  Baxeudale,  1  Exch.  Aid.  439. 

410.  (u)  These  are,  9  &  10  Vict.  c.  98; 

(p)  Cross  V.  Andrews,  Cro.  EUz.  19  Sc  20  Vict.  c.  27  ;  22  &  23  Vict. 

622.    Vide  post,  p.  85.  c.  14,  and  23  Vict.  c.  21. 

{q)  Chapman  f .  Allen,  Cro.  Car. 

VOL.  II.  ^ 
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be  lent,  the  borrower  is  bound  to  return  it  when  the 
period  of  the  loan  is  expired.  If  a  chattel  be  let  out  on 
hire  for  a  stipulated  time,  or  for  a  particular  service,  the 
hirer  is  under  obligation  to  restore  it  when  the  time  is  run 
out,  or  the  service  performed.  And  so  in  other  instances 
of  bailment  {x). 

There  is  a  difference  as  to  the  degree  of  responsi- 
bility to  which  bailees  under  different  circumstances 
are  subject.  On  this  matter  the  early  authorities  were 
in  some  measure  at  variance;  but  it  is  now  distinctly 
held  to  depend  upon  the  general  rules  which  follow ; — 
first,  that  upon  a  bailment  for  the  mutual  benefit  of 
bailor  and  bailee,  the  latter  is  liable  for  negligence, 
viz.  for  the  omission  of  that  degree  of  care  which  a 
man  of  coromon  prudence  takes  of  his  own  concerns ; 
secondly,  that  upon  a  bailment  from  which  the  bailee 
derives  no  benefit,  nothing  short  of  gross  negligence 
will  make  him  responsible  ;  thirdly,  that  upon  a  bailment 
for  his  own  exclusive  benefit,  the  bailee  will,  on  the 
other  hand,  be  chargeable  even  for  slight  negligence; 
and  lastly,  that  he  is  liable,  in  none  of  these  cases,  for  a 
robbery  or  other  casualty  in  no  degree  attributable  to 
his  own  fkult  {y).     These  rules,  however,  are  subject  to 

{x)  lu  the  present  work  the  ex-  ample,  comprises  under  the  same 

ample  of  Blackstone  (vol.  ii.  p.  453)  general  head,  the  very  dissimilar 

1b  followed,  in  declining  any  attempt  cases  of  taking  a  diattel  on  hire, 

to  distinguish  into  classes  the  difEe-  taking  it  to  perform  work  upon  it, 

rent  bailments.     It  has  been  done  and  taking  it  to  convey  as  a  carrier, 

with  great  precision  by  Sir  W.  Jones,  (jr)  See  Cogga  »,  Bernard,  14. 

in  his  celebrated  work  on  that  sub-  Eaym.  909  j   Kettle   v.   Bromsell, 

Ject,  where  he  recognizes  fLre  sorts,  TViUes,  121 ;  Shiells  v.  Bladibnrne, 

■m.1,  Depositvm;  2,Mcmdatvm;  H.  Bl.  162 j  Deans, Keate, 3 Camp. 

S,  Connmodatv/nL ;  4,  Pigtiori  ac-  4;  Dartnall  v.  Howard,  4  Bam.  & 


6,  Loeatwm.     But  this  Cress.  345  j  Doorman  «.  Jenkin?, 

division  (taken  from  the  phraseology  2Ad.  &E1.  256;  Cairns »),  Robins, 

of  the  Roman  law)  does  not  entirely  8  Mee.  &  W.  258)  WUson  v.  Brett, 

accranmodate  itself  to  the  distinc-  11  Mee.  &  W.  113 ;  Syred  v.  Gn- 

tions  which  practically  exist  among  ruthera,  1  E.  &  E.  469.    That  want 

us  with  respect  to  bailments  in  the  of  care  which  we  have  described  in 

business  of  life.    Zooatvm,  for  ex-  the  text  simply  as  negUgence,  which 


CHAP,  v.  — OF  TITLE  BY  CONTRACT.  83 

exception  in  the  case  of  some  particular  kinds  of  bailees', 
(as  we  shall  have  occasion  presently  to  explain);  and 
they  are  in  every  case  liable  to  be  controlled  by  the 
express  contract  of  the  parties. 

It  is,  moreover,  a  doctrine  universally  applicable  to 
bailment,  that  [there  is  a  special  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with 
the  possession  («).  It  is  not  an  absolute  property,  be- 
cause of  his  contract  for  restitution;  the  bailor  having 
still  left  him  the  right  to  a  chose  in  action,  grounded 
upon  such  contract  (a).  And  on  account  of  this  qualified 
property  of  the  bailee,  he  may,  as  well  as  the  bailor, 
maintain  an  action  against  such  as  injure  or  take  away 
the  chattels.  The  tailor,  the  carrier,  the  innkeeper,  the 
agisting  farmer,  the  pawnbroker,]  the  borrower,  the 
hirer,  or  any  other  bailee,  may  respectively  [vindicate,  in 
their  own  right,  this  their  possessory  interest,  against 
any  stranger  or  third  person  (6).  j  For  the  bailee  being 
responsible  to  the  bailor,  if  the  goods  be  lost  or  damaged 
by  negligence  or  if  he  do  not  deliver  them  up  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have 
a  right  of  action  against  all  other  persons  who  may  injure 
them  or  take  them  away;  so  that  he  may  always  be 
ready  to  answer  the  call  of  the  bailor. 

Bailees  have  also,  in  certain  instances,  that  right  which 
is  technically  called  a  lien,  in  respect  of  the  goods  com- 

is  conceived  to  be  the  term  most  "  is  the  omission  of  that  diligence 

usually  applied  to  it,  is  called  by  Sir  "which     very     circuiJispect     and 

W.  Jones  ordinary  neglect;  and  he  "  thoughtful  persons  use  in  secur- 

defines  the  dififereut  degrees  of  neg-  "  ing  their  own  goods  and  chattels." 

ligence  thus:  "  OrdAnwry  neglect  is  — Jones  on  BaUm.  118, 119. 

"  the  omission  of  that  care  which  /-^-v  yj^e  g^p  -n  lo 

"  every  man  of  common  prudence, 

«  and  capable  of  governing  a  family,  W  ^=  *°  *^«  "^^  <»*  *^«'  pawnee's 

«  takes  of  his  own  concerns  ;  ^m«  re-pledging  the  bailment  to  a  third 

"  neglect  is  the  want  of  that  care,  P"*^'  ^««  "°°^1"1  "■   S"<:k"^S.  ^ 

"  which  every  man  of  common  sense,  ^^^  ^P"  Q-  ^-  ^^^'  ^^^• 

"  how  inattentive  soever,  takes  of  (J)  Heydoa  and  Smith's  case,  13 

"  ids  own  properly ;  slight  neglect  Eep.  69. 

g2 
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mitted  to  their  charge.  A  lien  is  the  right  of  retaining 
the  possession  of  a  chattel  from  the  owner,  until  a  certain 
claim  upon  it  be  satisfied ;  and  the  rule  of  law  is,  that 
every  person  to  whom  a  chattel  has  been  delivered  for 
the  purpose  of  bestowing  his  labour  upon  it,  has  a  lien 
thereon;  and  may  withhold  it  from  the  owner  (in  the 
absence  at  least  of  any  special  agreement  to  the  contrary) 
until  the  price  of  that  labour  is  paid.  Thus,  in  the  first 
of  the  examples  above  given,  the  tailor  is  not  bound  to 
deliver  up  the  clothes  which  he  has  made,  except  upon 
receiving  the  price  which  is  justly  due  for  the  making  (c). 
Besides  this  species,  which  is  called  a  particular  lien, 
there  is  also  a  general  lien ;  which  is  the  right  of  the 
bailee  to  detain  the  chattel  until  payment  be  made,  not 
only  in  respect  of  that  particular  article,  but  of  any 
balance  that  may  be  due,  on  a  general  account  between 
the  bailor  and  himself,  in  the  same  line  of  business. 
These  general  liens,  indeed,  being  against  the  ordinary 
rule  of  law,  depend  entirely  upon  contract,  either  ex- 
press, or  implied  from  the  usage  of  the  particular  trade 
or  business  or  from  the  previous  course  of  dealing  be- 
tween the  parties  (tf).  But  such  usage  has  been  fully 
established  in  the  case  of  attorneys,  bankers,  factors, 
and  warehousemen;  all  of  whom  (as  also  some  others 
not  here  enumerated)  have  consequently  a  lien  for  the 
amount  of  the  general  balance  due  to  them  from  their 
customers  (e),     And  by  6  Geo.  IV.  c.  94,  the  consignees 

(c)  Chapman  o.  Allen,  Cro.  Car.  1  E.  &  B.  353 ;  Weeks  ».  Goode,  6 

272.  C.  B.  (N.  S.)  367. 

-  ((i)  As  to  the  subject  of  lien  gene-  (e)  See   Hollis    v.    Claridge,   4 

rally,  the  following  cases  may  be  Taunt.  807  j    Cumpston  «.  Haigh, 

advantageously  consulted :  Green  «.  2  Bing.  N.  C.   449;  LeucHiart  v. 

Tanner,  4  Burr.  2222;  R.d.  Sankey,  Cooper,  1  Scott,  481;    Brandao  v. 

6  Ad.  &  El.  423;  Beeves  v.  Capper,  Bamett,  3  C.  B.  519 ;   Jackson  v. 

6  Bing.  N.   C.   136;    Ferguson  v.  Cummins,  5  Mee.  ScW.  342;  Stead- 

Korman,  ibid.  76;  Pinnock  v.  Har-  man  v.  Hockley,  15  Mee.  &  W.  553; 

rison,  3  Mee.  &  W.  532;  Legg  v.  Miller  s.Atlee,  3  Exch.  799;  Turner 

Evans,  6  Mee.  &  W.  36;  British  u.Deane,  ibid.  836;  Turrill «.  Crau- 

Empire  ShippingCompany  s.Soaijies,  ley,  13  Q.  B.  197;  In  re  Broomhead, 
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of  goods  have  a  lien  thereon  for  any  advances  made 
to  or  for  the  use  of  the  persons  in  whose  names  the 
same  shall  have  been  shipped,  whether  the  latter  be  the 
true  owners  of  the  goods  or  not;  provided  the  consignees 
had  no  notice  when  the  advance  was  made,  that  they 
were  not  the  true  owners  (/). 

Before  we  quit  the  subject  of  bailment,  we  must  advert; 
to  two  kinds  of  bailees,  distinguished  from  others,  as 
subject,  by  the  custom  of  the  realm,  to  a  higher  degree 
of  responsibility  than  that  which  attaches  to  bailees  in 
general,  according  to  the  rule  before  laid  down.  And 
first,  a  common  innkeeper — which  includes  the  keeper  of 
every  tavern  or  coffeehouse  in  which  lodging  is  provided 
— is  held  responsible  by  the  common  law  for  the  goods 
and  chattels  brought  by  any  traveller  to  his  inn  (^),  in 
the  capacity  of  guest  there,  in  every  case  where  they  are 
lost,  damaged,  stolen  or  taken  by  robbery :  with  the  ex- 
ception only  of  certain  instances  in  which  it  would  be 
obviously  unjust  to  apply  that  general  rule ;  as  where 
they  are  stolen  from  the  traveller's  own  person,  or  by  his 
own  servant  or  companion,  or  from  a  room  which  he 
occupied  otherwise  than  as  a  mere  guest  {h);  or  where 
they  are  lost  entirely  through  his  own  gross  negligence  (i) ; 
— the  object  of  the  rule  being  to  protect  travellers  from 
the  danger  of  loss  to  which  they  would  otherwise  be 
subject,  in  committing  their  goods  to  the  charge  of  a 
person  with  whom  they  have  had  no  previous  dealing, 
and  with  whose   character  they  are  presumably  unac-, 

6  D.  &  L.  52;  Robinson  v.  Eutter,  ing-house  keeper;"  and  Holder  v. 

i  EU.  &  Bl.  954;  Snead  cWatkins,  Soulby,  8  C.  B.  (N.  S.)  254,  as  to 

1  C.  B.  (N.  S.)  267  ;  Brunsdon  v,  a  "  lodging-house  keeper." 
Allard,  2  Ell.  &  Ell.  19.  (A)  See  Burgess  v.  Clements,  i  M. 

(/)  This  is  one  of  the  "  Factors'  &  S.  306  ;  Eichmond  v.  Smith,  8 

Acts"— as  to  which,  vide  sup.  p.  79.  Bam.  &  Cress.  11. 

(g}  Thompson  ».  Lacy,  3  B.  &  (i)  See  Calye's  case,  8  Eep.  32 ; 

Aid.  283 ;  Jones  «.  Osbom,  2  Chit.  Bennett  v.  Mellor,  5  T.  E.  273  ; 

Eep.  484  ;  Doe  v.  Laming,  4  Camp.  Dawaon  i>.  Chamney,  5  Q.  B.  164 ; 

77.     But  see  Dansey  v.  Eichardson,  Armistead  v.  "Wilde,  17  Q.  B.  261 ; 

3  Ell.  &  Bl.  144,  as  to  a  "  board-  Morgan  «.  Eavey,  6  H  &  N.  265. 
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qtiain-fced.  However  by  a  recent  Act,  26  &  27  Vict.  c. 
41,  this  rule  of  the  common  law  is  made  subject  to  the 
following  qualifications,  viz.,  that  no  innkeeper  shall  be 
liable  to  make  good  to  a  guest  any  loss  or  injury  to 
goods  or  property  brought  to  his  inn  (not  being  a  horse 
or  other  live  animal  or  any  gear  appertaining  thereto  or 
a^y  carriage),  to  a  greater  amount  than  30/.,  except  the 
goods  be  stolen,  lost  or  injured  through  the  wilful  act, 
default  or  neglect  of  himself  or  his  servant,  or  they  have 
been  deposited  expressly  for  safe  custody  with  such  inn- 
keeper (A).  Another  peculiarity,  attached  by  the  policy 
of  the  law  to  innkeepers,  is,  that  they  have  no  option 
as  to  the  customer  with  whom  they  will  deal,  but  are 
legally  bound  to  receive  and  entertain  every  traveller 
who  presents  himself  for  that  purpose,  and  is  ready  to 
pay  his  expenses;  provided  there  be  sufficient  room  in 
the  inn,  and  no  impropriety,  of  conduct  in  the  traveller 
himself  (/).  Nor  is  an  innkeeper  entitled,  after  charges 
have  been  incurred,  to  detain  the  person  of  his  guest,  or 
strip  off  his  clothes,  in  order  to  secure  the  payment  of 
them, — though  he  has  a  lien  on  any  other  goods  brought 
by  the  defaulter  into  the  premises  (w). 

Upon  the  same  principle  of  public  convenience,  a  com- 
mon carrier — that  is,  one  who  professes  to  carry  from  one 
place  to  another  such  goods  as  shall  be  delivered  to  him 
for  carriage  by  any  person  (w),— is  answerable,  by  the 
custom  of  the  realm,  for  every  loss  or  injury  to  the  goods 
so  delivered,  unless  occasioned  by  the  act  of  God,  or 
the  queen's  enemies  (o) ;  and  he  is  moreover  bound  to 

(A)  In  order  to  claim  the  benefit  &  "W.  248  ;  Proctor  v.  Nicholson,  7 

Qf  the  Act,  a  copy  of  the  aboye  Car.  &  P.  67 ;  Broadwood  v.  Gra- 

provision  must  be  conspicuously  ex-  nara,  10  Exch.  417  ;  gnead  w.Wat- 

hibited  in  th^  inn  (26  &  27  Vict.  kins,  1  C.  B.  (N.  S.)  267;  AUen  v. 

^-  ih  s.  3).  Smith,  12  C.  B.  (N.  S.)  638. 

(0  Eex  V.  Ivens,  7  Car.   &  P.  (n)  SeeBenuettw.ThePeninsular 

213 ;  Fell  v.  Knight,  8  Mee.  &  W.  Steam  Boat  Company,  6  C.  B.  787. 

269.  (o)  Co.  Litt.  89 ;  Coggs  v.  Ber- 

(m)  SeeSunboIf«.Alford,3Mee.  nard,  Ld.  Eaym.  918.    As  to   the 
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receive  and  convey  any  goods  of  every  applicant  who 
is  ready  to  pay  the  price  of  carriage,  provided  there  be 
room  for  them  (p).  But  in  the  interests  of  public  safety 
as  well  as  those  of  the  carrier  himself,  it  has  been  now 
recently  enacted  by  29  &  30  Vict.  c.  69,  that  no  carrier 
shall  be  bound  to  carry  any  goods,  which  within  the 
meaning  of  that  statute  are  "specially  dangerous "(y).= 
With  regard  to  the  liability  of  a  carrier  for  loss,  it  is 
subject  (like  that  of  the  innkeeper)  to  exception  in  the 
case  of  any  gross  negligence  on  the  part  of  the  owner 
of  the  goods  (r) ;  and  is  also  capable  of  being  varied  by 
a  special  contract  (if  any  should  happen  to  be  made), 
relative  to  the  terms  on  which  goods  are  to  be  carried  on 
any  particular  occasion.  Accordingly,  at  common  law, 
it  was  competent  to  the  carrier,  by  a  public  notice  of  the 
terms  on  which  he  deals  (as  by  a  notice  that  he  will  not 
be  liable  for  goods  beyond  a  certain  value,  unless  booked 
as  such,  and  paid  for  at  a  higher  rate),  to  limit  the 
measure  of  his  responsibility :  for  upon  proof-— direct  or 
presumptive  («),— that  such  notice  came  to  the  know- 
ledge of  the  customer,  before  the  goods  were  sent,  the 
law  would  suppose  a  special  contract  between  the  parties, 

liabilities  of  common  carriers,  see  coraioil.    It  may  be  remarked  here, 

also  the  following  decisions:  Mack-  that  "specially  dangerous"  goods 

lin  V.  Waterhouse,  6  Bing.   212;  must  under  this  Act  be  so  marked  on 

Gatliffe  j;.  Bourne,  i  Bing.  N.  C.  delivery  for  carriage,  under  a  heavy 

332  !  Caima  v.  Robins,  8  Jfee.  &  peeuniary  penalty  in  case  of  default 

W.  258  j  Wild  V.  Pickford,  ib.  443 ;  — or,  at  the  discretion  of  the  court, 

Raphael  v.  Pickford,  5  Man.  &  G.  the   offender   may  be    imprisoned 

551.     See  also  19  &  20  Vict.  c.  60,  with  or  without  hard  labour  to  the 

s.  17.  extent  of  two  years.  The  provisions 

(_p')  See  Batson  v.  Donovan,  i  B.  of  the  Act  extend  to  tvareJwuse 

&  Aid.  32;  RUey  v.  Home,  5  Bing.  owners  as  weU  as  carriers,  and  car- 

217  ;  Pickford  v.  Grand  Junction  riers  under  it  are  those  who  convey 

Railway  Company,  9  Dowl.  769.  either  passengers  or  goods. 

(g)  Nitro-glycerine  (or  glonoine  (r)  Robinson  v.  Dunmore,  2  Bos. 

oil)  is  alone  specified  in  this  Act  &  Pul.  4l9. 

as  being  of  this  class  of  goods.   But  («)  Davis  v.  Willan,  2  Stark.  R. 

any  other  article  may  be  brought  279;  Mayhew  ?>.  Eames,  3  Bam.  & 

within  its  provisions  by  order  in  Cress.  604. 
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conformable  to  the  terms  of  the  notice,  though  it  still 
held  the  carrier  responsible  for  negligence  or  wilful  mis- 
conduct (i).  And  such  is  still  the  state  of  the  law,  with 
respect  to  the  liability  for  loss  of  all  common  carriers  in 
any  case  not  otherwise  provided  for.  But  it  is  subject 
to  certain  modifications,  by  statute,  which  may  be  stated 
as  follows. 

As  to  carriers  5y  land,  it  is  provided  by  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  s.  4,  that  no  public  notice  shall 
limit  or  in  anywise  affect  the  liability  of  such  carriers  as 
existing  at  common  law,  for  any  goods  in  respect  whereof 
they  may  not  be  entitled  to  the  benefit  of  that  Act :  and 
that,  on  the  other  hand,  no  such  carrier  shall  be  liable 
for  loss  or  injury  to  gold  or  silver  coin,  jewellery,  en- 
gravings, and  a  variety  of  other  articles  of  the  descrip- 
tions specified  in  the  Act  (m)  (all  of  them  being  such  as 
will  lie  ia  small  compass),  when  the  aggregate  value  shall 
exceed  ten  pounds,  unless  at  the  time  of  delivery  to  the 
carrier  the  value  and  nature  thereof  shall  have  been 
declared,  and  such  increased  charge  paid  thereon,  as  by 
a  legible  notice  affixed  in  the  office  shall  have  been  pre- 
viously advertised  to  the  public  (w).  But  if  no  such 
notice  shall  have  been  affixed,  and  the  increased  charge 
demanded  on  the  goods  being  received  for  carriage  {x), 
or  if  the  carrier  shall  refuse  (when  required)  to  give  a 
receipt  acknowledging  the  parcel  to  be  insured,  he  shall 
not  be  entitled  to  the  benefit  of  the  statute,  but  shall 
remain  liable  as  at  common  law(y).    And  there  is  besides 

(i)   See  Nicholson  v.  "WiUan,  5  (»)  See  Behrens  ».  The  Great 

East,  507;  Gamett  v.  Willan,  5  B.  Northern  Railway  Company,  6  H. 

&  Aid.  61;  Riley  v.  Home,  5  Bing.  &  N.  366;  7  H.  &  N.  950. 

223.  (y)  11  Geo.  4  &  1  WiU.  4,  c.  68, 

(m)  See  also  28  &  29  Vict.  c.  94.  sects.  1,  2,  3.     On  the  other  hand, 

(«)  See  Mayhew   -v.    Nelson,    6  where  the  carrier  has  complied  with 

G.  P.  59;  Syms  d.  Chapman,  5  Ad.  the  act,  and  the  customer  has  not, 

&  E.  642;  Heam  v.  L.  and  S.  W.  the  former  is  not  liahle  to  the  latter 

Railway  Company,  10  Exch.  800  ;  even  for  gross  negligence.    (Hinton 

Bernstein  v.  Baxendale,  6  C.  B.  «.  Dibbin,  2  Q.  B.  646.) 
(N.  S.)  251. 
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a  proviso,  that  nothing  in  the  Act  contained  shall  affect 
any  express  special  contract  between  the  carrier  and 
customer;  or  shall  protect  the  carrier,  in  any  case,  from 
loss  arising  from  \hQ  felonious  acts  of  any  servant  in  his 
employ  (2);  or  shall  protect  any  such  serVant  from 
liability  for  loss  occasioned  by  his  own  personal  neglect 
or  misconduct  (a). 

As  to  the  case  of  a  conveyance  by  sea,  it  is  to  be 
observed,  that  the  liability  of  a  shi{)-owner — though  he 
is  in  point  of  law  a  common  carrier,  if  the  ship  be 
ordinarily  hired  to  carry  goods  (5), — does  not  usually 
rest  on  the  common  law  rule,  but  on  the  special  contract 
created  between  the  parties  by  the  bill  of  lading  or 


(a)  Sec  Boyce  v.  Chapman,  2 
Bing.  N.  C.  222;  Metcalfe  v.  The 
London  and  Brighton  Railway 
Company,  4  C.  B.  (N.  S.)  307. 

(a)  11  Geo.  4  &  1  Will.  4,  c.  fi8, 
ss.  6,  8.  It  may  he  here  observed 
that  the  liability  of  railway  com- 
panies on  the  carriage  of  goods  is 
the  same  (except  as  varied  by  any 
enactment  of  a  special  kind)  with 
that  of  other  carriers.  (See  8  & 
9  Vict.  c.  20,  ss.  86,  89;  17  &  18 
Vict.  c.  31 ;  and  31  &  82  Vict.  c.  119.) 
And  the  case  is  the  same  as  to  canal 
and  navigation  compmiies.  (See 
8  &  9  Vict.  c.  42,  and  17  &  18  Vict. 
c.  31.)  Companies  of  either  descrip- 
tion are,  by  17  &  18  Vict.  c.  31, 
expressly  prevented  from  limiting 
their  liability  as  to  the  receipt,  for- 
warding and  delivery  of  goods,  un- 
less by  reasonable  conditions,  set 
out  in  a  written  contract,  signed  by 
or  on  behalf  of  the  consignor ;  (see 
Peek  V.  The  North  Staffordshire 
Railway,  10  H.  L.  473;)  and  their 
liability  as  to  animals  is  limited 
to  so  much  per  head,  unless  de- 
clared at  the  time  to  be  of  higher 


value,  and  a  per-centage  paid  ac- 
cordingly in  addition  to  the  ordinary 
charge.  As  to  the  liability  of  rail- 
way companies  as  carriers,  the  fol- 
loAving  recent  cases  may  be  use- 
fully consulted:  Butcher  v.  L.  & 
S.  "W.  Railway  Company,  IG  C.  B. 
13;  Collins  «.  B.  &  E.  Railway 
Company,  11  Exch.  790;  White  v. 
G.  W.  Railway  Company,  2  C.  B. 
(N.  S.)  7;  Simons  v.  The  same,  ib. 
620 ;  Crouch  v.  The  same,  2  H.  &  W. 
491 ;  Welby  v.  The  West  CornwaU 
Railway  Company,  ib.  703  ;  Beal  v. 
The  S.  Devon  Railway  Company,  5 
H.  &  N.  875 ;  Gorton  v.  B.  &  E. 
Railway  Company,  1  B.  &  Smith, 
Q.  B.  112 ;  M'Manus  v.  Lancashire 
and  Yorkshire  Railway  Company, 
4  H.  &  N.  327;  Aldridge  v.  Great 
Western  Railway,  15  C.  B.  (N.  S.) 
582. 

(S)  Morse  v.  Slue,  2  Lev.  69 ;  1 
Vent.  190;  Dale  v.  Hall,  1  Wils. 
281,  282.  See  Laveroni  v.  Drury,  8 
Exch.  166 ;  Shand  v.  Peninsular 
and  Oriental  Company,  3  Moore, 
P.  C.  OS.  S.)  272. 
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charterparty,  which  usually  attends  A  shipment  of  goods : 
and  that  such  contract  is  commonly  framed  with  excep- 
tions as  to  the  act  of  God  and  the  queen's  enemies ;  and, 
in  the  case  of  a  hill  of  lading,  as  to  all  perils  of  the 
seas  (c).  Also  by  17  &  18  Vict.  c.  104,  s.  503,  no  owner 
of  any  sea-going  ship  or  share  therein  shall  be  liable  to 
make  good  any  loss  or  damage,  occurring  without  his 
actual  fault  or  privity,  to  goods  or  things  on  board,  by 
reason  of  fire  on  board  the  ship ;  or  to  any  gold,  silver, 
diamonds,  watches,  jewels,  or  precious  stones  on  board, 
by  reason  of  robbery  or  embezzlement,— unless  the  true 
nature  and  value  of  such  articles  have  been  inserted  in 
the  bill  of  lading,  or  otherwise  declared  in  writing  to  the 
master  or  owner.  And  by  25  &  26  Vict.  c.  63,  s.  54, 
the  owner  of  any -ship,  whether  British  or  foreign,  shall 
not  (where  loss  or  damage  to  any  such  goods  and  things 
occurs  without  his  actual  fault  or  privity)  be  answerable 
in  damages  to  an  aggregate  amount  exceeding  8Z.  for 
each  ton  of  the  ship's  tonnage  (d). 

III.    The  contract  of  the  loan  of  money. 

This  differs  from  the  contract  of  bailment  (as  above 
defined)  inasmuch  as  the  money  which  forms  its  subject 
is  not  to  be  re-delivered  to  the  lender,  or  disposed  of 
according  to  his  direction,  but  to  be  applied  to  the  use 
of  the  borrower ;  the  latter  yielding  afterwards  to  the 
lender  an  equal  sum  by  way  of  payment.  And  in  addi- 
tion to  this  equivalent,  there  is  commonly  also  yielded 
an  increase,  by  way  of  compensation  for  the  use  of  the 
sum  advanced,  which  increase  is  called  interest,  but,  when 
taken  to  greater  amount  than  the  law  has  at  the  time 

(o)  Abbott  on  Shipping,  218, 3rd  which  numerous  other  provisions  on 

etlit.    And  see  De  Uothschild  r.  this  subject  are  contained.   By  sect. 

Eoyal  Mail  Steam  Packet  Company,  602,  Part  ix.  of  the  statute  is  made 

7  Exch.  734.  to  applyto  thewholeof  her  Majesty's 

((2)  This  Act  repeals  sect.  504  of  dominions. 
17  &  18  Vict.  c.  104;  in  Part  IX.  of 
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allowed,  has  also  Been  denominated  usury  {e).  In  former 
times,  indeed,  many  good  and  learned  men  were  enenmes, 
from  doubts  about  its  legality  in  foro  consdentia,  to 
any  increase  of  money  by  way  of  interest — an  bostility 
wbicli  [they  grounded  as  well  on  the  prohibition  of  it  by 
the  law  of  Moses  among  the  Jews,  as  also  upon  what  is 
laid  down  by  Aristotle,  that  money  is  naturally  barren, 
and  to  make  it  breed  money  is  preposterous,  and  a  per- 
version of  the  end  of  its  institution,  which  was  only  to' 
serve  the  purposes  of  exchange,  and  not  of  increase  (/)»' 
Hence  the  school  divines  branded  the  practice  of  taking 
interest,  as  being  contrary  to  the  divine  law,  both  natural 
and  revealed ;  and  the  canon  law  proscribed  the  taking^ 
any  the  least  increase  for  the  loan  of  money  as  a  mortal 
sin(y).] 

The  practice  of  taking  interest  upon  loans  has  never- 
theless in  general  been  sanctioned  by  the  legislators  both 
of  ancient  and  of  modem  times ;  and  the  scruples  which 
once  existed  on  this  subject  have  been  of  late  entirely 
disregarded;  though  in  most  communities  there  has 
not  the  less  prevailed  a  sense  of  the  expediency  of  re- 
straining the  exorbitancy  of  interest  by  force  of  positive 
enactment.  And  [different  nations  have  at  different 
tunes  established  different  rates  of  interest.  The  Komans 
at  one  time  allowed  centesimcB,  11.  per  cent,  monthly,  of 
12?.  per  cent,  per  annum,  to  be  taken  for  common  loans ; 
but  Justinian  reduced  it  to  trientes,  or  one-third  of  the 
as  or  centesimce, — that  is,  Al.  per  cent.,  but  allowed 
higher  interest  to  be  taken  of  merchants,  because  the 
hazard  was  greater  (Ji).     So  too  Grotius  informs  us,  that 

(e)  Uswry  properly  signifies  any  the  republic.     Under  the  Twelve 

reward  taken  for  the  use  of  money.  Tables  the  fosnus  unciarium  was 

(/)  Polit.  1. 1,  c.  10.  This  passage  allowed,  and  such  uncial  interest  is- 

has  been  suspected  to  be  spurious.  usually  supposed  to  have  been  equi- 

{g')  Decretal.  1.  5,  tit.  19.  valent  to  8\l.  per  cent,  per  annum. 

'(/i)  Cod.  4,  32,  36  ;   Nov.  33,  34,  But  Niebuhr  suggests  that  the  year 

35.     \2l.  per  cent,  per  annum  was  in  respect  of  which  it  was  calculated 

the  legal  rate  towards  the  close  of  consisted  of    ten   months,   which, 
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[in  Holland  the  rate  of  interest  was  in  his  day  8/.  per  cent, 
in  common  loans,  but  121.  to  merchants(i).  And  Lord 
Bacon  was  desirous  of  introducing  a  similar  policy  in 
England  (A)J  where  the  law  (as  elsewhere)  limited  in 
general  the  amount  of  interest,  and  prohibited  usury,  but 
(contrary  to  the  practice  in  some  countries)  established 
one  rate  of  allowable  interest  in  all  cases  alike.  This 
rate  varied  indeed  from  time  to  time  considerably,  [ac- 
cording as  the  quantity  of  specie  iu  the  kingdom  in- 
creased, by  accessions  of  trade,  the  introduction  of  paper 
credit,  and  other  circumstances.  The  statute  37  Hen, 
VIII.  c.  9,  confined  interest  to  lOZ.  per  cent,,  and  so  did 
the  statute  13  Eliz.  c,  8,  But  as  through  the  encourage- 
ment given  in  her  reign  to  commerce  the  nation  grew 
more  wealthy,  so  under  her  successor,  the  statute  21  Jac, 
I,  c.  17,  reduced  it  to  81.  per  cent.,  and  the  statute 
12  Car.  II.  c,  13,  to  61.  And,  lastly,  by  the  statute 
12  Ann.  st.  2,  c.  16,  it  was  brought  down  to  51.  per  cent, 
yearly;]  which  was  the  extreme  amount  of  legal  interest 
that,  until  the  change  in  the  law  upon  this  subject 
which  is  about  to  be  mentioned,  could  be  taken  upon 
an  English  contract,  in  any  case  to  which  the  rules 
against  usury  applied. 

There  were  extensive  classes  of  transactions,  however, 
in  which  the  amount  of  interest  was  subject,  (even  before 
the  change  above  alluded  to  took  place,)  to  no  restriction 
whatever.  Among  these,  the  first  which  may  be  men- 
tioned were  those  in  which  the  contract  bearing  interest 
was  made  in  a  foreign  country;  in  which  cases  our 
courts  would  direct  the  payment  of  interest  according  to 
the  law  of  that  country  in  which   the   contract  was 

would  bring  the  rate  to  101.  per  chants  81.  per  cent. ;  to  cover  mari- 

cent,  per  annum  of  twelve  months  time  risks  as  far  as  121.  per  cent. 

(Niebuhr,  Eom.  Geschichte,  vol.  ii.  was    permitted    (Maynz.    s.    266. 

pp.  431 — i39).   Justinian  regulated  See  Lord  Mackenzie,  p.  196). 

the  scale  thus— for  persons  of  illus-  (i)  De  Jure  B.  et  P.  1.  2  12  22.. 

trious  rank  il.  per  cent.,  for  ordi-  (S)  Essays,  c.  41. 
nary  persons  SI.  per  cent.,  for  mer- 
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made(?):  and,  secondly,  that  class  of  cases  in  whicli  the 
right  to  recover  the  money  lent  is,  by  the  terms  of  the 
loan,  put  in  jeopardy.  This  kind  of  hazard  is  obviously 
distinguishable  from  the  ordinary  risk  of  the  insolvency 
of  the  borrower,  which  was  compensated  by  our  law,  in 
the  allowance  which  it  made  of  legal  interest :  but  the 
former  it  did  not  attempt  to  appreciate— and  wherever 
this  sort  of  hazard  bona  fide  existed,  the  transaction 
always  stood  clear  of  the  enactments  against  usury  {m). 
This  principle  it  may  be  desirable  to  illustrate  in  two 
instances,  the  first  being  that  of  bottomry  or  respondentia; 
the  second,  that  of  annuities  upon  lives. 

And  first,  bottomry  [is  in  the  nature  of  a  mortgage 
of  a  ship  (w),  when  the  owner  takes  up  money  to  enable 
him  to  carry  on  his  voyage ;  and  pledges  the  keel  or 
bottom  of  the  ship  {partem  pro  toto')  as  a  security  for  the 
repayment  (o).  In  which  case  it  is  understood,  that,  if 
the  ship  be  lost,  the  lender  loses  also  his  whole  money  (^); 
but  if  it  returns  ia  safety,  then  he  shall  receive  back 
his  principal,  and  also  the  premium  or  interest  agreed 
upon.]  And  this,  whatever  the  amount  of  such  premium 
or  interest,  has  always  been  [allowed  to  be  a  valid  con- 
tract ia  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reason  of  the  extraordinary  hazard  run  by  the 
lender  {q).  And  in  this  case  the  ship  and  tackle,  if 
brought  home,  are  answerable  (as  well  as  the  person  of 
the  borrower)  for  the  money  lent.     But  if  the  loan  is 

{I)  1  Eq.  Ca.  Ab.  289  ;  Ekins  v.  (o)  As  to  the  contractof  bottomry. 

East  India  Company,  1  P.  Wms.  see  Busk  u.  Fearon,  4  East,  319; 

395.  Simonds  v.  Hodgson,  6  Bing.  114  ; 

(ot)  Morse  ».  Wilson,  4  T.  B.  356 ;  reversed  in  error,  3  B.  &  Adol.  50  ; 

Mason  v.  Abdy,  Carth.  67.  The  Lord  Cochrane,  2  Rob.  320. 

(n)   This  is  said  by  Blackatone  (j>)  Thompsons.  Royal  Exchange 

(vol.  ii.  p.  457)  to  have  originally  Company,  1  M.  &  S.  31. 

arisen  from  permitting  the  master  {q)  Moll,  de  3vi.  Mar.  361 ;  Ma- 

of  a  ship,  in  a  foreign  country,  to  lyne,Lex  Mereat.  b.  1,  c.  31;  Bacon's 

.hypothecate  or  pledge  the  ship,  in  Essays,  c.  41 ;  Simonds  v.  Hodgson, 

order  to  raise  money  to  refit.  3  B.  &  Adol.  57. 


94  BK.  II.  BIGHTS  OP  PROPERTY.  — PT.  II.  THINGS  PERSONAL. 

[not  upon  the  vessel,  but  upon  the  goods  "and  merchan- 
dize, which  must  necessarily  be  sold  or  exchanged  in  the 
course  of  the  voyage,  then  only  the  borrower,  personally, 
is  bound  to  answer  the  contract ;  who  therefore  in  this 
case  is  said  to  take  up  money  at  respondentia.  These 
terms  are  also  applied  to  contracts  for  the  repayment  of 
money  borrowed  not  on  the  ship  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itself, — as  when  a  man 
lends  a  merchant  1,000/,,  to  be  employed  in  a  beneficial 
trade,  with  condition  to  be  repaid  with  extraordinary 
interest,  in  case  such  a  voyage  be  safely  performed  (r) ; 
and  this  kind  of  agreement  is  sometimes  called  fcenus 
nauticum,  and  sometimes  usura  maritima  (s).J 

Secondly,  [the  practice  of  purchasing  annuities  for 
lives  at  a  certain  price  or  premium,  instead  of  advancing 
the  same  sum  on  an  ordinary  loan,  arises  usually  from 
the  inability  of  the  borrower  to  give  the  lender  a  per- 
manent security  for  the  return  of  the  money  borrowed 
at  any  one  period  of  time.  He  therefore  stipulates  (in 
effect)  to  repay  annually,  during  his  life,  some  part  of 
the  money  borrowed,  together  with  interest  for  so  much 
■of  the  principal  as  annually  remains  unpaid ;  and  an  ad- 
ditional compensation  for  the  extraordinary  hazard  run 
of  losing  that  principal  entirely,  by  the  contingency  of 
the  borrower's  death ;  all  which  considerations,  being  cal- 
culated and  blended  together,  will  constitute  the  just 
proportion,  or  quantum  of  the  anntiity  which  ought  to  be 
granted.]  But  as  the  right  to  recover  the  principal  is 
put  in  jeopardy,  a  transaction  of  this  kind  (however  high 
might  be  the  amount  of  annuity  exacted  by  the  lender,  iA 
proportion  to  the  sum  advanced)  was  never  considered, 

(r)  1  Sid.  27.  ,  in  regard  to  vessels  bound  to  or  from 

is)  MoUoy,  ibid. ;  Malyne,  ibid,  the  East  Indies,  but  the  proTisions 

By  19  Geo.  2,  c.  37,  certain  restric-  on  this  subject  contained  in  that  Act 

^tions  were  placed  on  transactions  by  are  now  repealed  (see  30  &  31  Vict. 

way  of  bottomry  qi:  at  respondentia  c,  59.) 
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at  least  in  our  own  times,  as  an  usurious  bargain  (i!). 
Nor  has  it  ever  been  deemed  of  that  character,  though 
the  life  of  the  borrower  be  insured  (as  is  an  usual  practice) 
at  some  insurance  office  for  the  benefit  of  the  lender, 
and  the  amount  of  the  annuity  be  so  adjusted  as  to  cover 
the  expense  of  such  insurance ;  nor  though  the  borrower 
himself  agree  to  insure  his  own  life,  at  his  own  expense, 
for  the  benefit  of  the  lender ;  though  by  such  arrange- 
ments the  latter  is  indirectly  protected  (supposing  the 
office  to  be  solvent  and  the  assurance  kept  on  foot)  from 
all  danger  of  losing  the  sum  advanced  (m). 

To  subject  transactions  of  this  kind  however  (as  being 
often  of  a  very  improvident  nature)  to  some  restraint,  it 
was  at  one  time  thought  expedient  to  require  the  parti- 
culars of  every  grant  of  a  life  annuity  to  be  enrolled  in 
the  Court  of  Chancery  within  thirty  days  after  its  exe- 
cution, and  that  otherwise  the  security  should  be  null 
and  void  (x).  The  statutes,  however,  by  which  this  subject 
was  previously  regulated  have  been  now  repealed  (y) ; 
while,  on  the  other  hand,  in  order  that  it  may  be  ascer- 
tained by  search,  what  life  annuities  or  rent-charges  may 
have  been  charged  upon  lands  by  their  owners,  it  has 
been  enacted  by  18  85  19  Vict.  c.  15,  ss.  12,  14,  that 
any  annuity  or  rent-charge  granted  after  the  passing  of 
that  Act,  (and  not  given  by  marriage  settlement  or  by 
will,)  for  one  or  more  life  or  lives,  or  for  any  term  of 
years,  or  greater  estate  determinable  on  one  or  more 

(t)  See  Lawley  v.  Hooper,  3  Atk.  157  i  Molton  v.  Camronx,  4  Exch. 

280  J  Low  ».  Barchard,  8  Ves.  133  j  17 ;    Humphreys   «.  Jenkinson,  8 

Murray   v.  Harding,   Black.  Eep.  Exch.  684 1  Eyatt  v.  Hunt,  2  EU. 

859;  Burden  ».  Browning,  1  Taunt.  &  BI.  374;  Doe  d.  Church  v.  Pon- 

622  ;  Morris  v.  Jones,  2  Bam.   &  tifex,  9  C.  B.  229. 

Oess.  232;  Holland  «.Pelham,lTyr.  (y)  The  Acts  referred  to  in  the 

438 ;  Ex  parte  Naish,  7  Bing.  150.  text  are  the  53  Geo.  3,  c.  141 ;  3  Geffl. 

(«)  See  Downes  v.  Green,  12  Mee.  4,  c.  92,  and  7  Geo.  4,  c.  75,  which 

&  W.  481 ;  Hawkins  v..  Bennet,  7  were  all  repeakd  by  17  &  18  Vict. 

C.  R  (N.  S.)  653.  c,90. 

(aj)  See  Turner  v.  Browue,  3  C.  B. 
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life  or  lives,  shall  not  affect  any  lands,  tenements  or 
hereditaments  as  to  purchasers,  mortgagees  or  creditors, 
until  a  memorandum  containing  the  name  and  the  usual 
or  last  known  place  of  abode,  and  the  title,  trade  or 
profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  date  of  the  instrument  whereby 
the  aimuity  or  rent-charge  is  granted,  and  the  amount 
of  the  annual  sum  to  be  paid,  shall  be  left  with  the 
senior  master  of  the  Common  Pleas  at  Westminster; 
who  shall  forthwith  enter  the  particulars  aforesaid  in  a 
book  in  alphabetical  order,  by  the  name  of  the  person 
"whose  estate  is  intended  to  be  affected  by  the  annuity 
or  rent-charge,  together  with  the  year  and  the  day  of 
the  month  when  every  such  memorandum  or  minute  is 
so  left  with  him.  But  to  return  to  the  doctrine  of 
interest  upon  loans. 

During  the  course  of  the  present  and  of  the  preceding 
reign,  many  statutes  were  passed,  progressively  mitigating 
or  narrowing  the  operation  of  the  laws  against  usury  (a). 
This  gradual  relaxation  was  due  to  the  diffusion  of  new 
opinions  with  respect  to  the  policy  on  which  the  former 
system  was  founded.  Its  defence  had  in  modern  times 
always  chiefly  rested  on  the  apparent  necessity  of  pro- 
tecting the  needy  and  improvident  from  extortion ;  an 
abuse  manifestly  more  incident  to  a  bargain  for  an  ad- 
vance of  money,  than  to  any  other  description  of  contract: 
and  though  the  difficulty  of  putting  an  entire  stop  to  th^ 
mischief  was  unquestionable,  this  was  deemed  no  reason 
for  abstaining  from  all  attempts  to  check  its  career.  On 
the  other  hand  it  was  insisted  that  the  laws  against  usury 
were  so  ineffectual  to  deter  men  from  advancing  money 

(a)  These  are  3  &  4^111. 4,  c.  98,  preceded  by  another  statute  of  the 
s.  7  i  5  &  6  "Will.  4,  c.  41 ;  7  Will.  4      same  general  tendency,  viz.  58  Geo.  3, 


&  1  Vict.  c.  80 ;  2  &  3  Vict.  c.  37 
3  &  4  Vict.  c.  83  i  4  &  5  Vict.  c.  54 
6  &  7  Vict.  c.  45  ;  8  &  9  Vict.  c.  102 


.0. 93.  As  to  these  statutes  see  Nixon 
V.  Phillips,  7  Exch.  188 ;  I^isseU  v. 
Daniel,  10  Exch.  581 ;    Clack  v. 


13  &  14  Vict.  c.  56.    These  had  been      Sainsbury,  11  C.  B,  695. 
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on  illegal  interest,  and,  when  not  actually  violated,  were 
so  easily  capable  of  being  evaded,  through  the  medium 
of  a  life  annuity  in  connection  with  a  life  insurance,  as 
not  to  be  worthy  of  retention.  It  was  said,  moreover, 
that  they  tended  to  promote  the  very  evil  which  they 
were  designed  to  repress ;  inasmuch  as  persons  who,  in 
defiance  of  the  law,  engaged  in  advances  of  this  de- 
scription, found  it  necessary  to  compensate  themselves 
for  the  legal  peril,  by  insisting  on  a  more  exorbitant 
return  for  their  money.  And  it  was  further  maintained, 
that  these  laws  imposed  an  inconvenient  and  impolitic 
restraint  upon  the  price  of  money,  which  ought,  like 
other  commodities,  to  be  allowed  to  find  its  own  level  in 
the  market.  Under  the  influence  of  these  views,  and 
with  the  object  of  setting  free  from  the  prohibition  in 
question  the  ordinary  current  of  commercial  transactions, 
the  statutes  to  which  reference  has  just  been  made  were 
successively  passed ;  and  their  operation  being  deemed 
satisfactory,  the  total  abandonment  of  the  former  policy 
was  at  length  resolved  upon  by  the  legislature.  This 
was  carried  into  effect  by  the  17  &  18  Vict.  c.  90;  which 
enacts,  that  the  several  Acts  mentioned  in  the  schedule 
thereto  annexed,  and  "  all  existing  laws  against  usury," 
shall  be  repealed  (6) :  with  a  proviso,  however,  that  such 
repeal  shall  not  affect  the  rights,  or  alter  the  liabilities, 
of  any  person  in  respect  of  any  thing  done  previously  to 
the  passing  of  the  Act(c);  and  also  with  a  provision 
that,  where  interest  was  at  that  date  payable  on  any  con- 
tract (express  or  implied)  to  pay  the  legal  or  current 


(V)  The  chief  of  these  are  enu-  to  the  construction  of  J7  &  18  Vict, 

merated,  sup.  p.  96.    It  may  be  re-  c.  90,  see  Hughes  v.  Lnmley,  i  Ell. 

marked  that  the  schedule  does  not  &  Bl.  274. 

mention  the  13  Geo.  3,  i;.  63,  s.  30,  (c)  It  has   recently  been  held, 

by  which  the  highest  rate  of  legal  that  bills  in  renewal  of   usurious 

interest  to  be  taken  on  any  con-  bills  given  before  the  date  of  the 

tract  by  any  British  subject  in  the  Act,  are  valid  ;    Flight   v.  Keed, 

^ast  Indies  is  £12  per  cent.     As  1  Hurl.  &  C.  703. 

VOL.  II.  H 
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rate  of  interest, — or  where,  upon  any  debt  or  sum  of 
money,  interest  was  then  payable  by  any  rule  of  law, — 
the  same  rate  of  interest  shall  be  recoverable  as  if  the 
statute  had  not  been  passed.  It  is  also  provided,  that 
nothing  therein  contaiaed  shall  be  construed  so  as  to 
affect  any  statute  relating  to  pawnbrokers. 

On  the  subject  of  interest  it  remains  only  to  remark, 
that  it  may  accrue  not  only  upon  a  contract  of  loan,  but 
in  many  other  cases.  For  first,  where  a  particular  balance 
or  sum  of  money,  upon  any  account  or  consideration 
whatever,  is  admitted  to  be  due  from  one  party  to  another, 
a  contract  may  be  expressly  made, — or,  in  the  absence 
of  express  contract,  may  in  some  cases  be  implied  by 
law — between  them,  for  the  allowance  of  interest  upon 
that  sum,  as  from  a  certain  date.  But,  by  the  general 
rule,  no  contract  will  arise,  by  implication,  for  the  pay- 
ment of  interest  on  money  due ;  and  the  creditor  is 
usually  (in  the  absence  of  any  express  contract  on  the 
subject)  entitled  only  to  claim  his  bare  principal (rf).  To 
this  rule,  however,  there  are  certain  exceptions;  as  in  the 
cases  of  overdue  bonds  for  the  payment  of  money,  of  bills 
of  exchange,  and  of  promissory  notes ;  or  where  there  is 
a  special  usage  of  trade  for  the  allowance  of  interest ;  or 
where  the  same  parties  have,  in  former  accounts  of  the 
same  description,  claimed  interest  on  the  one  side,  and 
allowed  it  on  the  other,  without  objection  (e).  Interest 
may  also  be  awarded  at  the  discretion  of  the  jury,  on  the 
trial  of  an  action,  by  way  of  compensation  for  the  non- 
payment of  any  debt  of  a  certain  and  liquidated  amount. 
For  by  the  Act  for  the  general  amendment  of  the  law, 
(3  &  4  Will.  IV.  c.  42,)  s.  28,  it  is  provided, "  that  upon 
"  all  debt^  or  sums  certain  (/),  payable  at  a  certain  time 

((?)  As  to  the  case  of  legacies  in  709 ;  Edwards  o.  Vere,  5  Bam.  & 

the  hands  of  the  executor, -ride  post,  Adol.  282;  Friihling  «.  Schroeder, 

chap.  VII.  2  Bing.  N.  C.  77. 

(e)  See  Tarquhar   v.  Morris,  7         (/)  SeeAttwoodu.Taylor.lMan. 

T.  R.  124  J  roster  o.Weston,  6  Bing.  &  Gran.  279. 
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"  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on 
"  any  iaquisition  of  damages,  may,  if  they  shall  think  fit, 
"  allow  interest  to  the  creditor  at  a  rate  not  exceeding 
"  the  current  rate  of  interest,  from  the  time  when  such 
"  debts  or  sums  certain  were  payable,  if  such  debts  or 
"  sums  be  payable  by  virtue  of  some  written  instrument 
"  at  a  certain  time ;  or  if  payable  otherwise,  then  from 
"  the  time  when  demand  of  payment  shall  have  been 
"  made  in  writing,  so  as  such  demand  shall  give  notice 
"  to  the  debtor  (^),  that  interest  wiU  be  claimed  from 
"  the  date  of  such  demand,  until  the  time  of  payment , 
"  provided  that  interest  shall  be  payable  in  all  cases  in 
"  which  it  is  now  payable  by  law."  The  same  statute 
also  provides  that  the  jury  may  give  damages  in  the 
nature  of  interest,  ia  actions  for  the  wrongful  seizure  or 
conversion  of  goods,  and  in  actions  on  policies  of  insurance ; 
and  moreover,  that  where,  in  any  action  personal,  pro- 
ceedings in  error  are  taken  by  the  defendant  in  the 
action,  and  judgment  is  given  for  the  defendant  in  error, 
interest  shall  be  allowed  him  for  the  delay  thereby  occa- 
sioned (A).  And  by  1  &  2  Yict,  c.  110,  s.  17,  it  has  been 
since  enacted  that  every  judgment  debt  shall  carry  inte- 
rest, at  the  rate  .of  four  per  cent.,  from  the  time  of 
entering  up  the  judgment,  until  the  same  shall  be  satis- 
fied, and  that  such  interest  may  be  levied,  as  well  as  the 
principal,  under  a  writ  of  execution. 

IV.  Another  contract  which  will  require  our  attention 
is  that  of  partnership  ;  which  is  where  two  or  more  per- 
sons agree  to  carry  on  any  business  or  adventure  together, 
upon  the  terms  of  mutual  participation  in  its  .profits  and 
losses  ;  and  this,  whether  they  are  to  participate  in  equal 
shares  or  in  any  other  proportion  (z).     In  reference,  how- 

(^)  See  Mowatt  v.  Lord  Londes-      &  W.  337. 
borough,  4  Ell.  &  Bl.  1.  (i)  Per  Ashurst,  Saville  v.  Eo- 

(K)  SeeXevy».Larigridge,4:Mee.      bertson,  i  T.  K.  727 ;  per  Lord  El- 

h2 
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ever,  to  the  number  of  persons,  it  is  proper  here  to  add, 
that  where  an  association  exceeds  twenty  in  number,  and 
has  gain  for  its  object,  it  will  generally  take  the  shape  of 
either  a  chartered  or  a  joint-stock  company  (k) ;  and  that 
of  associations  of  this  kind  it  is  not  our  purpose  to  speak 
until  we  arrive  at  a  later  division  of  the  work  (Z),  Of 
partnership  then,  understood  as  exclusive  of  these,  we 
may  remark,  that  it  is  commonly  constituted  by  a  written 
instrument ;  and  according  to  the  more  ordinary  practice, 
by  deed ;  the  provisions  of  which  are  usually  denominated 
the  articles  of  partnership.  On  the  other  hand,  it  may 
be  dissolved,  if  the  period  of  its  duration  be  indefinite, 
at  the  pleasure  of  either  party  (»?).  But  if,  as  is  more 
frequent,  the  partnership  be  for  a  term  certain,  it  may 
be  dissolved  either  by  the  natural  expiration  of  that  term, 
or  the  mutual  agreement  of  the  parties  ;  or  by  the  decree 
(in  the  event  of  their  disagreement)  of  a  court  of 
equity  (w) :  and  in  any  case  the  death  or  bankruptcy  of 
any  of  the  partners  will  amount  to  a  dissolution  in  point 
of  law  (o).  In  commercial  partnerships  the  trade  is 
usually  carried  on  under  a  style  or  ^rm  ;  by  which,  as 
by  a  sort  of  corporate  denomination,  the  associated  body 
is  described  in  aU  its  dealings,  without  introduction  of 
the  particular  names  of  its  several  members  (p). 

lenborough,  Dry  v.  Boswell,  1  Camp.  SOOl.,  may  now  be  brought  in  a  dis- 

330j   per  Tiudal,  C.  J.,  Green  v.  trict  county  court  (28  &  29  Vict. 

Beesley,  2  Bing.  N.  C.  112 ;    see  c.  99,  s.  1). 

also  Pott  V.  Eyton,  3  C.  B.  32.  (o)  GUlespie  «.  Hamilton,  3  Madd. 

(A)  By  19  &  20  Vict.  c.  47,  and  251 ;  Crawshay  v.  Maule,  1  Swanst. 

20  &  21  Vict.  c.  14,  each  partner  508  ;    4    Burr.  2177  ;    Harvey  v. 

would    otherwise,    in    general,    be  Crickett,  '5  M.  &  Sel.  336.    It  is  to 

liable  singly  for  the  debts  of  the  be  recollected  here  (vide  sup.  pp.  14, 

whole  partnership.  15),  that  the  right  by  swvivorship 

(0  Vide   post,   bk.  IV.  pt.  III.  does  not  obtain,  with  respect  to  the 

''^-  ^-  stock  of  partners  in  trade ;  this 

(to)  Peacock  v.  Peacock,  16  Ves.  being  an  exception  from  the  general 

role  of  survivorship,  which  obtains 

(»)  A  suit  for  the  dissolution  or  in  a  joint  tenancy, 

winding  up  of  any  partnership,  of  (^)  Thus  the  style  or  firm  may  be, 

which  the  assets  shall  not  exceed  ex.gv.,  "Brown  &  Co.;"  and  such 
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One  of  the  most  important  doctrines  attaching  to  this 
relation  is,  that  the  contract  or  other  act  of  any  member 
or  members  of  the  associated  body,  in  matters  relating 
to  the  joint  concern,  is,  in  point  of  law,  the  contract  or 
act  of  the  whole,  and  consequently  binding  upon  the 
whole ;  and  in  such  sense  as  to  render  each  liable  upon 
it,  individually,  as  well  as  in  respect  of  the  partnership 
property  {q),  though  on  the  other  hand  entitled,  if  sued 
alone,  to  object  to  the  non-joinder  of  the  other  part- 
ners (r) ; — a  doctrine  established  for  the  benefit  of  com- 
merce, and  more  especially  founded  on  the  principle 
that  each  partner  impliedly  constitutes  the  other  his 
agent,  in  matters  relating  to  the  business  of  the  partner- 
ship ;  so  that  by  the  act  of  the  agent  his  principal  is 
bound  («). 

This  rule  is  in  general  equally  applicable,  though  the 
act  of  the  single  partner  should  be  one  that,  as  between 
himself  and  the  other  members,  is  unwarrantable  and 
contrary  to  the  articles  of  the  partnership ;  as  where  he 
disposes  of  the  joint  property  for  his  own  private  pur- 
poses :  though  if  the  person  with  whom  he  deals  is  at  the 
time  aware,  or  has  reason  to  suppose,  that  such  is  the 
character  of  the  transaction,  so  that  it  is  in  the  nature  of 
a  fraud  as  regards  the  other  partners,  it  would  not  in 
Buch  a  case  be  binding  on  them  (f). 

The  authority  which  partners  thus  possess  to  engage 

style  is  sometimes  retained,  though  to  the  nature  of  clubs  generally,  sec 

by  changes  in  the  partnership  no  Hopkinson    v.  Exeter,  Xaw  Eep. 

member  of  the  name  of  "  Brown"  5  Eq.  Ca.  63. 

remains  any  longer  therein.  (r)  See  15  &  16  Vict.  c.  76,  ss. 

(j)  As  to  the  liabilities  of  mem-  38,  39. 

hers    of    mining    companies,    see  (s)  Per  Tindal,  C.  J.,   Eox   v. 

Eicketts  v.  Bennett,  4  C.  B.  686  ;  Clifton,  6  Bing.  795  j  see  Tredwen 

Brown «).  Byers,  16  Mee.  &  W.  252.  v.  Bourne,  6  Mee.  &  W.  461. 

As    to    the    liability  of   members  (f)  Shirreff  v.  Wilks,  1  East,  48  ; 

of   clubs,  see  Hemyng  v.  Hector,  Vere  v.  Ashby,  10  B.  &  C.  288  ; 

2  Mee.  &  W.  179  ;  Todd  v.  Emly,  Hawker  v.  Bourne,  8  Mee.  &  W. 

8  Mee.   &  W.  605  ;    Cockerell  v.  710. 
Ancompte,  2  C.  B.  (N.  S.)  440.   As 

H  .3 
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for  each  other  is,  however,  merely  an  implied  or  pre- 
sumptive one ;  and  therefore  if  any  one  of  them  enter 
into  a  transaction  in  the  name  of  the  whole  after  notice 
expressly  given  by  the  others  to  the  person  with  whom 
he  deals,  that  they  do  not  concur  in  the  act,  such  dis- 
sentient partners  will  not  be  bound  by  it;  for  by  this 
express  notice  their  implied  sanction  is  disproved  (m). 
And  the  authority  is  also  one  which  extends  not  to 
matters  extraneous  to  the  joint  concern;  not  even  to 
matters  which,  though  connected  with  it,  are,  by  the 
ordinary  usage  of  business,  transacted  with  the  express 
and  formal  intervention  of  each  partner.  Thus  it  is 
held,  that  one  member  of  a  firm  has  no  implied  authority 
to  refer  a  dispute  in  which  the  partnership  is  involved 
with  a  stranger  to  private  arbitration,  and  so  to  withdraw 
it  from  the  province  of  the  ordinary  courts  of  law  (v) ; 
nor  has  he,  in  any  case,  an  implied  authority  to  execute 
a  deed  in  the  name  of  the  partnership  (w).  In  both  these 
instances,  the  other  members  of  the  firm  must  be  either 
actual  parties  to  the  transaction,  or  must  at  least  give 
their  express  consent  that  their  single  partner  should  act 
in  their  behalf;  and  in  the  latter  case  that  consent  must 
be  authenticated,  like  the  transaction  itself,  by  deed. 

A  partnership  may,  as  regards  strangers  or  the  public 
at  large,  be  an  actual  one,  though  merely  nominal  as 
regards  the  parties  themselves;  for  a  man,  who  is  not 
really  interested  in  the  joint  business  or  adventure,  may 
nevertheless  allow  his  credit  to  be  pledged  as  a  partner : 
as  in  the  case  where  his  name  appears  in  the  firm,  or 
where  he  interferes  in  the  management  of  the  business, 
so  as  to  produce  a  reasonable  belief  in  strangers  that  he 

(«)  Lord  Galway  v.  Matthew,  10  419.    On  the  other  hand,  in  the  case 

East,  264.  of  a  trading  partnership,  a  single 

(«)  Adams   v.  Bankai-t,  5  Tyr.  partner  has  an  implied  authority 

425  ;   Stead  v.  Salt,  3  Bing.  101 ;  to  bind  the  firm  hy  accepting  bills 

Boyd  V.  Emerson,  2  Ad.  &  E.  198,  di-awn  on  it.    See  Hedley  v.  Bain- 

199  ;    and  see  Hambidge  v.  Do  la  bridge,  3  Q.B.  316  ;  Norton  v.  Sey- 

Crou6e,  3  C.  B.  742.  mour,  3  C.  B.  792  ;  Nicholls  v.  Dia- 

(w)  Thomason  v.  Ei-ere,  10  East,  mond,  9  Exch.  154. 
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is  a  partner.  In  every  such  instance,  the  person  so 
acting  is  answerable  as  an  apparent  or  nominal  partner, 
on  the  obligations  of  the  partnership,  to  all  who  deal 
with  the  firm  without  having  notice  at  the  time  that  he 
is  in  fact  a  stranger  to  it  in  point  of  interest  (a;). 

It  frequently  happens,  on  the  other  hand,  that  a  part- 
nership comprises  some  member  or  members  not  generally 
known  to  be  interested  in  the  business  or  adventure ;  the 
firm  (where  there  is  one)  not  indicating  the  names  of 
all  the  members,  and  the  dealings  being  transacted  by 
particular  members  only,  without  disclosing  the  names  of 
the  rest.  Partners  thus  unknown  to  the  public  are  said 
to  be  dormant ;  and  it  is  a  general  rule,  that  every  per- 
son dealing  with  the  other  members  is  entitled,  when  he 
discovers  the  existence  of  such  a  dormant  partner, — or 
of  any  partner  (whether  generally  known  to  be  so  or  not), 
of  whom  he  was  himself  unaware  at  the  time  of  the 
transaction, — 'to  hold  him  .chargeable  with  the  rest,  on 
the  obligation  which  the  rest  had  contracted.  It  has 
been  even  held,  that  where  by  private  agreement  a  man 
is  entitled  to  share  the  net  profits  of  any  business  or 
adventure,  on  the  terms,  as  between  himself  and  his 
associates  of  being  exempt  from  all  its  debts  and  en- 
gagements, he  may,  when  discovered,  be  charged  by 
creditors,  as  if  he  were  a  partner  in  the  full  and  ordinary 
sense  of  the  term(y);  though,  on  the  other  hand,  a 
person  employed  as  agent  in  the  conduct  of  a  business 
or  adventure,  if  paid  for  his  labour  by  a  certain  propor- 
tion, of  the  gross  profits,  has  never  been  held  liable  as 
partner,  for  it  is  a  mere  mode  of  remuneration,  and  the 
relation  is  not  that  of  partners,  but  of  principal  and 

(«)  Waugh  «,  Ca.net,  2  H.  Bl.  1  Man.  &  Sel.  412 ;  Pott  1>.  Eyton, 

242,  246.  3  C.  B.  32  ;  Barry  v.  Nesham,  ibid. 

(y)  See  Wangh  v.  Carver,  2  H.  641 ;  Hickman  v.  Cox,  8  H.  of  L. 

Bl.  235;  Cheap  v.  Cramond,  4  B.  &  Cases,  268 ;  Bullen  v.  Sharp,  Law 

Aid.  663;  Wightman  v.  Townroe,  Eep.,  1  C.  P.  86. 
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agent  (z).  The  reason  assigned  for  the  above  rule  has 
been,  that  he,  who  takes  a  share  in  the  profits,  takes  a 
part  of  a  fund  on  which  the  creditors  substantially  rely 
for  payment  (a) ;  but  the  doctrine  must  now  be  taken  in 
connection  with  the  28  &  29  Vict.  c.  86,  a  recent  statute 
passed  to  "amend  the  law  of  partnership,"  whereby  it  has 
been  enacted  that  a  loan  of  money  to  a  trader,  on  a  written 
contract  that  the  lender  shall  receive  a  rate  of  interest 
varying  with  the  profits,  or  a  share  of  the  profits,  arising 
from  the  trade  or  undertaking,  shall  not  of  itself  constitute 
the  lender  a  partner  or  render  him  responsible  as  such  (J) ; 
— that  no  servant  or  agent  shall  become  responsible  as 
or  acquire  the  rights  of  a  partner  by  contracting  to  be 
remunerated  by  a  share  in  the  profits  (c); — that  the 
widow  or  child  of  a  deceased  partner  shall  not  be  deemed 
a  partner  merely  by  the  receipt  of  an  annuity  arising  out 
of  the  profits  of  the  concern  (<f); — and  that  a  person 
selling  the  goodwill  of  his  business,  shall  not  be  deemed 
a  partner  therein  merely  by  receiving  the  price  by  way 
of  annuity  or  otherwise  out  of  the  profits  (e).  On  the 
other  hand,  the  Act  contains  a  proviso  that,  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  trader,  the  lender 
of  such  loan  can  only  recover  the  principal,  or  profits  or 
interest  "for  which  he  has  contracted,  after  all  other 
creditors  of  the  trader  for  valuable  consideration  have 
been  first  satisfied  (f). 

Though  an  ostensible  and  a  dormant  partner  are  thus 

(z)  Dry  V.  Boswell,  1  Camp.  339;  Eep.  998. 

and  Green  v.  Beesley,  2  Bing.  N.  C.  (J)  28  &  29  Vict.  c.  86,  s.  1. 

108.     See  also  1  Smith's  Leading  (o)  Sect.  2. 

Cases,  506,  where  the  distinction  {d)  Sect,  3. 

between  the  mode  of  remmieratiou  (e)  Sect.  i. 

mentioned  in  the  text,  and  a  remu-  ( / )   Sect.  5.      By  sect.   6,  the 

iieration  out  of  the  net  profits,  is  word  "person,"  when  used  in  the 

noticed.  Act,  is  to  include  a  partnership  firm, 

(a)  See  the  argument  of   Lord  a  joint  stock  company,  and  a  cor- 

Mansfield  in  Hoare  v.  Dawes,  Doug.  poration, 
371  ;  see  also  Grace  v.  Smith,  3  Bl. 
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in  general  (subject  to  the  provisions  of  the  above  Act) 
exposed  to  the  same  liability,  yet  there  is  an  important 
difference  between  them.  The  former,  even  though  he 
retire  from  the  partnership,  continues  liable,  on  its  future 
engagements,  to  all  persons  who  had  before  dealt  with  it, 
unless  he  have  given  them  previous  notice  of  the  fact  of 
his  retirement;  and  will  even  continue  liable  on  its 
future  engagements  to  those  who  had  not  been  previous 
customers,  unless  some  public  notice  at  least  of  his  re- 
tirement have  been  given,  as  by  an  advertisement  in  the 
Gazette  (^).  But  a  dormant  partner  is  not  liable,  ex- 
cept upon  contracts  made  while  he  actually  continues  to 
be  interested  in  the  joint  concern. 

On  the  subject  of  partnership  we  shall  add  only  this 
remark,  that  the  adjustment  of  accounts  and  disputes 
between  persons  standing  in  that  relation  to  each  other, 
is  one  of  those  matters  for  which  the  common  law  pro- 
vides no  convenient  remedy ;  and  which  has  consequently 
fallen  under  the  almost  exclusive  cognizance  of  the 
courts  of  equity.  When  one  partner,  therefore,  has  any 
claim  against  another  in  his  social  capacity,  the  ordinary 
course  is  not  to  bring  an  action  at  law  (h),  but  to  file  a 

(ff)  See  Kirwau  v.  Kirwan,  i  Tyr.  tenant  in  common.  As  to  this  action, 

491.  see  Willes,  208  ;  Inglis  «.  Haigh,  8 

(7j)  There  is  only  one  action  at  Mee.  JSc  W.  769  ;  Baxter  v.  Hosier, 
law  which  in  general  can  be  main-  5  Bing.  N.  C.  288  ;  and  Henderson 
tained  by  one  partner  against  ano-  v.  Eason,  17  Q.  B.  701  ;  and  as  to 
ther,  in  respect  of  the  partnership  the  limitation  of  time  with  respect 
claims.  This  is  the  action  of  ao-  to  actions  of  account  or  for  not 
eoimt,  a  form  of  proceeding  which,  accounting,  see  19  &  20  Vict.  c.  97, 
after  long  desuetude,  some  attempts  s.  9.  As  to 'one  partner  being  nn- 
have  been  lately  made  to  revive.  able  (except  where  the  above  action 
By  4  Ann.  c.  16,  this  action  may  is  applicable)  to  sue  another  at  law, 
Ije  also  maintained  by  one  joint  in  reference  to  the  partnership  con- 
tenant  or  tenant  in  common,  his  cerns,  see  Brown  v.  Tapscott,  6 
executors  or  administrators,  against  Mee.  &  W.  119  ;  Carr  v.  Smith,  5 
the  other  as  baili6E,  for  receiving  Q.  B.  128  ;  French  v.  Stryng,  3 
more  than  his  share  or  proportion;  C.  B.  (N.  S.)  357  ;  Sedgwick  v. 
and  against  the  executors  or  ad^  Daniell,  2  H.  &  N.  319.  As  to 
ministrators  of  such  joint  tenant  or  when  trover  can  be  maintained  by 
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bill  in  equity,  to  obtain  an  account,  or  such  other  redress 
as  the  case  may  require  (i). 

V.  The  contract  which  we  shall  next  notice,  is  that  of 
guarantee ;  which  is  where  one  man  contracts  on  behalf 
of  another,  an  obligation  to  which  the  latter  is  also 
liable  as  the  proper  and  primary  party.  As  if  a  sum  of 
money  be  advanced  to  A.,  and  B.,  his  friend,  joins  with 
him  in  giving  a  bond  for  its  repayment ;  or  if  there  be 
an  agreement  to  supply  A.  with  goods  to  a  certain 
amount,  on  credit,  and  B.  gives  a  written  engagement  to 
see  the  seller  paid  for  all  goods,  that  shall  be  so 
supplied  (A) ;  or  if  A.  be  appointed  a  public  officer,  and 

B.  joins  with  him  in  a  bond,  engaging  that  he  shall  faith- 
fully perform  the  duties  of  the  office. 

Such  contracts  are  of  no  legal  force  if  made  by  word 
of  mouth  only ;  for  (as  we  have  seen)  by  the  Statute  of 
Frauds,  (29  Car.  II.  c.  3,)  s.  4,  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default  or  miscarriage  of 
another  person,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  by  hini 
lawfully  authorized  (Z).  But — if  so  made,  then — by  19 
&  20  Vict.  c.  97,  s.  3,  no  such  promise  shall  be  invalid  to 
support  an  action  or  other  proceeding  to  charge  the  person 
by  whom  it  shall  have  been  made,  by  reason  only  that 

one  part  owner  of  a  chattel,  against  297;    Forth  v.   Stanton,    1    Wms. 

the  other  owner,  see    Mayhew  v.  Saund.  211  ;  Tomlinson  v.  Gell,  6 

Herrick,  7  C.  B.  229.  Ad.  &  Ell.  664 ;  Eastwood  v.  Kenyon, 

(i)   See  Mitford's  Pleadings  in  11  Ad.  &  Ell.  446;  "Walker  v.  Hill, 

Chancery,  p.  120.  5  H.  &  N.  419.    In  9  Geo.  4,  c.  14, 

(S)  See  Chapman  v.   Sutton,  2  s.  6,  there  is  a  like  provision  as  to 

C.  B.  634.  representations  concerning  the  cha- 
(V)  Vide  sup.  p.  56.     See  the  racter,  ability  or  dealings  of  another, 

following  cases  under  this  provi-      with  intent   that   he   may  obtain 
sion :  Goodman  v.  Chase,  1  B.  &  A,      credit. 
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the  consideration  for  the  promise  does  not  appear  either 
in  writing  or  by  necessary  inference  from  a  written 
document  (?n). 

A  contract  of  this  description  is  also  of  no  effect  in 
law,  if  the  surety  or  person  giving  the  guarantee  is  at 
the  time  misled,  to  the  knowledge  of  him  who  receives 
it,  by  any  material  misrepresentation  of  the  state  of  ac- 
counts or  transactions  between  the  principal  parties  (w). 
And  even  where  valid  and  effectual,  it  is  to  receive  (for 
the  benefit  of  the  surety)  a  strict  construction :  so  as  not 
to  be  extended  (in  general)  to  matters  not  falling  with- 
in the  precise  terms  of  the  engagement  (o).  And  by 
19  &  20  Vict.  c.  97,  s.  4,  it  is  accordingly  declared,  in 
case  of  a  guarantee  to  or  for  a  firm,  that  (except  where 
otherwise  expressed  or  necessarily  implied)  no  such 
guarantee  shall  be  binding  in  respect  of  any  thing  done 
or  omitted  to  be.  done,  after  a  change  in  the  firm  shall 
have  taken  place. 

The  liability  once  attaching  to  a  surety  is,  moreover, 
discharged,  if  the  principal  debtor  be  released  by  the 
creditor,  or  if  the  debt  or  demand  for  which  the  guarantee 
was  given  be  by  any  means  extinguished  as  between 
those  parties  {p) ;  for  the  surety's  obligation  is  collateral 
only,  and  cannot,  therefore,  survive  the  liability  of  the 
principal  debtor  himself.  So  it  is  discharged  even  if  the 
creditor,  without  the  surety's  consent,  engage  to  give 

,  (to)  Prior  to  this  statute  it  had  N.  C.  142.  But  concealment  without 
been  decided,  that  if  the  considera-  fraud  will  not  vitiate  the  guarantee, 
tion,  as  well  as  the  promise,  did  See  the  North  British  Insurance 
not  appear  on  the  face  of  the  gua-  Company  v.  Lloyd,  10  Exch.  523. 
rantee,  the  case  fell  within  the  pro-  (o)  See  Weston  v.  Barton,  4 
bibition  of  the  Statute  of  Frauds  Taunt.  673  ;  Simson  v.  Cooke,  1 
(see  Wain  v.  Warlters,  5  East,  10).  Bing.  462  ;  UniTersity  of  Cam- 
As  to  the  nature  of  the  considera^  bridge  v.  Baldwin,  5  Mee.  &  W. 
tion  which  will  support- a  guarantee,  680;  Stewart  v.  M'Kean,  10  Exch. 
see  Oldenshaw  v.  King,  2  H.  &  N.  675. 

617 ;  Holmes  «,.  Mitchell,  7  C,  B.  {p)  See  Lewis  v.  Jones,  4  Bam. 

(,N.  S.)  361.  &   Cress.  506;   Hall  v.  Hutchons, 

(ft)  Stone  V.  Compton,  5  Bing.  3  Myl.  &  K.  426. 
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any  indulgence,  in  point  of  time,  to  the  principal  debtor ; 
for  there  would  otherwise  be  a  prolongation  of  the  surety's, 
liability,  beyond  the  period  contemplated  by  the  parties 
at  the  time  that  the  guarantee  was  originally  given  (q). 

The  law  moreover  implies,  ia  favour  of  the  surety,  a 
promise  on  the  part  of  the  principal  debtor  to  reimburse 
him— as  well  principal  as  interest  (r), — for  any  payment 
which  he  is  obliged  to  make  upon  his  guarantee  («). 
And  where  two  or  more  persons  have  become  sureties 
in  respect  of  the  same  debt  or  demand  (whether  by  the 
same  instrument  of  guarantee  or  by  different  ones),  any 
one  of  them  who  pays  more  than  his  rateable  proportion 
is  entitled  to  contribution  for  such  excess  from  the  other ' 
surety  or  sureties  (t), — a  right  founded,  it  is  said,  not  on 
any  implied  contract,  but  on  a  natural  principle  of 
justice  :  and  one  which  has  been  recently  recognized  by 
the  statute  19  &  20  Vict.  c.  97,  s.  5  (m). 

To  these  rules,  reasonably  established  by  the  law  for 
the  protection  of  him  who  guarantees  another's  debt, 
we  may  add,  that  when  that  debt  becomes  due,  he  may 
apply  -to  a  court  of  equity  to  compel  his  principal  to  pay 
it  off,  and  thus  to  relieve  him  from  further  liability  {v) ; 
and  that  where  the  surety  is  himself  obliged  to  make  the 
payment  he  is  entitled  to  an  assignment  of  every  security 
which  the  creditor  held  in  respect  of  the  debt;  and  to 
stand  in  the  place  of  the  creditor  in  respect  of  such 

((?)  See  an  elaborate  discussion  that  a  surety  who  has  paid  more 
of  this  doctrine  in  Pooley  v.  Harra^  than  his  share,  cannot  recorer  con- 
dine,  7  Ell.  &  Bl.  431;  Frazer  v,  tributlon  from  any  co-surety  who  be- 
Jordan,  8  Ell.  &  Bl.  303;  and  Tay-  came  such  at  Ms  request.  (Turner 
lor  V.  Burgess,  5  H.  &  N.  1.  See  v.  Davies,  2  Esp.  478.)  The  rule 
also  Watts  v.  Shuttleworth,  6  H.  &  stated  in  the  text  prevails  where 
N.  235.  one  of   several  joint  debtors  has 

(r)  Petre  v.  Buncombe,  2  L.  M.  paid  the  entire  debt.     (Batchelop 

&  P.  107.  V.  Lawrence,  9  C.  B.  (N.  S.)  543.) 

(s)  "Vide  sup.  p.  67.    See  Batard  (u)  See  Reynolds  v.  Wheeler,  10 

V.  Hawes,  2  Ell.  &  Bl.  287.  C.  B.  (N.  S.)  661. 

(i)  It  has  been  held,  however,  as  («)  AntrolMs  i;.  Davidson,  3  Mer. 

an  exception  to  this  general  rule,  579. 
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security,  whether  as  against  the  principal  debtor,  or  any 
co-surety  (a:). 

The  contracts  on  which  our  attention  has  been  hitherto 
bestowed  are  characterized  rather  by  their  subject-mat- 
ter, than  their  form :  but  those  which  we  shall  hereafter 
consider  are  of  forms  more  fixed  and  determinate ;  and 
are  also  distinguMed  from  those  already  described  as 
being,  by  their  very  nature  and  definition,  written  instru- 
ments.    Among  these,  the  first  notice  is  due  to 

VI.  Bonds  (or  writings  obligatory^, — which  are  a  kind 
of  contract  in  very  extensive  use,  being  adopted  in  a 
great  variety  of  cases  where  the  object  is  that  there 
shall  be  security  for  the  payment  of  money,  or  the  per- 
formance of  any  other  act ;  a  bond  being  an  instrument 
under  seal,  whereby  the  party  from  whom  the  security  is 
intended  to  be  taken  obliges  himself  to  pay  a  certain  sum 
of  money  to  another  at  a  day  specified  (y).  [If  this  be 
all,  the  bond  is  called  a  single  one  (^simplex  obligatio),  but 
there  is  generally,]  indeed,  in  practice  invariably,  [a 
condition  added,  that  if  the  obligor  does  some  particular 
act,  the  obligation  shall  be  void,  or  else  shall  remain  in 
fuU  force ;]  and  the  simi  mentioned  in  the  obligatory  part 
of  the  bond  is  in  the  nature  of  a  penal  sum  (or  penalty), 
and  is  usually  fixed  at  much  more  than  sufiicient  to 
cover  any  possible  damage  arising  from  a  breach  of  the 
condition  by  non-performance  of  the  act  therein  men~ 

(a;)  19  &  20  Vict.  c.  97,  s.  5.  As  seal  of  a  company  admitting  the  in- 
to this  provision  see  Copis  v.  Mid-  debtedness  of  the  company  to  a  spe- 
dleton,  1  Turn.  &  Russ.  224;  and  cified  amoimt  to  the  obligee,  with  a 
Wodehouse  v.  Farebrother,  5  Ell.  covenant  to  pay  him  such  amount 
&  Bl.  277.  with  interest  on  a  future  day.     See 

{y)  There  is  a,  species  of  bond  Chambers  v.  Manchester,  &c.  Rail- 
much  in  use  in  commercial  transac-  way,  5  B.  &  Sm.  288  ;  White  ». 
tions  known  as  "  Lloyd's  bonds."  Carmarthen  Railway,  1  Hem.  &  G. 
It  may  be  worth  explaining  that  786 ;  Blackmore  ii.  Yates,  Law  Rep., 
these    are   instruments'  under  the  2  Ex.  225, 
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tioned.  The  nature  of  this  act  depends  upon  the  par- 
ticular object  intended  to  be  secured.  Thus  it  may  be 
the  repayment  (with  interest)  of  a  principal  sum  bor- 
rowed of  -the  obligee ;  the  periodical  payment  to  him 
of  an  annuity ;  or  the  faithful  performance,  by  a  third 
person,  of  the  duties  of  an  office  held  under  the  obligee. 
[In  case  the  condition  is  not  performed, 'the  bond  becomes 
forfeited  or  absolute  at  law;  and  charges  the  obligor, 
while  living,]  and,  after  his  death,  his  executor,  or  ad- 
ministrator,— and  (subject  to  distinctions  explained  in  a 
former  part  of  this  work)  is  also  capable  of  being  enforced 
against  his  heir  or  devisee  (z). 

[If  the  condition  of  a  bond  be  impossible  at  the  time 
of  making  it,  or  be  uncertain,  or  insensible,  the  condition 
alone  is  void,  and  the  bond  shall  stand  single  and  uncon- 
ditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obligation,  from  which  he  can  never  be  re- 
leased (a).  J  On  the  other  hand,  if  the  condition  be  to 
do  a  thing  that  is  either  illegal  at  common  law,  or  con- 
trary to  the  provision  of  an  act  of  parliament,  the  whole 
bond  is  void(&);  for  the  whole  is  an  unlawful  contract, 
and  the  obligee  shall  take  no  advantage  of  such  a  trans- 
action. And  the  effect  will  be  the  same  even  though  the 
condition  be  ex  facie  legal,  if  the  bond  was  in  reality 
given  upon  an  illegal  consideration ;  or  if  it  be  to  effect 
an  unlawful  object  which  the  condition  does  not  disclose, 
or  attempts  by  its  language  to  conceal :  for  though,  by 
the  general  rule  of  law,  the  parties  to  any  deed  are  in 
general  estopped  from  contradicting  it,  or  assigning  to  it 

(2)  Vide  sup.  vol.  i.  pp.  443,  444.  the    case  where   the    condition  is 

(a)  Campbell  v.  French,  6  T.  R.  "  malum  in  se,"  and  where  it  is 

211 ;  see  Duvergier  v.  Fellowes,  5  "  contrary  to  some  rule  of  Ian  that 

Bing.  256.      •  ig  merely  positive ;"  considering 

(S)  1  Saund.byPat.&  Will.  66  a,  the  bond  as  void  in  the  first  case, 

n.  (1),    Blackstone  (vol.  ii.  p.  348)  but  in  the  second,  single.    (See  also 

makes  a  distinction,  not  recognized  Co.  Litt.  206  b.) 

by  the  modem  authorities,  between 
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any  intent  beyond  that  which  appears  on  the  instrument 
itself  (c),  yet  an  exception  is  permitted  in  this  case,  upon 
the  obvious  ground  of  public  policy  {d).  But  if  a  bond 
have  several  conditions,  the  one  legal  and  the  other 
illegal — and  of  a  nature  entirely  distinct,  aiid  not  de- 
pendent upon  each  other — the  general  rule  then  is,  that 
the  latter  condition  only  shall  be  avoided ;  and  that  the 
bond  shall  continue  nevertheless  in  force,  and  be  subject 
to  the  remaining  or  valid  condition  (e).  Such  appears, 
to  be  the  state  of  the  law,  with  respect  to  conditions  im- 
possible or  illegal  at  the  time  when  the  bond  is  executed. 
But  if  the  condition  be  then  possible  and  legal,  and. 
afterwards  become  impossible  by  the  act  of  God,  or  that 
of  the  obligee  himself — or  if  it  shall  become  by  any 
means  illegal — the  penalty  of  the  obligation  is  in  any  of 
these  cases  saved,  and  the  obligor  discharged  from  all 
liability ;  for  no  prudence  or  foresight  on  his  part  could 
guard  against  such  a  contingency  (y). 

[On  the  forfeiture  of  the  bond,  the  whole  penalty  was 
formerly  recoverable  at  law;  but  here  the  courts  of 
equity  interposed,  and  would  not  permit  a  man  to  take 
more  than  in  conscience  he  ought,  viz.,  his  principal, 
interest,  and  expenses,] — or,  supposing  the  breach  not  to 
consist  in  the  mere  failure  to  pay  money,  the  amount  of 
damage  actually  sustained  thereby.  And,  with  respect, 
to  money  bonds,  this  principle  of  equity  was  in  course 
of  time  introduced  even  into  the  practice  of  the  courts 
of  law  (^).     In  confirmation  of  which,  it  was  enacted,  by 

(c)  Vide  sup.  vol.  I.  p.  498.  Co.  Litt.  ubi  sup.  the  distinction  is 

((i)  Collins  u.  Blantem,  2  Wils.  made  between  conditions  of  bonds 

341 ;   Paxton  -ii.  Popham,  2  East,  and  conditions  annexed  to  an  estate; 

421.  as  to  which  last,  it  is  laid  down, 

(e)  1  Saund.  by  Pat.  &  Will.  66  a,  that  if  they  become  impossible  the- 

n.  (1),  u.  (d);  see  Green  v.  Price,  13  estate  is  absolute.     As  to  such  con- 

Mee.  &  W.  695.  ditions,  see  also  Co.  Litt.   209  a; 

(/)  Co.  Litt.  206  a;  Bro.Ab.  tit.  Shep.  Touch.  157;  et  sup.  vol.  I. 

Condition,  pi.  127;  Eaton  v.  Butter,  p.  312. 

W.  Jon.  180;  2  Bl.  Com.  341.    In  ,(<7)  2  BI.  Com.  341,  and  see  Stem 
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4  &  5  Anne,  c,  16,  with  respect  to  bonds  of  this  descrip- 
tion, that  the  bringing  into  court  of  the  principal  sum 
due,  with  interest  and  costs,  should  be  a  full  satisfaction 
and  discharge  in  a  court  of  law,  even  after  action  com- 
menced; and  further  that  such  a  bond  should  not  be 
forfeited  by  mere  non-payment  at  the  precise  day  men- 
tioned in  the  condition ;  but  that  if  payment  should  be 
made  before  or  even  after  the  day,  it  might  be  pleaded  as 
a.  good  bar  to  any  action  afterwards  brought  on  the  in- 
strument (A).  An  improvement  founded  on  the  same 
general  principle  has  been  also  introduced  with  respect 
to  bonds  conditioned  for  the  performance  of  other  acts, 
not  consisting  in  the  simple  payment  of  money  on  a 
day  certain.  For  it  was  enacted  by  8  &  9  Will.  III. 
c.  11,  (and  the  provisions  on  this  subject  have  been  ex- 
pressly recognized  and  preserved  by  the  15  &  16  Vict, 
c.  76,  known  as  the  Common  Law  Procedure  Act,  1852,) 
that,  when  an  action  at  law  is  brought  upon  an  instru- 
ment of  this  description,  a  jury  shall  always  inquire  of  the 
damages  which  the  plaintiff  has  actually  sustained  by 
breach  of  the  condition;  and  though  (for  his  better 
security  in  the  event  of  any  future  breach)  he  may  still 
enter  up  judgment  for  the  penalty,  as  at  common  law, 
yet  he  cannot  take  out  execution  to  a  larger  amount  than 
the  damages  which  the  jury  shall  assess  (i). 

This  subject  being  nearly  related  to  the  general  one 
of  contracts  secured  by  penalties,  we  shall  take  occasion, 

1).  Vanburgh,   2    Keb.  653,    555;  Pat.  &  -Will.  58  b;   2  ibid.  187  a; 

Anon.,  6  Mod.  11 ;  Burridge  v.  Por-  Smith  v.  Bond,  10  Bing.  125 ;  Ether- 

tescue,  ibid.  60;  Ii-eland's  case,  ibid.  sey  v.  Jackson,  8  T.  R.  255;  Hom- 

^'^l'      .  ,  fray  V.  Rigby,  5  Mau.  &  Sel.  60; 

W  As  to  the  construction  of  this  James  v.  Thomas,  5  Bam  &  Adol 

statute,  see  Robinson  ..  Brown,  3  40 ;  Archbishop  of  Canterbury  v. 

^*-  Robertson,  3   Tyr.  390 ;    Kepp  v. 

W  15  &   16  Vict.  c.  76,  s.  96.  Wiggett,  4  C.  B.  678;  Bishop  of 

On   this   subject,  see    Saund.   by  London  «.  M'Neil,  9  Exch.  490 
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though  at  the  expense  of  some  digression,  to  advert  to 
some  of  the  learning  connected  with  that  topic. 

In  contracts  not  framed  as  honds,  (for  to  bonds  we  do 
not  now  refer,)  it  often  happens,  that,  in  connection  with 
a  covenant  or  promise  that  one  of  the  parties  shall  per- 
form a  certain  act,  the  same  instrument  provides  that  he 
shall  pay  to  the  other  a  sum  of  large  amount,  in  the 
event  of  its  non-performance:  and  the  question  fre- 
quently arises,  whether  this  sum  should  be  considered  as 
a  penalty,  or  as  the  liquidated  amount  of  damage  which, 
in  such  an  event,  the  injured  party  shall  be  taken  to  have 
really  sustained.  And  the  distinction  is  important ;  for 
if  the  sum  is  to  be  taken  in  the  former  light,  then  the 
party  who  complains  of  the  breach  of  the  agreement,  on 
bringing  his  action  and  proving  the  breach  alleged,  is 
compelled  by  the  statute  of  William  the  third,  just  men- 
tioned (which  applies  to  this  case  as  well  as  to  a  bond), 
to  limit  his  execution  to  the  amount  of  damages  which  a 
jury  shall  assess  upon  the  evidence  laid  before  them; 
though  he  may  sign  judgment  for  the  whole  amount  of 
the  penalty,  for  his  better  security  for  the  future  (A). 
On  the  other  hand,  where  the  case  is  considered  as  one 
of  liquidated  damages,  the  effect  is  to  entitle  the  plain- 
tiff, on  proving  a  breach,  to  an  award  both  of  judgment 
and  execution  for  the  sum  so  agreed  upon:  the  settle- 
ment of  its  amount  by  the  parties  themselves  superseding 
the  exercise  of  any  discretion  by  the  jury. 

The  question,  whether,  in  any  particular  case,  a  given 
sum  shall  fall  under  one  of  these  predicaments  or  the 
other,  depends  partly  upon  the  meaning  of  the  parties 
themselves,  as  apparent  on  the  face  of  the  contract ; 
partly  on  that  principle  of  equity  infused  into  the  law, 
by  the  effect  of  the  statutes  already  mentioned,  by  which 

(K)  See  16  &  16  Vict.  c.  76,  s.  96,      contracts  secured   by  penalties,  as 
■which  (as  the  previous  enactments      well  as  to  bonds, 
of  8  &  9  Will.  3,  0.  11)  applies  to 
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a  party  is  prevented  from  recovering  more  than  lie  is 
conscientiously  entitled  to  claim.  If  the  sum  was  in- 
tended by  the  contractors  themselves  as  penalty,  the  law 
also  will  always  assign  to  it  the  same  character;  and 
there  can  be  no  doubt  (in  general)  that  such  is  their 
intention,  where  the  word  "penalty"  is  introduced  (?). 
-And  even  where  their  own  design  was  to  stipulate  for 
liquidated  damages,  yet  if  the  sum  they  specify  appear  to 
be  substantially,  and  in  its  essential  nature,  a  penalty, 
the  law  will  insist  on  its  being  so  construed,  in  order 
to  restrain  the  plaintiff's  execution  to  a  reasonable 
amount  {m).  In  illustration  of  which  latter  principle  it 
may  be  remarked,  that  where  the  agreement  is  to  pay  a 
certain  siun  of  money,  with  a  further  proviso  for  pay- 
ment of  a  larger  sum,  far  exceeding  what  could  be  due 
for  interest,  in  case  of  default,  the  larger  sum  will  be 
treated  as  penalty,  even  though  the  parties  have  described 
it  as  stipulated  damages ;  because  it  is  clearly  not,  in  such 
a  case,  the  natural  measure  of  compensation :  and  upon 
the  same  principle,  where  a  contract  contains  a  variety 
of  distinct  stipulations  involving  inter  alia  the  payment 
of  money  to  a  fixed  amount,  and  provides  for  payment 
of  a  larger  sum  upon  breach  of  any  one  of  the  stipula- 
tions, that  siun  will  also  rank,  in  legal  contemplation,  as 
a  penalty  (?i).  But  on  the  other  hand,  there  are  cases  in 
which  reason  and  justice  are  felt  to  require  an  opposite 
construction;  provided  the  language  of  the  parties  is 
consistent  with  the  supposition  that  they  intended  the 
sum  specified  to  be  taken  as  the  real  measure  of  damages; 
Thus  where  a  man  engaged  with  a  woman  to  marry  no- 
body but  her,  and  on  marrying  with  any  other  to  pay  her 
1000/.,  she  was  held  entitled,  on  breach  of  this  engage- 
ment, to  judgment  and  execution  for  the  entire  sum, 

{I)  Smith  V.  Dickenson,  3  Boa.  &  4  C.  B.  (N.  S.)  97,  118. 

^"^•^S"-  (»)   See    Atkyns  v.  Kinnier,  i 

(m)  See    Astley    v.    Weldon,  2  Exch.  776. 
Bos.  &  Pul.  346  ;  Eeindel  v.  ScheU, 
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supposing  the  action  to  be  maintainable  at  all :  but  tbe 
contract  was  ultimately  adjudged  to  be  illegal,  as  in  re- 
straint of  marriage,  and  not  capable  of  being  enforced  (o). 
So  where  on  the  dissolution  of  a  partnership  between 
attomies,  one  of  the  parties  covenanted  with  the  other 
not  to  carry  on  the  busiaess  of  an  attorney  within  fifty 
miles  from  a  place  n^med,  nor  to  interfere  with  the 
clients  of  the  late  partnership,  and  on  infringement  of 
that  covenant  to  pay  lOOOZ.  for  liquidated  damages,  and 
not  by  way  of  penalty — here,  the  intention  of  the  parties 
being  clear,  the  sum  specified  was  held  to  be  the  true 
measure  of  damages,  and  to  be  recoverable  as  such  (p). 

YII.  We  shall  next  advert  to  bills  of  exchange  and 
promissory  notes,  being  two  different  species  of  merchan- 
tile  instruments,  in  writing  (without  seal),  by  which  men 
enter  into  engagement  for  the  payment  of  money.  And 
we  shall  treat  of  them  severally,  and  in  their  order ; 
though  there  is  so  little  difierence  in  principle  between 
a  bill  and  a  note,  that,  when  the  nature  and  properties  of 
the  former  are  well  understood,  the  latter  will  require 
but  a  very  brief  notice. 

1.  First,  then,  a  bill  of  exchange — which  [is  a  se- 
curity originally  invented  among  merchants  in  different 
countries,  for  the  more  easy  remittance  of  money  from 
one  to  the  other,  and  has  since  spread  itself  into  almost 
all  pecuniary  transactions,] — may  be  defined  as  [an  open 
letter  of  request  from  one  man  to  another,  desiring  him 
to  pay  a  sum  named  therein  to  a  third  person,  on  his  ac- 
count (5-)  ;j  and  by  this  method  [a  man  at  the  most  dis- 
tant part  of  the  world  may  have  money  remitted  to  him 
from  any  trading  country.     If  A.  lives  in  Jamaica,  and 

(0)  Lowe  V.  Peers,  4  Burr.  2225.        H.  &  N.  506  ;  Games  v.  Nesbitt,  7 

ip)  Galsworthy  v.  Strutt,  1  Exch.      H.  &  IS.  778. 
659.     See  also  Sainter  v.  Terguson,  (j)  See  Davis  u.  Clarke,  6  Q.  B. 

7  C.  B.  716 ;  Mercer  ».  Irving,  Ell.  16;  Peto  v.  Reynolds,  9  Exch.  410. 
Bl.  &  EU.  563  i  Betts  v.  Bunch,  4 

I  2 
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[owes  B.,  who  lives  in  England,  1000/. ;  now  if  C.  be  go- 
ing from  England  to  Jamaica,  he  may  pay  B.  the  lOOOZ., 
and  take  a  bill  of  exchange  drawn  by  B.  in  England, 
upon  A.  in  Jamaica,  and  receive  it  when  he  comes  thither. 
Thus  does  B.  receive  his  debt,  at  any  distance  of  place,  by 
transferring  it  to  C,  who  carries  over  the  money  in  paper 
credit,  without  danger  of  robbery  or  loss.  This  method 
is  said  to  have  been  brought  into  general  use  by  the  Jews 
and  Lombards,  when  banished  for  their  usury  and  other 
vices,  in  order  more  easily  to  draw  their  effects  out  of 
Prance  and  England,  into  those  countries  in  which  they 
had  chosen  to  reside.  But  the  invention  of  it  was  a 
little  earlier  :  for  the  Jews  were  banished  out  of  Guienne 
in  1287,  and  out  of  England  in  1290  (r) ;  and  in  1236, 
the  use  of  paper  credit  was  introduced  into  the  Mogul 
empire  in  China  (s).  In  common  speech,  such  a  bill  is 
frequently  called  a  draft,  but  a  hill  of  exchange  is  the 
more  legal,  as  well  as  mercantile  expression.  The  per- 
son, however,  who  writes  this  letter  is  called  in  law  the 
drawer,  and  he  to  whom  it  is  written,  the  drawee  ;]  and 
the  third  person,  to  whom  it  is  payable,  is  called  the 
payee. 

These  bills  are  either  inland  or  foreign.  An  inland 
bill  is  one  drawn  in  any  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  the  islands  of  Man, 
Guernsey,  Jersey,  Alderney  and  Sark,  and  the  islands 
adjacent  to  any  of  them  (being  part  of  the  dominions 
of  her  Majesty),  and  made  payable  in,  or  drawn  upon 
any  person  resident  in,  any  part  of  the  said  united 
kingdom  or  islands  {t).     A  foreign  bill  is  one  drawn  by 

(r)  2  Carte,  Hist.  Eng.  203—206.  of  exchange  and  promissory  notes, 

(s)  Mod.  Tin.  Hist.  iv.  499.    Bills  though  the  latter  have  never  before 

of  exchange  are  said  to  have  been  been  considered  as  subject  to  the 

known  to  the  antients ;   see  Park,  distinction  of  inland  and  foreign. 

Ins.  Introd.  xix.  u.  (b),  7th  edit.  Formerly  a  bill  drawn  or  payable 

(f)  This  is  enacted  by  19  &  20  in  Scotland  or  IreUndyfO&ioxaga: 

Vict.  c.  97,  a.  7;  and  the  enactment  but  it  is  now  made  an  inland  one 

is  so  worded  as  to  apply  both  to  bills  by  the  effect  of  the  statute  just 
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a  person  residing  abroad  upon  some  person  in  England, 
or  vice  versa.  [Formerly  foreign  bills  of  exchange  were 
much,  more  regarded  in  the  eye  of  the  law  than  inland 
ones,  as  being  thought  of  more  public  concern  in  the 
advancement  of  trade  and  commerce.  But  now  by  9  & 
10  Will.  III.  c.  17,  and  3  &  4  Anne,  c.  9,— made  per- 
petual by  7  Anne,  c.  25  (m)— inland  bills  of  exchange  are 
put  upon  the  same  footing  as  foreign  ones ;  what  was 
the  law  and  custom  of  merchants  with  regard  to  the  one, 
and  taken  notice  of  merely  as  such,  being  by  those 
statutes  expressly  enacted  with  regard  to  the  other:] 
so  that  now  there  is,  in  law,  no  substantial  difference 
between  them  (a;). 

If  a  bill  be  made  payable  (as  is  most  usually  the  case) 
to  order,  that  is,  either  to  A.  B.  or  his  order,  or  merely 
to  the  order  of  A.  B.  (which  is  in  all  respects  equivalent), 
it  is  said  to  be  negotiable  (y) : — a  term  applied,  in  law,  to 
any  instrument,  the  right  of  action  on  which  is,  by  excep- 
tion from  the  common  rule,  freely  assignable  from  man  to 
man(2:); — and  the  payee  may,  by  indorsement,  that  is, 
by  writing  his  name  on  the  back  of  the  bill,  assign  over 
his  interest  therein.  Such  indorsement  may  either  be 
in  blank  or  in  full.  In  the  former  case,  the  payee  simply 
writes  his  own  name ;  in  the  latter,  he  also  names  the 


mentioned.     It  is   to  be  observed,  (vide  post,  p.   1233.     There  is  a 

however,  that  the  statute  has  a  pro-  difference  also  between  them  in  the 

"  viso,  that  nothing  contained  in  the  regulations  as  to  stamps.    ( See  17 

"  above  provisions    shall   alter  or  &  18  Vict.  c.  83;  27  &  28  Vict.  c. 

"  affect  the  stamp  duty,  _l£   any,  66,  s.  2.) 

"  which,  but  for   that  enactment,  (y)  Bayley  on  Bills,  31, 6th  edit. ; 

"  would  be  payable  in  respect  of  Plimley  v.  Westley,  2  Bing.  N.  C. 

"  any  such  bill  or  note."  249. 

(m)  See  also  19  &  20  Vict.  c.  97,  (z)   It  is  to  be  observed,  that, 

s.  6.  though  certain  instruments  of  mo- 

(a;)  An  inland  bill,  however,  dif-  dem  introduction,  such  as  dock  war- 

f ers  from  a  foreign  one  in  respect  of  rants,  delivery  warrants,  and  the  like, 

the  protest  upon  dishonour;  which  are  commonly  described  as  negoti- 

in  the  case  of  the  latter  is  necessary,  aile,  they  are  not  strictly  so.  ■  (See 

in  the  case  of  the  former  is  not  Kingsford  v.  Merry,  1  H.  &  N,  503.) 
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intended  assignee,  as  the  person  to  receive  payment; 
and  to  the  intended  assignee,  in  either  case,  he  delivers 
over  the  bill  so  indorsed  (a):  and  such  assignee  (or 
indorsee  as  he  is  called)  may  indorse  in  like  manner  to 
another,  and  so  on  in  infinitum  (b).  If  the  bill  be  pay- 
able (as  it  may  be)  simply  to  a  person  named,  and  not  to 
order,  it  is  not  negotiable;  and  on  the  other  hand,  if 
made  payable  to  bearer, — as  is  usually  the  case  in  that 
species  of  bill  called  a  cheque  on  a  banker  (c), — it  is 
negotiable  without  any  indorsement,  and  by  mere  de- 
livery. And  the  case  is  the  same  where  a  biU,  payable 
to  order,  is  indorsed  in  blank  by  the  payee ;  for  it  may 
afterwards  be  transferred  either  by  a  new  indorsement 
and  delivery,  or  by  simply  delivering  it  to  the  intended 
transferee. 

When  the  time  arrives  at  which  a  bill  is  intended  to 
be  payable,  it  is  said  to  be  due  (or  at  maturity) ;  but  this 


(a)  As  to  the  necessity  that  it 
should  be  delivered,  see  Bromage  o. 
Lloyd,  1  Exch.  32;  and  Emmett  v. 
Tottenham,  8  Exch.  884. 

(i)  An  indorsement  may  take 
place  even,  after  the  bill  is  due. 
But  in  that  case,  the  indorsee  is 
deemed  to  take  the  same  subject  to 
all  objections  or  exceptions  to  which 
it  was  subject  in  the  hands  of  the 
iudorser.  Banks  v.  Colwell,  3  T.  E. 
81 ;  Brown  v.  Tm-ner,  7  T.  E.  630 ; 
and  see  19  &  20  Vict.  c.  60,  s.  16. 

(e)  By  19  Sc  20  Vict.  c.  25,  and 
21  &  22  Vict.  c.  79— passed  in  con- 
sequence of  doubts  having  arisen  as 
to  the  obligations  of  bankers  with 
respect  to  what  are  commonly  called 
crossed  cheques  (as  to  which  iU- 
straments,  see  Carlon  v.  Ireland, 
5  Ell.  8e  Bl.  765  ;  Simmons  v.  Tay- 
lor, i  0.  B.  (N.  S.)  463) -it  is  en- 
acted, 1,  that  in  every  case  where 
11  cheque  or  di'aft  on  any  banker, 


(made  payable  to  bearer  or  to  order 
on  demand,)  bears  across  its  face  an 
addition,  in  written  or  stamped  let- 
ters, of  the  name  of  any  banker,  or 
of  the  words  "and  company"  in 
fuU  or  abbreviated — the  banker  on 
whom  it  is  drawn  shall  not  pay  such 
cheque  or  draft  to  any  other  than 
the  banker  whose  name  is  crossed  ; 
or  it  crossed,  but  without  a  banker's 
name,  to  any  other  than  a  banker  : 
and  2,  that  in  the  construction  of 
the  Acts  the  word  "  banker  "  shall 
include  any  person  or  persons,  or 
corporation,  or  joint  stock,  or  other 
company  acting  as  a  banker  or  bant- 
ers. As  to  cheques  on  bankers,  see 
also  Serle  v.  Norton,  9  Mee.  &  W. 
309;  Keane  v.  Beard,  8  C.B.  (N.  S.) 
372 ;  Hare  v.  Henty,  10  C.  B.  fN,  S. ) 
65 ;  and  as  to  the  stamp  duty  of 
one  penny  thereon,  see  21  &  22  Vict, 
c.  26;  23  Vict.  o.  15. 
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is  not  precisely  the  time  expressed  for  payment  on  the 
face  of  it,  the  custom  of  merchants  allowing  for  that 
purpose — unless  it  be  drawn  payable  on  demand {d) — 
three  days  beyond  the  time  so  expressed,  which  are 
called  days  of  grace ;  so  that  a  bill  becomes  in  reality 
due  upon  the  third  day  of  grace,  and  not  earlier,  unless 
that  day  fall  upon  a  Sunday,  Christmas-day,  Good 
Friday,  or  a  day  of  public  fast  or  thanksgiying  (e), — in 
which  cases  the  bill  becomes  due  the  day  before.  At 
any  time  before  it  becomes  due,  the  person  who  possesses 
or  is  the  holder  of  it — whether  as  payee  or  transferee 
— may  present  it  (that  is,  carry  and  show  it)  to  the 
drawee,  for  his  acceptance.  This  it  is  in  his  option 
either  to  make  or  to  refuse ;  and  we  will  first  suppose 
him  to  take  the  former  course. 

An  acceptance  (as  to  the  manner  of  it)  must  be  in 
writing  on  the  instrument :  it  being  provided  by  19  &  20 
Vict.  c.  97,  s.  6,  that  no  acceptance  of  any  bill  of  ex- 
change, whether  inland  or  foreign,  shall  be  sufficient  to 
bind  or  charge  any  person,  unless  the  same  be  in  writing 
on  such  bill ;  or,  if  there  be  more  than  one  part  of  such 
bill,  on  one  of  the  said  parts ;  and  that  it  must,  moreover, 
be  signed  by  the  acceptor  or  by  some  person  duly  autho- 
rized by  hinn  (_/").  The  bill  may  also  be  either  accepted 
simply  (without  specifying  where  it  will  be  paid),  or  it 
may  be  accepted  specially,  that  is,  as  payable  at  some 
specified  place,  "  and  not  elsewhere."  But  it  is  enacted 
by  1  &  2  Geo.  IV.  c.  78,  s.  1  {g),  that  an  acceptance 
at  a  banker's,  without   such  restrictive  words  as  just 

(d)  Chitty,  Bills,  377,  9th  edit.  4,  c.  24,  s.  8)  have  been  in  writing, 
If  drawn  payable  at  sight,  the  days  a  foreign  one  might  be  accepted 
of  grace  are  nevertheless  allowed  either  in  writing  or  by  parol.  (See 
(ibid).  Mahony  v.  Ashton,  2  Bam.  &  Aid. 

(e)  39  &  40  Geo.  3,  c  42 ;  7  &  8  478.) 

Geo.  4,  c.  15.  (^)  See  Halsted   v.   Shelton,    5 

(/)  Formerly,  though  the  accept-  Q.  B.  86;   Burchfield  v.  Moore,  3 

ance  of  an  inland  bill  must  (under  Ell.  &  Bl.  683. 
1  &  2  Geo.  4,  c.  78,  s.  2,  and  9  Geo. 
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mentioned,  shall  not  have  the  effect  of  making  the  bill 
payable  at  such  banker's  only.  Such  a  mode  of  accept- 
ance is  merely  for  the  convenience  of  the  drawee,  and  in 
no  respect  qualifies  his  liability  Qi).  After  acceptance, 
any  person,  who,  as  payee,  or  by  transfer  (whether 
before  or  after  acceptance),  may  be  the  holder  of  the 
bill  at  its  maturity,  is  entitled  to  immediate  payment 
of  the  amount  for  which  it  is  drawn,  upon  present- 
ing it  to  the  acceptor, — or  at  the  place  where  he  has 
made  it  payable  (z), — for  payment,  and  being  ready  to 
deliver  it  up  on  payment  being  made  (k) :  and,  if  under 
such  circumstances  the  money  be  not  then  paid,  has  a 
right  to  bring  an  action  against  the  acceptor  for  the 
amount  (?).  But  the  holder  is,  in  that  case,  also  entitled 
to  have  recourse  to  the  drawer;  and  to  every  person 
whose  name  was  on  the  bill  as  indorser  when  it  came  to 
the  holder's  hands :  for  each  of  these  parties  is  a  warrantor 
for  the  payment  of  the  bill,  and  it  is  on  the  credit  of 
their  names  (though  also  on  that  of  the  acceptor,  where 
it  was  negotiated  after  acceptance),  that  the  holder  is 
supposed  to  have  taken  the  bill.  The  right  of  the  holder, 
however,  to  have  recourse  to  the  drawer  and  indorsers, 
is  subject  to  these  conditions;  first,  that  he  shall  have 
presented  the  bill  to  the  drawee  for  payment,  on  the 


(A)  Turner  v.  Hayden,  4  Bam,  &  and  payable,  is  prohibited  from  de- 
Cress.  1.  fending  the  action,  unless  he  obtains 

(i)  De  Bergareche  ».  Pillin,  3  leare  to  do  so  from  a  judge.    And 

Bing.  476.  this  leave  (as  a  general  rule)  will 

(It)  Hansard  v.  Eobinson,  7  B.  &  only  be  granted  where  he  pays  the 

C.  90;  Eamulz  u.  Crowe,  1  Exch.  money  into  court,  or  shows  on  affi- 

167.  davit  that  he  has  a  legal  or  equita- 

(l)  It  may  be  here  observed,  that  ble  defence,  or  shows  facts  which 

by  the  recent  act  of  18  &  19  Vict.  would  make  it  incumbent  on  the 

c.  67,  passed  "  to  facilitate  the  reme-  holder  to  prove  consideration  (as 

dies  on  bills  and  notes,  by  the  pre-  to  which,.vide  post,  pp.  127,  128). 

vention  of  frivolous  or  fictitious  de-  As  to  the  practice  under  this  statute, 

fences,"  the  defendant,  in  any  action  see  Reg.  Gen.,  M.  T.  1855  and  H.  T. 

on  a  bill  or  note  commenced  within  1858  (8  Ell.  &  Bl.  949). 
six  months  after  it  has  become  due 
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precise  day  when  it  became  due ;  and  next,  that  he  give 
reasonable  notice  of  its  non-payment  (that  is,  under 
ordinary  circumstances,  notice  on  the  following  day ;  or 
to  persons  not  residing  in  the  same  town,  notice  by  the 
post  of  that  day ;  or  in  case  of  a  foreign  bill,  by  the  next 
ordinary  conveyance)  to  all  the  parties  whom  he  so 
intends  to  charge ;  or  at  least  gives  notice  to  him  whose 
name  was  last  placed  on  the  bill,  in  order  that  the  latter 
may  advise  the  party  next  before  him,  and  so  in  succes- 
sion,— each  party  being  allowed,  in  turn,  a  day  for  the 
purpose  {m).  An  indorser,  so  called  upon  and  obliged 
to  pay,  is,  on  the  other  hand,  at  liberty  to  have  recourse 
to  the  drawer,  or  to  any  indorser  prior  to  himself  in  order, 
provided  such  party  shall  have  had  due  notice ;  and  the 
same  right  attaches  successively  to  each  indorser,  in  his 
turn.  But  the  original  payee  has  of  course  no  prior  party 
to  resort  to  but  the  drawer ;  and  the  drawer  can  resort 
to  no  party  but  the  acceptor ;  on  whom  rests  all  the  while 
the  primary  liability,  and  to  whom  the  drawer,  or  any 
other  party  compelled  to  take  up  the  bill,  is  always 
entitled  to  look  for  satisfaction. 

We  will  next  suppose  the  drawee  to  refuse  acceptance, 

(m)  For  points  wMcli  have  arisen  124;  ■Williams  ».  Clarke,  ib.  834; 

in  reference  to  the  notice  of  Ms-  Bell  v.  Frankis,  4  Man.  &  Gr.  446 ; 

Iwnour,  either  upon  TWTi-payment  Armstrong  v.  Christiani,  5   C.  B. 

or  non-acceptance,  and  particularly  687 ;  Caunt  v.  Thompson,  7  C.  B. 

in  respect  of  its  sufficiency  in  point  400 ;    Lysaght  v.  Bryant,  9  C.  B. 

of  time  and  form,  see  the  following  46;  Metcalfe  v.  Richardson,  11  C.  B. 

cases:— Solarte  v.  Palmer,  1  N.  C.  1011;  Bromage  w.  Vaughan,  9  Q.  B. 

194;  "WiUiamsB.  Smith,  2  B.  &  Aid.  608;  Chard  v.  Fox,  14  Q.  B.  200; 

500;  Terry  «.  Parker,  6  A.  &  E.  Burmester  v.  Barron,  17  Q.  B.  828; 

602;  Housego  ».  Cowne,  2  Mee.  &  Everard  v.  Watson,   1  Ell.   &  Bl. 

"W.  348;  Eobson  v.  Curlewis,  2  Q.  804 ;  Rowe  u.  Tipper,  13  C.  B.  249; 

B.  421;  Stocken  v.  Collin,  7  Mee.  Jennings  w.  Roberts,  4  Ell.  &  Bl. 

&  "W.  515;  Shelton  v.  Braithwaite,  616  ;  Paul  «.  Joel,  4  H.  &  N.  855 ; 

8  Mee.  &   W.  252  ;    Castrique  v.  Hirschfield  v.  Smith,  Law  Rep.,  1 

Bemabo,  6  Q.  B.  498  ;  Rowlands  d.,  C.  P.  340 ;  Ee  Leeds  Banking  Co., 

Springett,  14  Mee.  &  W.  7;  "Wood-  Ib.  1  Eq.  Ca.  1. 
cock  ».  Holdsworth,  16  Mee.  &  W, 
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a  refusal  that  tte  law  will  imply,  unless  he  accepts  im- 
mediately on  presentment,  or  within  twenty-four  hours 
after  the  biU  is  left  with  him  for  the  purpose  (w).  By 
such  refusal,  the  person  who  is  holder  at  the  time  be- 
comes apprised  that  the  biQ  is  an  ineffectual  security,  so 
far  as  the  drawee  is  concerned:  and  is  therefore  entitled 
to  charge  the  other  parties,  viz.,  the  drawer  and  in- 
dorsers ;  and  even  to  charge  them  instanter,  as  liable  to 
immediate  payment,  though  the  bill  is  not  yet  arrived  at 
maturity  (o).  But  to  justify  any  recourse  against  these 
parties,  notice  of  the  non-acceptance  must  be  given  to 
them,  according  to  the  same  law  and  course  of  proceed- 
ing that  was  before  stated  in  reference  to  the  case  of 
nonpayment ;  and  such  of  them  as  are  consequently 
obliged  to  take  up  the  bill  are  entitled,  as  in  that  case, 
to  their  remedy  over  against  all  prior  parties.  The 
holder  is  besides  at  liberty,  after  giving  notice  of  non- 
acceptance,  to  take  his  chance  that  the  bill  may,  not- 
vidthstanding  the  refusal  to  accept,  be  ultimately  paid  by 
the  drawee ;  and  may  accordingly  present  it  to  him  for 
that  purpose  when  it  comes  to  maturity,  without  thereby 
waiving  his  right  of  recourse  against  the  other  parties. 

Another  case  still  remains  to  be  supposed,  which  is 
that  of  the  bill  being  never  presented  for  acceptance: 
for  in  general  it  is  at  the  option  of  the  holder  whether  he 
will  make  such  presentment  or  not ;  the  object  of  it  being 
only  to  ascertain  whether  the  bill  is  likely  to  be  paid, 
and  to  strengthen  its  credit,  if  possible,  by  the  additional 
security  of  the  acceptor's  name ;  though  if  a  bill  be 
drawn  payable  (as  it  often  is)  at  a  specified  period  after 
sight  or  after  demand,  a  presentment  for  acceptance"  is  in 
that  particular  case  indispensable,  in  order  to  give  sight 
to   the  drawee,   or  to   make  demand  upon  him;   and 

(ra)  1  Lord  Baym.  281.  of  Limitafions  begins  to  run  against 

(o)  Accordingly  it  is  from  the  re-      the  demand  of  the  holder.    (White- 

f usal  of  acceptance,  that  the  Statute      head  ti.  Walker,  9  Mee.  &  W.  506.) 
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thereby  to  fix  the  time  at  which  the  bill  is  to  become 
due  (p).  But  this  case  of  a  bill  never  presented  for 
acceptance,  will  not  recLuire  a  separate  discussion ;  for, 
where  that  ceremony  is  omitted,  the  bill  must  at  all 
events  be  presented  for  payment ;  and  the  same  law  of 
proceeding  against  the  drawer  and  indorsers  will  then 
apply,  as  already  stated  in  reference  to  the  case  where 
an  accepted  bill  is  presented  for  payment. 

Independently  of  the  notice  of  non-acceptance,  and  of 
non-payment,  the  holder  is  also  entitled  to  have  the  bill, 
of  which  either  acceptance  or  payment  is  refused,  pro-  ■ 
tested.  And  the  protest — which  is  a  formal  declaration 
that  the  bill  has  been  refused  acceptance  or  payment, 
and  that  the  holder  intends  to  recover  all  the  expenses, 
&c.  to  which  he  may  be  put  in  consequence  thereof—' 
[must  be  made  in  writing  under  a  copy  of  such  bill  of 
exchange,  by  some  notary  public  ;  or  if  no  such  notary 
be  resident  in  the  place,  then  by  any  other  substantial 
inhabitant  in  the  presence  of  two  credible  witnesses  (§').] 
In  the  case  of  a  foreign  bill,  such  protest  is  essential  to 
the  right  of  the  holder  to  recover  from  the  drawer  or 
indorsers  (r) :  and  when  made,  due  notice  of  dishonour 
having  been  also  given,  will  entitle  him  to  recover  the 
amount  of  the  bill,  with  interest,  and  all  expenses, 
including  the  re-exchange,  occasioned  by  returning  it 
to  the  country  where  it  was  drawn  (5).  But  upon  an 
inland  biU,  the  principal  and  interest  may  be  recovered 
from  these  parties  (due  notice  being  given)  without  a 
protest  {t) ;  which  is  indeed  a  ceremony  not  usually  ob- 
served with  respect  to  bills  of  this  description  (m);  though 
by  statute  9  &  10  Will.  III.  c.  17,  and  3  &  4  Anne,  c.  9, 

ip)  Chit.- Bins,  272,  9th  ed.  («)  Mellish  v.  Simeon,  2  H.  Bl. 

(?)  Foth.  pi.  84;  C!hit.  Bills,  216.  378. 

As  to  the  stamp  duties  payable  on  (t)   Chit.  Bills,  455,   9th  edit. ; 

protests  and  other  notarial  acts,  see  Windle  v.  Andrews,  2  Bam.  &  Aid. 

24  &  25  Vict.  e.  91,  s.  25.  701.     See  also  19  &  20  Vict.  c.  60, 

(r)  Chit.    Bills,    332,   9th    ed. ;  s.  13. 

Campbell  v.  Webster,  2  C.  B.  258.  («)  Chit.  Bills,  335,  465,  9th  ed. 


124  BK.II.  EIGHTS  OF  PROPERTY. — P.II.  THINGSPERSONAL. 

an  inland  bill  is  made  liable,  if  the  holder  thinks  fit,  to 
be  protested.  By  2  &  3  Will.  IV.  c.  98,  a  bill  drawn 
payable  in  any  place  other  than  the  residence  of  the 
drawee,  and  not  accepted,  may  be  afterwards  protested 
for  non-payment  in  such  place  accordingly ;  and  no 
further  presentment  to  the  drawee  shall  be  required. 

A  bill,  of  which  acceptance  is  refused  by  the  drawee, 
is  sometimes  accepted  supra  protest,  for  honour  of  the 
drawer,  (or  for  honour  of  the  indorser,  as  the  case  may 
be) ;  that  is,  some  friend  of  the  drawer  or  indorser  inter- 
venes, to  prevent  the  bill  from  being  sent  back  upon  him 
as  unpaid,  by  placing  his  own  name  upon  it  as  acceptor, 
after  a  protest  has  been  drawn  up  declaratory  of  its  dis- 
honour by  the  drawee  (w).  This  operates,  not  as  an 
engagement  to  pay  absolutely,  but  only  to  pay,  in  the 
event  of  its  beiag  presented  for  payment  to  the  drawee, 
when  it  arrives  at  maturity, — of  its  being  again  dis- 
honoured by  him,  and  protested  for  non-payment, — and 
of  its  being  afterwards  duly  presented  for  payment  to 
the  acceptor  for  honour.  But,  on  these  conditions  being 
fulfilled,  the  latter  is  then  absolutely  liable,  as  if  he 
had  accepted  in  capacity  of  drawee,  so  far  as  regards  the 
claim  of  any  person  whose  name  stands  subsequent  to 
his  for  whose  honour  the  acceptance  was  made ;  whUe  on 
the  other  hand  the  acceptor,  upon  being  obliged  to  pay, 
has  a  right  of  recourse  against  the  person  last  mentioned, 
or  against  any  party  antecedent  to  him  in  the  series  of 
names  (a;).  With  respect  to  bills  accepted  in  this  method, 
or  bills  drawn  ''with  a  reference  upon  them  in  case  of 
need,"  (which  is  a  form  of  draft  occasionally  adopted,)  it 
is  provided  by  6  &  7  Will.  IV.  c.  58,  that  it  shall  not  be 
necessary  to  present  them  to  the  acceptors  for  honour, 
referee  or  referees,  (nor  where  the   address  to  these 

{v)  As  to  an  acceptance  supra  391 ;  Williams  v.  Germaine,  7  Barn. 

protest,  see  Geralopulo  ».  Wieler,  &  Cress.  468  ;  Mitchell  v.  Baring, 

10  0.  B.  690.  10  Bai-n.  &  Cress.  4. 

(»)  Hoare  «.  Cazenoye,  16  East, 
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parties  is  in  a  different  town,  to  forward  them  for  such 
presentment,)  until  the  day  following  the  day  on  which 
they  become  due ;  or  supposing  the  day  following  to  be 
Sunday,  Good  Friday,  Christmas-day,  or  a  day  of  public 
fast  or  thanksgiving,  then  not  till  the  next  day. 

2.  A  promissory  note  (or  note  of  hand)  is  an  open  letter 
of  engagement  from  one  man  to  another,  promising  to  pay 
him  a  certain  sum  of  money  therein  specified;  and  it  may 
be  made  payable,  like  a  bill  of  exchange,  either  "to  A.  B. 
or  his  order,"  or  "to  the  order  of  A.  B."  or  to  "A.  B." 
without  the  word  order,  or  "to  bearer"  (y).  These  in- 
struments (2:)  are,  by  the  statutes  3  &  4  Anne,  c.  9,  and 
7  Anne,  c.  25,  made  capable  (if  payable  to  order  or  bearer) 
of  assignment,  and  placed  in  all  respects  upon  the  same 
footing  with  inland  bills  of  exchange  (a).  So  that  every 
point  of  law  which  applies  to  the  one,  may  be  taken 
generally  as  appKcable  also  to  the  other  (5) ;  with  only 
this  difference,  that  as  a  note  is  originally  made  between 
but  two  parties,  viz.  the  maker  and  the  payee,  and  there 
is  no  third  party  or  drawee,  as  in  the  case  of  a  bill,  so  all 
those  legal  incidents  of  a  bill  which  regard  the  position 
of  the  drawee,  and  the  nature  and  effect  of  an  acceptance, 
are  of  course  foreign  to  a  note.  The  maker  stands  in 
the  place  both  of  drawer  and  acceptor,  and  is  the  party 
in  every  case  primarily  liable.     To  him  the  holder  pre- 

(y)  Bayley  on  Bills,  16 ;   E.  ■!>.  by  the  party  who  makes  the  same, 

Box,  6  Taunt;  328.  whereby  such  party  promises  to  pay 

(z)  As  to  what  amounts  to  a  pro-  unto  any  other  person,  or  his  order, 

missory  note  within  the  statutes  of  or  to  bearer,  any  sum  of  money 

Anne,  see  Flight  v.  Maclean,  16  therein  mentioned. 
Mee.  &  W.  51 ;  Drury  v.  Macauley,  (a)  Carlon  v.  Kenealy,  12  Mee.  & 

ibid.  146 ;  Wood  v.  Mytton,  10  Q.  B.  W.  139. 

805 ;  Absolon  v.  Marks,  11  Q.  B.  (J)  The  provision  of  18   &   19 

.19;  White  v.  North,  3  Exch.  689;  Vict.  c.  67  (mentioned  sup.  p.  120, 

Gay  V.  Lander,  6  D.  &  L.  75;  Storm  in  notis)  applies,  it  will  be  observed, 

v.  Stirling,  3  El.  &  Bl.  832.    In  the  to  promissory  notes  as  well  as  to 

statute  3  &  4  Anne,  c.  9,  promissory  bills_of  exchange, 
notes  are  described  as  notes  signed 
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sents  in  the  first  instance  for  payment,  wken  the  note  is 
at  maturity  (c) ;  and,  on  his  failure  to  pay,  may  resort 
to  the  indorsers,  each  of  whom  has  in  his  order  a  right 
of  recourse  against  the  names  anterior  to  his  own,  leaving 
to  the  first  indorser,  or  original  payee,  no  remedy  except 
against  the  maker  himself. 

A  bill  of  exchange  and  a  promissory  note,  as  compared 
with  other  contracts,  or  instruments  of  contract,  possess 
some  legal  properties  of  a  peculiar  kind.  First,  though 
the  sum  of  money  for  which  a  biU  or  note  is  drawn  is  a 
chose  in  action,  not  in  possession,  and  by  the  general  rule 
would  consequently  be  incapable  of  assignment,  yet  if 
the  bill  be  payable  to  order  or  bearer,  that  sum  is  liable, 
as  we  have  seen,  to  be  assigned  (rf).  Thus,  if  A.  draws  on 
J^.vn  favour  of  C.  or  order — and  C.  indorses  over  to  D. — 
the  right  to  receive  the  money  from  B.,  which  was  before 
vested  in  C,  is  now  transferred  (as  well  as  the  instrument 
itself)  to  D. :  and  with  it  the  right  of  action,  in  the 
event  of  its  dishonour,  against  the  parties  (severally)  by 
whom  it  was  drawn,  indorsed,  or  accepted.  Again, 
though,  by  the  general  rule  of  law,  a  party  can  give  no 
better  title  to  a  thing  personal  than  he  himself  possesses; 
yet  he  who  has  obtained  by  wrongful  means  the  possession 
of  a  bill  or  note  drawn  payable  to  order  and  indorsed 
in  blank,  or  drawn  payable  to  bearer, — is  competent  to 
make  a  valid  transfer  of  the  instrument  and  its  contents, 
by  indorsing  (or  even  merely  delivering)  it  for  valuable 
consideration,  to  a  person  unaware  and  unsuspicious  of 
the  defect  in  the  title  (e).     Thus,  if  a  bill  be  drawn  by  A. 

(c)  As  to  the  necessity  for  pre-  any  specified  place,  they  must  be  pre- 
sentment, see  Sands  v.  Clarke,  8  C.  sented  there  for  payment — ^though 
B.  751.  It  is  to  be  observed,  that  no  restrictive  words  be  added, 
promissory  notes  are  not  subject  to  (Spindler  v.  Grellett,  I  Exch.  384.) 
any  provision  similar  to  that  con-  (<?)  2  Bl.  Com.  468.  Vide  sup. 
tained  in  1  &  2  Geo.  4,  c.  78  (vide  p.  50. 

sup.  p.  119),  as  to  the  acceptance  of  (e)  Vide  sup.  p.  63.     And  see 

a    bill  of   exchange  j    and    conse-  Lowndes  v.  Anderson,  13  East,  135 ; 

qnently  if  they  are  made  payable  at  Gill  ti.  Cubitt,  3  Bam.  &  Cress.  466; 
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in  favour  of  B.  or  order,  who  indorses  it  in  blank  to  C, 
and  it  be  afterwards  be  stolen  by  D.,  and  by  him  indorsed 
over,  or  merely  delivered,  to  E.  for  a  valuable  considera- 
tion before  it  is  due,— the  latter  (supposing  him  to  have 
taken  it  bona  fide)  will  become  the  lawful  holder  of  it, 
even  as  against  C,  from  whom  it  was  stolen  (/).  In  this 
particular  the  instruments  in  question — and  indeed  all 
others  of  a  negotiable  kind,  which  are  transferable  by 
mere  delivery — are,  for  the  benefit  of  commerce,  placed 
upon  the  same  basis  with  the  current  coin  of  the  realm ; 
which  (as  we  have  already  found  occasion  to  observe) 
passes  freely  from  man  to  man,  without  regard  to  any 
defect  in  the  title  of  him  who  pays  it  over,  provided  it  be 
paid,  for  valuable  consideration,  to  an  innocent  party  (^). 
Another  important  characteristic  of  a  bill  or  note,  and 
one  founded  on  the  same  mercantile  policy,  is  this,  that, 
though  a  party  suing  another  for  the  breach  of  a  simple 
contract,  is  in  other  instances  obliged  to  prove  the  con- 
sideration on  which  the  promise  was  made,  and  on  failure 
of  such  proof  will  be  defeated ;  yet  no  evidence  on  this 
point  is  required  from  the  holder  of  a  security  of  this 
nature,  for  he  is  in  general  called  upon  to  prove  nothing 
beyond  the  signature  of  the  party  charged :  every  bill 
or  note  being  deemed,  in  law,  to  carry  with  it  prima 
facie  evidence  of  a  sufficient  consideration  Qi).  How- 
ever, if  the  defendant  is  on  his  side  in  a  condition  to 
show  that  he  received  no  consideration,  and  also  that 
the  holder  gave  none,  the  claim  of  the  latter  will,  under 
such   circumstances,  be  barred  (i).      For   the  general 

Backhouse  v.  Harrison,  3  Barn.  &  ii.  p.  446),  that  "if  a  man  enter  into 

Adol.  1098.  "  a  vohmtaiy  hond,  or  give  a  pro- 

(/)  Beckwith  v.  Corral,  3  Bing.  "  missory  note,    he   shall   not   be 

444  ;  Goodman  «.  Harvey,  4  Ad.  &  "  allowed  to  aver  the  want  of  a 

El.  870.  "  consideration:"  but  this  is   not 

(ff)  Vide  sup.  p.  53.  true  as  regards  a  promissory  note  or 

(h)  2  Bl.  Com.  446;  Byles  on  bill  of  exchange ;  which,  as  to  their 

Bills,  p.  72.  consideration,  are  subject  to  the  law 

(i)  See  Crofts  v.  Beale,  11  C.  B.  stated  in  the  text. 
172.    It  is  said  by  Blackstone  (vol. 

I8 
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principle  which  governs  other  simple  contracts  applies 
also  to  a  bill  or  note ;  namely,  that  ex  nudo  pacta  non 
oritur  actio:  and  hence  it  is  usual  to  express  on  the 
face  of  these  instruments,  that  value  has  been  receivedhj 
the  drawer  or  maker,  though,  even  without  such  words, 
a  good  consideration  for  the  contract  wiU  (as  already 
explained)  be  presumed  in  the  absence  of  any  proof  to 
the  contrary  (A). 

Such  is,  in  a  general  view,  the  state  of  the  law  relative 
to  bills  of  exchange  and  promissory  notes.  It  remains 
only  to  add  (as  to  the  amount  for  which  a  bill  or  note 
may  be  drawn),  that  by  statute  48  Geo.  III.  c.  88,  s.  2, 
all  promissory  or  other  notes,  bills  of  exchange,  drafts 
and  undertakings  in  writing,  being  negotiable  or  trans- 
ferable, for  the  payment  of  less  than  20s.,  are  declared  to 
be  null  and  void,  and  it  is  made  penal  to  utter  or  publish 
them;  and  that  by  statute  7  Geo.  IV.  c.  6,  the  making 
or  issuing  of  promissory  notes  payable  on  demand  to 
hearer,  for'  any  sum  less  than  5Z.,  is  prohibited  under  a 
penalty.  However,  by  23  &  24  Vict.  c.  Ill,  s.  19,  it  is 
now  made  lawful  for  any  person  to  draw  upon  Ms  hanker, 
holding  money  to  his  use,  any  draft  or  order  for  the  payr 
ment,  either  to  the  bearer  or  to  order  on  demand,  of  any 
sum  of  money  less  than  20s.  (I). 

VIII.  Among  the  forms  of  contract  which  are  deserv- 
ing of  a  distinct  notice  must  also  be  included  policies 
of  insurance. 

These  are  instruments  by  which  one  party,  in  consi- 

(Ji)  2  El.  Com.  468.     See  Grant  this  Act  has  been  suspended  (17  & 

V.  De  Costa,  3  Mau.  &   Sel.  351;  18  Vict.  c.  83;  26  &  27  Vict.  c.  105 ; 

Highmore  v.  Primrose,  5  Mau.  &  29  &  30  Vict.  c.  102 ;  31  &  32  Vict. 

Sel.  65;  Hatch  v.  Trayes,  11  Ad.  &  c.  111.)    As  to  the  stamps  imposed 

El.  702.  on  bills,  (whether  inland  or  foreign,) 

(i)  At  one  time  the  issue  of  bills  and  on  notes,  see  17  &  18  Vict, 

or  notes  to  the  amount  of  20s.  and  c.  83;  21  &  22  Vict.  c.  20;  23  Vict, 

less  than  51.  was  prohibited  by  17  c.  16;  23  &  24  Vict.  c.  111. 
Geo.  3,  c.  30.    But  the  operation  of 
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deration  of  a  premium,  engages  to  indemnify  another 
against  a  contingent  loss,  by  making  him  a  payment  in 
compensation,  if  or  when  the  event  shall  happen  by 
which  the  loss  is  to  accrue.  The  effect  of  such  a  con- 
tract is  obviously  to  protect  the  latter  party  (or  assured, 
as  he  is  called)  from  the  hazard  to  which  he  would 
otherwise  be  exposed,  and  to  throw  it  upon  the  insurer, 
or  party  giving  the  indemnity.  And  yet  it  is  no  less 
clear,  that  where  this  party  carries  on  a  general  trade 
or  business  of  insurance,  he  is,  in  a  great  measure,  pro- 
tected on  his  part  also  from  risk ;  for  though  he  may  be 
greatly  a  loser  by  the  particular  adventure,  he  may 
adjust  the  premium  he  demands  on  this  and  other  similar 
transactions,  at  such  an  amount  as — upon  a  calculation 
of  the  average  value  of  the  chance — shall  secure  him 
compensation,  and  even  profit,  in  the  result  of  a  suffi- 
ciently extended  series  of  adventures.  It  is  evident,  too, 
that  such  contracts  are  most  safe  and  beneficial  to  both 
the  parties  concerned  when  the  indemnity  is  given  by  a 
competent  number  of  persons,  and  not  merely  by  an  indi- 
vidual. For  a  body  of  insurers  afford,  by  their  collective 
liability,  a  stronger  security  to  the  assured,  than  if  he 
had  to  depend  upon  the  solvency  of  any  single  contractor ; 
and,  on  the  other  hand,  are  themselves  protected,  in  the 
ratio  of  their  number,  from  the  ruin  which  might  other- 
wise be  the  result  of  a  heavy  loss,  or  of  a  long  continued 
series  of  misadventures.  The  losses  against  which  such 
indemnities  are  most  commonly  taken  {q)  are  those  which 
occur  at  sea,  by  fire,  and  by  death ;  and  this  gives  rise 
to  the  three  several  denominations  of  marine  insurance, 
fire  insurance,  and  life  insurance  (r). 

(2')  In  one  instance  mentioned  in  ment  for  trade, — a  fact  which  ap- 

the  books,  an  insurance  of  a  fortress  pears  to  have  influenced  the  judg- 

against  the  attacks  of   a  foreign  ment  of  the  court, 

enemy  was  held  valid.     (Carter  v.  (r)  As  to  the  stamps  payable  on 

Boehm,  3  Burr.  1905.)    But  though  marine  and  life  insurances,  see  Att.- 

called  a  "  fort,"  the  place  was,  in  Gen.  v.  Cleobury,  4  Exch.  65. 
truth,  merely  a  factory  or  settle- 

VOL.  II.  K 
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Marine  insurance  (a  mercantile  invention  of-  incal- 
culable importance  to  the  interests  of  commerce)  is  held 
by  writers  of  the  highest  eminence  to  have  been  unknown 
to  the  antients  (s) ;  and  is  said  to  have  been  introduced 
into  this  country  by  the  Lombards,  in  the  course  of  the 
thirteenth  century ;  a  supposition  the  more  probable  (as 
remarked  in  a  work  of  authority),  because  the  Italians 
were  the  earliest  improvers  of  commercial  science  in 
Europe  during  the  middle  ages  {£).  No  trace  of  the  in- 
vention, however,  has  been  found  in  our  legal  history 
prior  to  the  reign  of  Elizabeth  (m)  ;  but  by  43  Eliz. 
c.  12  [x),  a  particular  court,  called  the  court  of  policies 
of  assurance,  was  established  for  the  trial,  in  a  summary 
way,  of  causes  relating  to  contracts  of  this  description. 
And  the  proceedings  of  that  court  were  further  regu- 
lated by  the  statute  13  &  14  Car.  II.  c.  23  ;  but  owing 
to  some  fundamental  defects  in  its  constitution,  and  the 
preference  given  to  the  ordinary  tribunals,  it  has  long 
since  fallen  into  entire  disuse. 

Marine  insurances  are  most  commonly  undertaken  by 
private  persons,  each  carrying  on  for  himself  that  branch 
of  business  ;  and  a  certain  number  of  these  usually  sub- 
scribe the  instrument  (or  policy,  as  it  is  called),  each 
engaging,  on  his  own  separate  account,  to  indemnify  to 

(J)  Grotius  de  Jure  Belli,  1.  2,  c.  (w)  The  earliest  case  on  this  sub- 

12,  f.  3;  Bynkershoek,  Qusest.  Juris  ject,  found  by  Mr.  Justice  Park,  (as 

Pnblioi,  I.  1,  c.  21.  noticed  in  his  work  referred  to  in 

(i)  Park's     Insurance,     Introd.  the  last  note,)  occurs  in  the  30  &  31 

xxxvii.  7th  edit.     The  same  learned  of  Elizabeth,  and  is  reported  6  Eep. 

writer  remarks,  that  a  clause  is  to  47  b. 

this  day  inserted  in  all  policies  of  {x)  It  is  observable,  that  this  sta- 

marine  insurance,  "that  this  writing  tute  speaks  of  insurances  as  having 

"  or  policy  of  insurance  shall  be  of  existed  time  mit  of  mind,  in  this 

"  as  much  force  and  effect,  as  any  kingdom    and    abroad.      Perhaps, 

"  writing  heretofore  made  in  Lom-  however,  this  i-  r;  sufficient  to  refute 

"  bard  Street,"  &c.;  the  place  where  the  opinion,  t"       their  introduction 

these  Italians  are  known  to  have  is  to  be  referi    I  to  the  thirteenth 

taken  up  their  residence,  and  carried  century,  when  the  Lombards  first 

on  their  trade.     (Ibid.)  came  into  England. 
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the  extent  of  a  particular  sum  of  money,  being  a  propor- 
tion of  the  whole  value  of  the  subject  of  insurance;  and 
such  persons  are  called,  in  reference  to  the  method  used 
of  thus  subscribing  their  names,  underwriters.  But 
marine  insurances  may  also  be  made  by  bodies  incorpo- 
rated by  Act  of  Parliament  or  charter,  or  by  joint-stock 
companies  under  25  &  26  Vict.  c.  89  (y),  or  by  persons 
in  private  partnership  (2;).  A  restriction,  indeed,  for- 
merly existed  on  this  subject,  it  having  been  provided  by 
Acts  of  the  reign  of  George  the  First  (a),  that,  with  the 
exception  of  two  corporations  called  the  Koyal  Exchange 
Assurance,  and  London  Assurance  Companies,  no  cor- 
poration or  partnership  whatever  should  either  under- 
write a  marine  policy,  or  lend  money  on  bottomry.  But' 
by  5  Geo.  IV.  c.  114,  this  restriction  is  now  repealed. 
Other  regulations,  however,  have  been  made  relative  to 
this  species  of  insurance.  In  order  to  prevent  incon- 
venience from  policies  being  made  in  blank,  that  is, 
without  specifying  the  names  of  the  persons  for  whose 
benefit,  or  on  whose  account,  they  were  made(&)  — it  is 
provided  by  28  Geo.  Ill,  c.  56,  that  no  policy  of  insur- 
ance on  ship  or  goods  shall  be  valid,  unless  there  be 
inserted  therein,  before  it  is  made  or  effected,  the  name 
or  usual  style  of  one  or  more  of  the  persons  interested  (c), 
or  else  of  the  consignor  or  consignee  of  the  goods,  or  of 
the  person  in  Great  Britain  who  shall  receive  the  order 
for  or  shall  efiect  such  policy,  or  of  the  person  who 
shall  give  the  order  to  the  agent  immediately  em- 
ployed to  negotiate  or  effect  the  same.     Until  a  recent 

(y)  See  25  &  26  Vict.  c.  89,  ss.  3,  sese,  see  Gray  r.  Gibson,  Law  Kep., 

44.   By  this  last  provision,  a  marine  2  C.  P.  120. 

insurance  company  under  that  Act  (a)  The  enactments  were  con- 
must  make,  and  Iceep  affixed  in  their  tained  in  6  Geo.  1,  c.  18|  8  Geo.  1, 
places  of  bnsinta^ja  statement  as  to  o.  15;  and  11  Geo.  1,  c.  30. 
the  position  of  #  ir  affairs.  (J)  Park's  Insurance,  18,  7th  ed. 

(z)  As  to  f  >  liability  of  the  (c)  See  Wolf  v.  Horncastle,  1 

members  of  such  a  partnership  inter  Bos.  &  Pul.  316. 

k2 


1 32  BK.  II .  RIGHTS  or  PEOPEET  Y.  —  P.  II.  THINGS  PEESONAL. 

period,  moreover,  the  practice  of  re-assurance,  in  refer- 
ence to  maritime  insurance,  that  is  to  say,  a  contract 
whereby  an  insurer  seeks  to  relieve  himself  from  a  risk 
which  he  may  have  incautiously  undertaken,  by  throw- 
ing it  upon  some  other  underwriter  ((i),  was  forbidden 
by  the  law,  except  in  certain  specified  cases.  But  the 
19  Geo.  II.  c.  37,  s.  4,  by  which  this  restriction  was 
made,  is  now  repealed  by  the  30  &  31  Vict.  c.  23, 
sched.  (e).  And  re-assurance  is  not  to  be  confounded  with 
double  insurance ;  which  is,  where  a  person,  being  fully 
insured  by  one  policy,  effects  another  on  the  same  subject, 
with  some  other  insurer  or  insurers;  for  this  has  always 
been  held  a  lawful  contract,  and  the  assured  may  recover 
the  amount  of  his  actual  loss  against  either  set  of  under- 
writers. But  inasmuch  as  a  marine  insurance  is  a  con- 
tract of  indemnity  only,  the  law  will  not  allow  him  to 
recover  beyond  that  amount;  and  if  he  thus  obtains  full 
satisfaction  upon  either  of  his  policies,  the  underwriters 
upon  this  are  entitled  to  contribution  from  the  under- 
writers upon  the  other  (/).  The  statute  law  upon  the 
subject  of  marine  insurances  contains  besides  a  provision 
(35  Geo.  III.  c.  63,  s.  12),  that  no  policy  upon  any  ship, 
or  upon  any  share  therein,  shall  be  made  for  any  certain 
term  exceeding  twelve  calendar  months.  And  another 
(31  &  32  Vict.  c.  86),  that  any  assignee  of  such  policy, 
who  is  beneficially  interested .  therein,  may  sue  thereon 
in  his  own  name. 

The  subject  of  marine  insurance  is  most  usually  ship, 
or  goods,  or  both;  though  it  is  also  common  to  insure 
the  freight,  which  the  vessel  is  about  to  earn,  or  the 
profits  expected  from  the  cargo  (^).  The  risks  insured 
against  are,  by  the  ordinary  form  of  a  policy,  as  follows : 

(<?)  Park's  Ins.  418,  7th  ed.;  An-  (/)  Park's  Ins.  422,  7ti  ed. 

dreet).  Fletcher,  3  T.R.  266;  Delver  {g)  See  Camden  v.  Anderson,  6 

V.  Barnes,  1  Taunt.  48.  T.  E.  729;  Millers.  Warre,  6 Bam. 

(e)  See  also  27  &  28  Vict.  ^.  56,  &  Crea.  638;   Deveaux  ■».  Steele, 

s.  1,  and  30  &  31  Vict.  c.  59,  in  sched.  6  Bing.,  N.  C.  358. 
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— perils  of  the  seas,  which  comprise  all  the  dangers  in- 
cident to  navigation  (^■)— capture  by  a  public  enemy,  or 
by  pirates  or  thieves  0')— fire  {h)— jettisons  (I),  that  is,  the 
voluntary  throwing  overboard  of  goods  or  merchandize, 
in  time  of  distress — arrests  or  embargoes  laid  on  by 
public  authority  (m) — and  fraudulent  conduct,  or  harra- 
tryin),  of  the  master  or  mariners.  Against  all  these 
risks  the  underwriters  (in  consideration  of  a  premium 
paid  down)  severally  engage  to  give  their  indemnity, 
during  the  particular  voyage  specified  in  the  policy ;  and 
even  if  the  vessel  should  have  been  lost  at  the  time  when 
the  policy  is  executed  (such  fact  being  then  unknown  to 
both  parties),  the  insurance  is,  by  the  ordinary  form  of  these 
contracts,  binding  nevertheless, — it  being  the  practice 
in  our  English  policies  to  insure  "lost  or  not  lost,"  words 
not  usually  inserted  in  the  insurances  of  other  nations  (o). 
But  the  voyage  marked  out  in  the  policy  must  be  always 
exactly  pursued  ;  for  the  slightest  deviation  from  it, 
except  under  circumstances  of  absolute  necessity,  will 
render  the  insurance  ineffectual ;  and  that  whether  the 
loss  be  occasioned  by  the  deviation  or  not,  and  whether 
the  ship  resume  her  proper  course  or  not  before  the  loss 


(■i)  As  to  loss  by  perils  of  the  Eotch  v.  Edie,  6  T.  E.  413;  Schro- 

seas,  see  Cullen  u.  Butler,  5  M.  &  der  v.  Thompson,  7  Taunt.  462. 

Sel.  461  ;  Dixon  v.  Sadler,  5  Mee.  (»)  In  Lewen   v.   Suasso  (see  1 

&  W.  405  ;  Lawrie  v.  Douglas,  15  Amould  on  Insurance,  3  ed.  p.  712) 

Mee.  &  W.  746  ;  Benson  v.  Duncan,  Lord  Hardwicke  defines  "barratry" 

3  Exch.  644  ;  Chope  v.  Reynolds,  5  as  "  an  act  of  wrong  done  by  the 

C.  B.,  N.  S.  642.  master  against  the  ship  and  goods." 

(/)  As  to  loss  by  captwe,  see  As  to  loss  by  iwrratry,  see  Eoscoe 

Brandon  v.  Curling,  4  East,  410 ;  Le  v.  Corson,  8  Taunt.  684  ;  Grill  t). 

Cheminant  v.  Pearson,  4  Taunt.  367.  General  Iron  Screw  Collier  Com- 

(/))  As  to  loss  hy  fire,  see  Busk  v.  pany,  Law  Eep.,  1  C.  P.  600. 

Eoyal  Exchange  Assurance  Com-  (o)  Park's   Ins.   33,    7th    edit. ; 

pany,  2  Bam.  &  Aid.  73  ;  Pattison  Marsh.  Ins.  338,  3rd  ed.;  see  Mead 

V.  Mills,  2  Bligh,  N.  S.  519.  v.    Davison,    3   Ad.    85   El.    303  ; 

(Z)  Astolossby/«<iiso»i,seeBut-  Sutherland  v.  Pratt,  11  Mee.  &  W- 

ler  V.  Wildman,  3  B.  &  Aid.  398.  296. 

(m)  As  to  loss  by  emlargo,  see 
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happens  (;?).  Every  marine  policy  too  ig  made  under  an 
implied  warranty,  that  the  ship  shall,  at  the  time  of  her 
setting  sail,  be  seaworthy,  that  is,  in  a  condition  to  per- 
form the  voyage  ;  and,  if  the  fact  turns  out  to  have  been 
otherwise,  the  assured  is  not  entitled  to  recover  in  the 
event  of  a  loss,  whether  the  loss  have  proceeded  frona 
the  defects  in  her  condition,  or  from  any  other  cause  (5-), 
The  assured  is  entitled  to  claim  upon  the  policy,  not 
only  where  he  is  able  to  give  direct  proof  of  loss,  but 
where  he  can  show  circumstances  from  which  a  loss  may 
reasonably  be  presumed ;  as  that  a  reasonable  time  has 
elapsed  for  receiving  intelligence  of  the  vessel  since  her 
departure,  and  that  none  has  been  received :  for  it  will 
be  inferred,  under  such  circumstances,  that  she  has 
foundered  (r).  But  where  direct  proof  of  the  calamity 
is  given,  it  may  turn  out  that  it  is  either  a  total,  or  a 
partial  (called  also  an  average),  loss  (s).  A  total  loss, 
again,  may  be  either  actual  or  constructive  {t) ;  the  first, 
where  the  thing  insured  is  absolutely  destroyed,  so  as  to 
remain  no  longer  in  specie,  or  so  damaged  that  it  cannot 
ever  arrive  in  specie  at  the  port  of  destination ;  the  second, 
where  the  injury  it  has  sustained  (though  short  of  that 

ip)  See  EUiott  v.  Wilson,  7  Bro.  Wickham,  3  B.  &  Smith,  669. 
Pari.  Cas.  459  j  Davis  v.  Garrett,  6  (r)  1  Park's  Ins.  106;  Koster  v. 

Bing.  716 ;  Brown  i).  Tayleur,  4  Ad.  Reed,  6  Bam.  &  Cress.  19. 
&  El.  241;  Hamilton  v.  Sheddon,  3  («)  As  to  "total"  and  "partial" 

Mee.  &'W.  49;  Oliverson  ■u.  Bright-  loss,  see  Shawe  v.  Eelton,  2  East, 

man,  8  Q.  B.  781 ;  Pratt  v.  Ashley,  ]09;  Davy  v.  Milford,  15  East,  559; 

1  Exch.  257.  Wilson  v.  Eorster,  6  Taunt.  25 ;  Sarr 

(J )  Park's    Ins.    221,   229;    see  quy  d.  Hobson,  2  B.  &  C.  7;  Mordy 

Annen  v.  Woodman,  3  Taunt.  299;  v.  Jones,  4  B.  &  C.  394;  Rosetto  ». 

Han-ison  v.  Douglas,  3  Ad.  &  El.  Gurney,  11  C.  B.  176 ;  Duff  v.  Mac- 

396  ;  HoUlngsworth  u.  Brodrick,  7  kenzie,  3  C.  B.  (N.  S.)  16;  Ralli  v. 

Ad.  &  El.  40 ;   Barr  p.  Gibson,  3  Johnson,  6  Ell.  &  Bl.  422 ;  The 

Mee.  &  W.  390;  Dixon  d.  Sadler,  5  Great  Indian  Peninsular  Company 

Mee.  &  W.  414;  PhilUps  v.  Naime,  v.   Saunders,   1   B.   &  Smith,  41 ; 

4  C.  B.  343  ;  Michael  %.  Tredwin,  Eamworthu.Hyde,LawRep.,2C.P. 

17  C.  B.  651;  Knill  v.  Hooper,  2  204. 

H.  &  N.  277;  Thompson  v.  Hop-  (i)  3  Chit.  Com.  L.  511;  Roux  ». 

per,   1  E.  &   E.  1038;   Burges  «.  Salvador,  3  Bing.  N.  C.  281, 
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above  supposed)  is  so  great,  as  to  make  it  reasonable  that 
the  assured  should  claim  as  for  a  total  loss,  leaving  the 
underwriter  to  recover  what  he  can  out  of  the  shipwreck 
or  other  calamity  (m).  And  this  case  seems  to  arise, 
whenever  the  nature  of  the  loss  is  such  as  to  afford  reason- 
able ground  to  the  assured  for  relinquishing  the  voyage 
altogether ;  as  where  the  goods  are  so  damaged  as  not  to 
be  worth  the  expense  of  being  forwarded  {x).  But  in 
order  to  claim  as  for  a  total  loss,  when  in  fact  it  is  so  by 
construction  only,  the  assured  is  bound  formally  to  cede 
or  abandon  all  his  remaining  right  in  the  property  to  the 
underwriter;  and  unless  notice  be  given  him  of  such 
abandonment,  within  a  reasonable  time  after  intelligence 
of  the  circumstance  is  received,  the  loss  will  be  treated 
as  a  partial  one  only  (y).  In  every  case  of  partial  loss, 
the  underwriter  is  liable  to  pay  such  proportion  of  the 
sum  he  has  subscribed,  as  the  damage  sustained  by  the 
subject  of  insurance  bears  to  its  whole  value  at  the  time 
of  insurance ;  in  the  case  of  a  total  loss,  he  is  liable  to 
the  entire  amount  of  his  subscription  (z). 

The  underwriter  is  also,  by  the  effect  of  a  special  clause 
usually  introduced  iuto  policies  (a),  made  liable  to  indem- 
nify the  assured  in  respect  of  any  payment  he  may  have 
properly  made  for  salvage  (6) ;  that  is,  for  the  defence, 

(«)  Park,  Ins.  143,  146;  Eoux  v.  in  the  nature  of  interest,  over  and 

Salvador,  ubi  sup.  above  the  sum  recoverable  under  the 

(»)  Hudson  11.  Harrison,  3  Brod.  policy. 
&  Bing.  97;  Roux  v.  Salvador,  ubi  (a)  Le  Cheminant  v.  Pearson,  i 


sup. 


Taunt.  3G7. 


(y)  See  Mitchell  v.  Edie,  1  T.  R.  (J)  3  Chit.  Com.  L.  502.    As  to 

608;  2  Marsh,  508;  Dean  v.  Horn-  salvage,  see  17  &  18  Vict.  c.  104, 

by,  3  Ell.  &  Bl.  180.    As  to  what  ss.  458,  484,  et  sup.  p.  18.     It  may 

amounts    to    "abandonment,"    see  be  here  remarked  that,  by  17  &  18 

Hudson  V.  Harrison,  3  Brod.  &  Bing.  Vict.  c.  120,  a  former  statute  as  to 

97 ;   Roux  v.   Salvador,  ubi  sup. ;  salvage  (1  &  2  Geo.  4,  c.  76)  is, 

Chapman  v.  Benson,  5  C.  B.  330.  with  the  exception  of  sects.  '1 — 5, 

(z)  Lewis  «.  Rucker,  2  Burr.  1172.  15,  16,  18,  repealed  ;  and  that  ano- 

The  3  &  4  Will.  4,  c.  42,  a.  29,  em-  ther  previous  statute  on  the  same 

powers  the  jury,  in  actions  on  poli-  subject   (9   &   10   Vict.  c.   99)  is 

cics  of  insm'ance,  to  give  damages  wholly  repealed. 
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safeguard  or  recovery  of  the  ship  or  goods ;  or  in  respect 
of  general  average  (c) ;  which  latter  subject  is  of  a  kind 
to  require  some  further  explanation.  The  term  general 
(or  gross)  average  is  used  to  express  the  contribution, 
■which,  by  the  commercial  law  of  every  country  in 
Europe  {d),  is  made  by  the  proprietors,  in  general,  of 
ship  or  cargo,  towards  the  loss  sustained  by  any  indi- 
vidual of  their  number,  whose  property  has  been  sacrificed 
for  the  common  safety ;  as  where,  in  a  storm,  jettison  is 
made  of  any  goods,  or  sails  or  masts  are  cut  away,  levanda 
navis  causa  (e).  But  to  found  this  obligation,  it  is  essen- 
tial that  the  ship  should  be  eventually  saved ;  and  that 
the  sacrifice  so  made  should  have  in  fact  conduced  to  her 
preservation:  and  also  that  any  part  of  the  cargo  so 
thrown  overboard  should  have  been  laden  at  the  time  in 
a  proper  and  usual  manner ;  for  it  has  been  decided  that 
goods  stowed  upon  the  deck  (unless  where  a  special  custom 
authorizes  that  method)  are  not  entitled  to  the  benefit  of 
general  average  (_/).  By  our  law,  not  only  the  ship  and 
cargo,  but  also  the  freight,  is  liable  to  contribute  to  a 
general  average  {g) ;  and  the  way  of  settling  the  contri- 
bution among  the  several  parties,  on  the  arrival  of  the 
ship  at  the  port  of  destination,  is  to  ascertain  the  propor- 
tion that  the  value  of  the  property  sacrificed  bears  to  the 
entire  value  of  the  whole  ship,  cargo,  and  freight— such 
estimate  being  made  according  to  the  net  value  of  the 
several  articles,  if  there  brought  to  sale, — and  to  make 
the  property  of  each  owner  (including  the  property  sacri- 
ficed) contribute  to  the  common  loss,  in  the  proportion 
so  found  (h).     A  party  obliged  to  make  payment  of  such 

(c)  Le    CheminaDt    v.    Pearson,  1  Q.  B.  520. 
»"?'■»•  (/)  Gould  V.  Oliver,  4  Bing.  N.  C. 

((?)  Park,  Ina.  121.  134;  2  Man.  &  Gr.  209. 

(e)'Aa  to  general  average,  see  (?)  Da  Costa  w.  Newnham,  2  T.  B. 

Birkley  v.  Presgrave,  1  East,  220;  4-07. 

Moran  v.  Jones,  7  EU.  &  Bl.  523;  {h)  See  Abbott  on  Shipping,  348, 

Miller  V.  Tetherington,  7  H.  &  N.  3rd  edit. 
954;  Kemp  v.  Halliday,  Law  Kep., 
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quota  to  the  owner  of  the  property  sacrificed,  is  entitled, 
upon  the  ground  already  stated,  to  seek,  in  his  turn, 
compensation  from  the  underwriters  with  whom  he  may 
have  effected  an  insurance  upon  the  property  liable  to 
the  contribution. 

In  Fire  and  Life  Insurances,  the  insurers  are  commonly 
large  companies  of  persons  associated  together  (J) ;  and 
their  policies,  much  more  precise  in  their  form  than  those 
of  marine  insurers,  distinctly  define  the  several  incidents 
and  consequences  of  the  contract,  so  as  to  leave  compara- 
tively little  to  the  construction  of  the  law.  The  substance 
of  the  contract  in  these  several  cases  is  as  follows: — 

A  Jire  policy  (A)  engages,  that,  in  consideration  of  a 
single  or  periodical  payment  of  premium  (as  the  case 
may  be),  the  company  will  pay  to  the  assured  such  loss 
as  may  occur  by  fire  to  his  property  therein  described, 
within  the  period  or  periods  therein  specified,  to  an 
amount  not  exceeding  a  particular  sum  fixed  for  that 
purpose  by  the  policy  (J). 

A.  police/  on   life  {ni)  usually  engages,  that,  in  con- 

(i)  These  may  be  joint-stock  com-  20  Vict.  c.  22  ;  27  &  28  Vict.  c.  18, 

panies  under  25  &  26  Vict.  c.  89;  sched.  C. 

see  ss.  3,  41,  of  that  Act.  (J)  Astore-asswanee{astoyi\ach. 

(Ji)  As  to  a,  Jire  policy,  see  Shaw  term  vide  sup.  p.  131),  which,  in  the 

V.  Bohberds,  6  Ad.  &  El.  75  ;  Pirn  case  of  fire  insurances,  is  a  lawful 

V.  Eeid,  6  Man.  &  Gr.  1  ;  Marks  v.  practice,  see  19  &  20  Vict.  c.  22^8.  6. 

Hamilton,  7   Exch.  323  ;    Glen   v.  (m)  As  to  a  life  policy,  the  autho- 

Lewis,    9    Exch.   607  ;    Sittem    v.  rities  are  very  numerous.     The  fol- 

Thomton,  3  Ell.  &  Bl.  368;  Waters  lowing,  among  others,  may  be  con- 

11.  Monarch  Eire  and  Life  Assurance  suited  with  advantage  : — Halford  v. 

Company,  5  Ell.  &  Bl.  870 ;  Stokes  Kymer,   10   Bam.   &   Cress.   72i  ; 

«.  Cox,  1  H.  &  N.  320  ;   Baxendale  Wainwright  v.  Bland,  1  Mee.  &  W". 

s.  Harvey,  4  H.  &  N.  445  ;   The  32;  Geach  v.  IngaU,  14  Mee.  &  "W. 

London  and  North  Western  Railway  95  ;   Borradaile  v.  Hunter,  5  Man. 

Company  xi.  Glyn,  1  E.  &  E.  652;  &  Gr.  639  ;    Dormay  v.  Borradaile^ 

Eoper  I).  Lendon,  ib.  825;  Brown  v.  5  C.  B.  380;  Pritchard  v.  The  Mer- 

The  Royal  Insurance  Company,  ib.  chants'  Life   Assurance,  ib.   622  ; 

853.     See  also  22  Geo.  3,  c.  48  ;  50  Wheelton  v.  Hardisty,  8  EU.  &  Bl. 

Geo.  3,  t.  36 ;    5  &  6  Vict.  c.  79,  232;  Sheridan  v.  Phoenix  Life  As- 

B.  20.    As  to  licences  and  duties  in  surance  Company,  8  H.  of  L.  Cas. 

the  case  of  fire  insurances,  see  19  &  745;  Cazinove  i".  The  British  Equit- 
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sideration  of  a  single  or  periodical  payment  of  premium, 
the  company  will  pay,  on  the  death  of  some  individual,  or 
on  his  death  within  a  limited  period  (as  the  case  may  be), 
a  certain  sum  of  money  therein  specified;  that  is,  will  pay 
it  to  the  party  effecting  the  insurance  (supposing  it  to  be 
effected  by  a  stranger,  having  an  interest  in  the  life  in- 
sured), or  to  the  executors  or  administrators  of  the  party 
whose  life  is  insured,  supposing  hiaa  to  effect  it  for  his 
own  benefit.  Under  a  recent  statute  (30  &  31  Vict. 
c.  144),  any  person  becoming  entitled  to  such  a  policy 
by  assignment  or  other  derivative  title,  and  having  a 
right  in  equity  to  give  an  effectual  discharge  to  the  in- 
surance company,  is  at  liberty,  on  giving  notice  of  such 
assigmnent  to  the  company,  to  sue  on  the  same  at  law  in 
his  own  name. 

As  to  the  contract  for  insurance,  of  whatever  descrip- 
tion, it  is  a  rule  that  the  assured  must  have  an  interest  in 
subject-matter  thereof  (either  in  his  own  right,  or  at 
least  as  trustee),  equal  to  the  amount  of  the  sum  in- 
sured ;  that,  beyond  the  extent  to  which  he  possesses  an 
interest,  the  contract  wiU  not  be  effectual  (w) :  and  that 
the  interest  must  also  be  one  of  a  pecuniary  kind(o). 
Indeed  that  he  must  have  such  an  interest  is,  in  marine 
and  fire  policies,  indicated  by  the  very  terms  of  the  in- 
strument, which  purports  to  indemnify  against  loss.  A. 
practice  nevertheless  formerly  obtained  in  marine  insur- 
ances, of  insuring  large  sums  without  having  any  pro- 
perty on  board,  which  were  called  insurances  "interest 

able  Assurance  Company,  6  C.  B.  (w)  See  Rhind  v.  Wilkinson,  2 

(N.  S.)  473  ;  Trew  v.  The  Railway  Taunt.  237;   Sparks  v.  MarshaU,  2 

Passengers  Assurance  Company,  5  Bing.  N.  C.  761;  Stockdale  «.  Dun- 

H.  &  N.  211;  Fowkes  «.  Manchester  lop,  6  Mee.  &  W.  224  ;  Devaux  v. 

and  London  Assurance  Association,  J' Anson,  5  Bing.  N.  C.  619  ;  Sear 

3  B.  &  Smith,  917.    See  also  20  &  gi-ave  v.  Union  Marine  Insurance 

21  "Vict.  c.  5,  as  to  abatement  of  Company,  Law  Rep.,  1  C.  P.  305. 

income  tarn,  in  respect  of  insm-ance  (o)  Half  ord  v.  Kymer,  10  B.  &  0, 

on  lives.  724. 


CHAP.  V. — OF  TITLE  BY  CONTRACT.  139 

or  no  interest  (j9) ; "  and  though  the  policies  in  such  cases 
amounted  obviously  to  a  species  of  wager,  yet  where 
they  bore  that  character  on  the  face  of  them,  by  the 
insertion  of  such  words  as  "interest  or  no  interest,"  and 
the  like, — and  were  consequently  not  framed  as  proper 
insurances, — there  was  nothing  at  the  common  law  to 
prevent  their  taking  effect  in  the  way  of  wager,  accord- 
ing to  the  design  of  the  parties  (5').  It  was  thought 
proper,  however,  at  length  to  repress  them  by  a  posi- 
tive regulation;  and  it  is  consequently  enacted  by  19 
Geo.  II.  c.  37,  s.  1,  that  all  insurances  on  British  ships 
or  goods  (r),  ["  interest  or  no  interest,"  or  without 
further  proof  of  interest  than  the  policy  itself,  or  by  way 
of  gaming  or  wagering,  or  without  benefit  of  salvage 
to  the  insurer,  (all  of  which  had  the  same  pernicious 
tendency,)  shall  be  totally  null  and  void,] — subject  only 
to  certain  exceptions  in  that  Act  specified.  And  by  a 
later  statute,  provisions  are  made  against  other  wager- 
ing speculations  by  way  of  insurance.  For  by  14  Geo. 
III.  c.  48,  it  is  enacted,  that  no  insurance  shall  be 
made  on  the  life  or  lives  of  any  person  or  persons,  or  on 
any  other  event  or  events  whatsoever,  wherein  the  person 
or  persons  for  whose  benefit,  or  on  whose  account,  such 
policies  shall  be  made,  shall  have  no  interest,  or  by  way 
of  gaming  or  wagering ;  and  that  every  insurance  so 
made  shall  be  void  (s).  And  further,  that  it  shall  not  be 
lawful  to  make  any  policy,  without  inserting  therein  the 
name  of  the  person  interested,  or  for  whose  use,  benefit, 
or  account  it  was  made(#);  and  that  no  greater  sum 
shall  be  recovered  from  the  insurer  than  the  amount  of 
the  interest  of  the  assured,  in  the  life  or  lives,  or  other 

(j?)  2  Bl.  Com.  p.  460.  Hebdon  v. "West,  3  B.  &  Smith,  579; 

(j)  Cousins  V.  Naates,  3  Taunt.  Wilson  v.  Jones,  Law  Eep.,  2  Exch. 

513.  139. 

(r)  See  Crawford  v.  Htmter,  8  (t)  See  Hodsou  v.  Observer  Life 

T.  R.  13.  Assurance  Company,  8  Ell.  &  Bl. 

(«)    See    Shilling  v.  Accidental  40. 
Death  Company,  2  H.  &  N.  42j 
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event  or  events.  It  is,  however,  here  to  be  remarked  in 
reference  to  life  policies  (m),  that  a  man  is  always  con- 
sidered as  having  an  interest  in  his  own  life  (though 
not  in  that  of  his  child)  of  a  kind  that  justifies  his  effect- 
ing an  insurance  upon  it  to  any  amount  (u),  and  that 
a  policy  effected  on  the  life  of  his  debtor  is  also  valid  to 
the  extent  of  the  sum  due. 

Another  principle  universally  applicable  to  insurances 
is  this,  that,  independently  oi  fraud, — which  in  this,  as 
in  every  other  instance  of  contract,  always  entitles  the 
party  imposed  upon  to  annul  the  transaction  {x), — any 
misrepresentation  of  fact,  on  the  part  of  the  assured 
(whether  made  by  himself,  or  by  his  agent  without  his 
knowledge),  upon  a  point  material  to  the  insurer's 
guidance  in  estimating  the  risk,  will  discharge  the  latter 
from  his  liability ;  and  this  is  so,  whether  the  loss  which 
actually  happens  has  any  connection  with  the  matter 
misrepresented  or  not  (y).  And  the  law  is  the  same  with 
respect  to  the  concealment  of  any  circumstance  of  the 
like  description,  provided  it  were  known  to  the  assured 
at  the  time  of  effecting  the  policy  {z). 

Lastly,  we  may  notice  as  an  additional  rule  of  general 
application  (though  it  is  exemplified  more  frequently  in 

(u)  In  Dalby  v.  The  India  and  gerald,  4  H.  of  Lords' Cases,  p.  484; 

London  Life  Assurance  Company,  Fowkes  v.  Manchester  and  London 

15  C.  B.  365,  it  was  decided  that  Assurance  Association,3B.&  Smith, 

the  statute  14  Geo.  3,  c.  48,  does  917 ;   Perrius  ^.  Marine,   &c.  In- 

not  inyalidate  a  policy  for  the  life  of  surance  Society,  2  Ell.  &  Ell.  317. 
another,  in  which  the  assured  was  («)  Park,  Ins.  178  ;  see  Carter  v. 

interested  at  the  time  of  efEecting  Boehm,  3  Burr.  1905  ;  Wainwright 

the  policy,  but  in  which  his  interest  v.  Bland,  1  Mee.  &  W.  32;  Geaoh  v. 

ceased  before  the  death  happened.  Ingall,  14  Mee.  &  W.  100  ;  EusseU 

By  this  decision  a  former  case  of  v.  Thornton,  4  H.  &  N.  788  ■  6  H. 

Godsall  ■^.  Boldero,  7  East,  72,  was  &  N.  140  ;  HoUand  v.  Russell,  1  b! 

overruled.  &  Smith,  424.     See  the  case  of  a 

{v)  HaHord  v.  Kymer,  10  B.  &  C.    .  guarantee  distinguished,  in  respect 

^^^-  of  the  rule  mentioned  in  the  text, 

(»)  Vide  sup.  p.  61.  from  a,  contract  of  assurance.  The 

(2/)  Park,  Ins.  177 ;  per  Holt,  C.  North  British  Insurance  Company 

J.,  Skin.  327;  see  Anderson  v.  Eitz-  v.  Lloyd,  10  Exch.  523. 
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marine  than  in  other  insurances),  that  when  a  policy  be- 
comes void  ab  initio,  and  from  a  cause  not  amounting  to 
any  fraud  or  breach  of  law  on  the  part  of  the  assured 
— as  where,  in  a  mariae  insurance,  the  ship,  though  be- 
lieved to  be  sea-worthy,  turns  out  to  have  been  not  so, 
contrary  to  the  implied  warranty  on  that  subject;  or 
sails  alone,  contrary  to  an  express  warranty  to  sail  with 
convoy, — the  insurer  is  bound  to  refund  the  premium : 
for,  as  in  such  cases  he  was  never  legally  liable  to  the 
risk,  it  would  be  unjust  that  he  should  retain  the  con- 
sideration (a).  But  where  a  policy  is  void  through  the 
fraud  of  the  assured,  or  from  being  made  in  contraven- 
tion of  some  positive  law  (as  in  the  case  of  a  wagering 
policy),  the  assured  is  not  allowed  to  reclaim  the 
premiimi :  and  in  instances  of  this  latter  description,  the 
mutuality  of  the  fault  makes  no  difference ;  for  here  the 
maxim  is  held  to  apply  that  in  pari  delicto,  potior  est 
conditio  possidentis  (b). 

In  the  last  place  we  shall  notice, 

IX.    Charterparties. 

These  are  mercantile  instruments  (with  or  without 
seal),  by  which  one  who,  would  export  goods  from  this 
country,  or  import  them  from  abroad,  engages  for  the 
hire  of  an  entire  vessel  for  the  purpose,  at  a  freight  or 
reward  thereby  agreed  for(c).  Upon  the  execution  of 
such  an  instrument  the  ship  is  said  to  be  chartered  or 
freighted,  and  the  party  by  whom  she  is  engaged  is  called 

(a)  Park,  Ins.  372.  See  as  to  distinction  between  executed  and 
return  of  premium  in  case  of  over-  executory  contracts  ;  and  that  if  in 
insurance,  Fisk  u.  Masterman,  8  such  cases  an  action  be  brought  to 
Mee.  &  "W.  165.  recover  back  the  premium,  iefore 

(b)  Park,  Ins.  372, 377  ;  see  Wil-  the  risTi  is  over,  it  may  be  recovered, 
lis  II.  Baldwin,  Dong.  451  j  Vandyck  (Park,  Ins.  373.) 

V.  Hewitt,  1  East,  96 ;  Boehm  v.  Bell,  (c)  As  to  "  freight,"  see  Lewis  v. 

8  T.  R.  154;  Morck  v.  Abel,  3  Bos.  Marshall,  7  Man.  &  Gr.  729;  Fen- 

&Pnl.35.    It  has  been  said,  though  wick  u.  Boyd,  15  Mee.  &  W.  632; 

the  position  is  perhaps  not  free  from  Michael  v.  Gillespy,  2  C.  B.  (N.  S.) 

doubt,  that  this  rests  partly  on  the  627. 
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the  charterer  or  freighter.  But  where,  instead  of  taking 
the  entire  vessel,  the  owner  of  goods  merely  bargains 
for  their  conveyance  on  board  of  her  for  freight  (other 
goods  being  at  the  same  time  conveyed  for  other  p]?o- 
prietors),  she  is  described,  not  as  a  chartered  but  a 
general  ship ;  and  in  this  case  no  charterparty  is  usually 
executed,  but  merely  a  bill  of  lading  (rf). 

A  charterparty,  more  particularly  considered,  is  com- 
monly made  between  either  the  owner  or  the  master  of 
the  ship  (as  the  case  may  be)  on  the  one  part,  and  the 
owner  of  the  goods  on  the  other  (e) ;  and  purports  to  be 
an  agreement  that  the  ship  shall  be  employed  in  the 
conveyance  of  goods  for  a  certain  voyage  (or  for  a 
Certain  period  of  time),  at  a  certain  amount  of  freight, 
calculated  at  so  much  per  ton,  or  at  so  much  per  month 
during  the  voyage.  The  instrument  also  usually  en- 
gages, on  the  part  of  the  shipowner,  that,  being  sea- 
worthy, and  provided  with  necessaries,  she  shall  receive 
a  full  cargo  on  board, — not  exceeding  what  she  can 
reasonably  carry  (/), — and  that  the  same  shall  be  pro- 
perly stowed ;  and  that  the  ship  shall  then  immediately 
sail  (wind  and  weather  permitting)  on  the  specified 
voyage,  and  deliver  the  cargo  (the  act  of  (jrod  or  of 
the  king's  enemies  excepted)  at  the  port  of  destination, 
to  the  charterer  or  his  assignees,  in  as  good  order  eCs 
they  were  received  on  board.  On  the  other  hand,  there 
are  ordinarily  engagements  on  the  part  of  the  charterer, 
that  he  will  supply  a  full  cargo  (^),  and  load  and  un- 
load the  goods  within  a  certain  number  of  days  (usually 

(ji)  3  Chit.  C.  L.  388,  403.  Read  v.  Hoskms,  4  Ell.  &  Bl.  979; 

(e)  See  the  following  recent  cases  Eoelants  «.  Harrison,  9  Exch.  444; 

which  hare  arisen  on  charterparties:  Cuthbert  v.  Gumming,    10  Exch. 

Alsager  v.  St.  Katherine  Dock  Com-  809. 

pany,  14  Mee.  &  "W.  794;  Hill  v.  (J)  As  to  these  words,  see  Gould 

Sughrue,  15  Mee.  &  W.  253;  Eo-  v.  Oliver,  4  Bing.  N.  C.  134. 


bertaon  v.  Jackson,  2  C.  B.  412 
Oliye  V.  Booker,  1  Exch.  417 
Schmaltz  v.  Avery,  16  Q.  B.  655 


(?)  See  Capper  ii.  Foster,  3  Bing. 
N.  C.  938. 
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called  lay  or  running  days),  and  pay  freight  as  agreed 
upon ;  and  that,  if  he  detains  the  vessel  beyond  the 
running  days,  he  will  also  pay  demurrage,  that  is,  a 
certain  amount  per  diem  for  the  whole  period  of  such 
extraordinary  detention  (A). 

In  the  performance  of  this  contract,  it  is  held  to  be  the 
ship-owner's  duty  to  take  good  care  of  the  cargo  during 
the  voyage  (i) :  and  he  will  be  liable  to  make  satisfaction 
for  any  damage  resulting  from  the  master's  negligence  ini 
this  respect ;  or  for  the  loss  or  non-delivery  of  any  of  the 
goods  of  which  it  consists,  unless  occasioned  by  causes 
within  the  exceptions  of  the  charterparty  (A).  But,  under 
the  ordinary  exceptions,  the  ship-owner  is  protected  from 
liability  for  the  accidents  of  wind  and  weather,  not  im- 
putable to  his  own  negligence ;  for  these  fall  within  the 
exception  as  to  the  "act  of  God."  Supposing  the  goods, 
on  the  other  hand,  to  arrive  safely,  the  ship-owner  is  not 
bound  to  deliver  them  (unless  there  be  some  stipulation 
to  that  effect)  until  he  receives  payment  of  the  freight ; 
for  these  acts  are  in  general  considered  in  law  as  con- 
temporaneous (Z).  Yet  where  the  charterparty  is  in 
such  form  as  to  amount  to  an  actual  demise  of  the 
vessel  to  the  charterer,  and  there  is  no  express  stipu- 
lation for  the  payment  of  freight  simultaneously  with 
the  delivery  of  the  cargo, — such  delivery  cannot  lawfully 
be  withheld  on  the  ground  that  the  freight  is  not  paid(»w) : 


(A)  As  to  denmrrage,  see  Benson  respect  of  any  damage  or  loss  caused,. 

V.  Blunt,  1  Q.  B.  870;  Robertson  «.  "  without  Hs  actual  faidt  or  privity," 

Jackson,  2  C.  B.  412;  Cropton  ■;;.  to  any  goods,  merchandise,  or  other 

Pickemell,   16    Mee.   &   W.   829  j  things  on  board,  is  limited  in  such 

Parker  ■».  Winslow,  7  Ell.   &  Bl.  manner  as  therein  provided. 

942;  Oglesby  o.  Yglesias,  1  E.  &  (J)  Yates  «.  Eailston,  8  Taunt. 

E.  930;  Erichsen  v.  Barkworth,  3  298. 

H.  &  N.  894;  Seeger  ».  Duthie,  8  (m)  Christie  v.  Lewis,  2  Brod.  & 

C.  B.  (K  S.)  45.  Bing.  410;  Homcastle  v.  Earran,  3 

(i)  Abbott  on  Shipping,  255.  Bam.  &  Aid.  497;  Saville  v.  Cam- 

(S)  By  25  &  26  Vict.  c.  63,  s.  54,  pion,  2  Bam.  &  Aid.  503. 
the  liability  of  the  ship-owner,  in 
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for  the  goods  are,  in  that  case,  in  the  ship-master's  pos- 
session as  servant,  joro  hdc  vice,  of  the  charterer. 

If  the  ship-owner,  being  prevented  by  an  accident  for 
■which  he  is  not  responsible,  from  entirely  performing  his 
contract,  yet  performs  it  in  part,  by  carrying  the  cargo 
safely  during  a  certain  portion  of  the  voyage,  and  the 
charterer  receives  the  benefit  of  such  performance,  freight 
will  then  be  due  pro  rata  itineris.  Thus  if  the  cargo 
be  captured  by  an  enemy  during  the  voyage,  and  be  re- 
taken, and  ultimately  come  to  the  charterer's  hands, — or 
if  the  ship  be  lost  by  stress  of  weather  before  the  termi- 
nation of  the  voyage,  and  the  cargo  be  sent  on  by  another 
vessel  to  the  charterer, — he  will  be  liable  in  either  of 
these  cases  (at  least  in  the  event  of  his  accepting  the 
goods),  to  pay  the  owner  of  the  chartered  vessel  freight 
pro  rata,  that  is,  to  an  amount  proportioned  to  the  distance 
for  which  she  has  carried  them.  This  however  is  a  claim 
not  founded  on  the  charterparty,  but  on  a  contract  which 
the  law  generally  (as  before  explained)  implies  in  every 
case  where  a  service  has  been  rendered,  viz.  that  the 
party  who  consents  to  take  the  benefit  of  it,  shall  pay 
in  respect  thereof  as  much  as  it  is  reasonably  worth  (o). 

In  concluding  this  chapter,  it  may  be  proper  to  advert, 
briefly,  to  the  subject  of  debt,  which  is  one  closely  con- 
nected with  that  of  contract ;  a  debt  being  a  legal  relation 
or  predicament  which  frequently  arises  out  of  a  contract, 
and  is  in  turn  sometimes  the  basis  upon  which  a  contract 
is  founded  by  implication  of  law.  For  in  general,  when- 
ever a  contract  is  such  as  to  give  one  of  the  parties  a  right 
to  receive  a  certain  and  liquidated  sum  of  money  from 
the  other — as  in  the  case  of  a  bond  for  payment  of  money, 
or  an  implied  promise  to  pay  for  goods  supplied  so  much 
as  they  shall  be  reasonably  worth,— a  debt  is  then  said  to 


(o)  See  Shack «.  Anthony,  1  Mau.      612;   Vlierboom  v.   Chapman,   13 
&  Sel. 573;  Pinderu.Wilks.  5  Taunt.      Mee.  &  W.  230. 
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exist  between  these  parties  ;  while,  on  the  other  hand,  if 
the  demand  be  of  uncertain  amount,  — as  where  an  action 
is  brought  against  a  bailee,  for  injury  done  through  his 
negligence  to  an  article  committed  to  his  care, — it  is  de- 
scribed, not  as  a  debt,  but  a  claim  for  damages  (p).  As 
debts  may  thus  arise  out  of  contracts,  and  the  contract 
may  be  either  with  or  ivithout  specialty,  so  they  are  vari- 
ously denominated  in  these  several  cases,  as  specialty  debts, 
or  debts  by  simple  contract  {q).  They  may  arise,  how- 
ever, not  only  by  deed  or  simple  contract,  but  by  matter 
of  record  {r) ;  and  in  that  case  receive  their  designation 
accordingly,  as  debts  of  record;  though  they  are  also 
properly  described  in  this  case,  as  well  as  where  they 
accrue  by  deed,  as  specialty  debts.  A  debt  of  record  is 
a  sum  of  money  which  appears  to  be  due  upon  the  evi- 
dence of  a  court  of  record :  thus  it  may  be  due  upon  a 
statute  merchant  or  statute  staple  (terms  explained  in  a 
former  volume),  or  upon  a  recognizance  (s) ;  which  [is  an 
obligation  of  record,  entered  into  before  some  court  or 
magistrate  duly  authorized,  whereby  the  party  bound 
acknowledges  that  he  owes  to  the  queen,]  or  a  private 
plaintiff,  (as  the  case  may  be,)  a  certain  sum  of  money, 
with  condition  to  be  void,  if  he  shall  do  some  particular 
act, — as  if  he  shall  appear  at  the  assizes,  keep  the  peace, 
pay  a  certain  debt,  or  the  like  (f).     Another  species  of 

(_p)  Blackstone  (vol.  ii.  p.  464)  cognizances  are  forfeited,  they  are 

speaks  of  debt  as  one  of  the  species  estreated  (that  is,  extracted  or  taken 

of  contracts ;  but  this  conveys  no  Out  from  among  the  other  records) 

accurate  idea  of  the  meaning  of  the  and  sent  up  to  the  Court  of  Exche- 

term.    It  is  not  a  contract,  but  may  quer,  there  to  be  enforced  (see  22  & 

be  the  result  of  a  contract.  23  Vict.  u.  21,  s.  28).    But  recogni- 

(j')  Vide  sup.  p.  54.  zances  forfeited  and  ordered  to  be 

(r)  As  to  records,  vide  sup.  vol.  I.  estreated  by  a  court  of  quwrter  ses- 

p.  48.  sions,  or  of  gaol  delivery,  are  levied 

(«)  2  Bl.  Com.  465.    As  to  sta-  by  the  sheriff  and  returned  by  the 

tutes  merchant  and  staple,  vide  sup.  clerk  of  the  peace  to  the  lords  of  the 

vol.  I.  p.  319.  Treasury.     See  Dickenson's  Quarter 

{t)  Bl.  Com.  ubi  sup.;  Bro.  Ab.  Sessions  (6th  ed.),  pp.  110,  994;  et 

tit.   Recognizance,  24.     When  re-  post,  bk.  VI.  ch.  xvil. 

VOL.  II.  L 
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debt  by  record,  is  that  upon  &  judgment ;  which  is,  where 
any  sum  is  adjudged  to  be  due  from  one  party  to  the 
other,  iQ  an  action  in  a  court  of  record ;  whether  that 
sum  w^as  originally  liquidated  so  as  to  constitute  a  debt 
between  them,  or  was  fixed  and  ascertained  for  the  first 
time  by  the  verdict  of  a  jury,  the  original  claim  having 
been  in  the  nature  of  damages  (m). 

The  case  of  a  judgment  for  a  certain  sum  by  way  of 
damages  affords,  it  will  be  observed,  an  instance  of  a  debt 
arising  independently  of  contract.  But  the  instance  is 
not  a  solitary  one ;  for  it  may  be  laid  down  generally, 
that  whenever  a  man  is  subject  to  a  legal  liability  to  pay 
a  sum  of  money  to  another,  he  is  said  to  owe  him  a  debt 
to  that  amount.  Thus,  if  by  act  of  parliament  a  penalty 
be  annexed  to  some  particular  offence,  and  it  be  made 
recoverable  by  the  first  informer,  any  person  committing 
the  offence  will  become  indebted  in  the  amount  of  the 
penalty  to  the  first  informer,  as  soon  as  the  information  is 
laid  {x).  It  deserves  remark,  however,  that  when  debts 
thus  arise,  independently  of  contracts,  contracts  may,  on 
the  other  hand,  arise  out  of  them.  For  a  man  may  make 
an  actual  promise  to  pay  a  debt  thus  created,  or,  in  the 
absence  of  express  promise,  an  implied  one  may  arise  by 
construction  of  law.  Yet  this  is  subject  to  exception  in 
the  case  of  a  debt  created  by  a  judgment — for  a  debt  like 
this,  being  of  record,  is  of  such  superior  solemnity  as  to 
merge  all  simple  contracts  (whether  express  or  implied) 
in  respect  of  the  same  subject-matter  {y). 

(u)  As  to  judgments  in  general,  {y)  As  to  the  merger  of  a  simple 

vide  post,  bk.  v.  c.  10.  contract,  by  an  engagement  to  the 

(a;)  As  to  the  power  of  the  Crown  same  effect  by  deed,  vide  sup.  vol,  I. 

to  remit  penalties  under  22  Vict.  p.  498. 
c.  32,  vide  post,  vol.  IV.  p.  563. 
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CHAPTER  VI. 

OF  TITLE  BY  BANKRUPTCY. 


The  title  by  bankruptcy  is  a  method  founded  on  the 
statute  law,  by  which  a  man's  property  is  made  liable, 
under  particular  circumstances,  to  be  transferred  for  the 
benefit  of  his  creditors  at  large.  Though  reserved  for 
this  period  of  the  work,  it  relates,  it  is  to  be  observed, 
not  merely  to  the  personal  estate  of  the  debtor,  but  also 
to  his  lands,  tenements,  and  hereditaments ;  yet,  as  in 
practice  it  principally  affects  the  former  species  of  pro- 
perty, we  have  deemed  it  expedient  to  pass  over  this  title 
in  that  part  of  our  disquisition  which  turned  on  the  title 
to  things  real,  and  to  reserve  its  discussion  till  the  present 
place  (a). 

The  foundation  of  the  law  of  bankruptcy  in  this  country 
is  a  statute  of  34  &  35  Hen.  VIII.  c.  4,  which  was  pointed 
at  persons  who  should — in  the  language  of  that  day — 
make  bankrupt  {b) ;  and  it  more  particularly  described 
them  as  those  "who  obtain  other  men's  goods  and  then 
suddenly  flee  to  parts  unknown,  or  keep  their  houses  and 
there  consume  their  substance,  without  paying  their 
debts:"  and  it  proceeded  to  direct,  that,  upon  every 
complaint  in  writing  concerning  the  premises  made  by 

(a)  Vide  sup.  vol.  I.  p.  397,  n.  (/(.).  but  a  trace  behind.  And  he  cites 
(J)  Bankrupt,  says  Blackstone,  Dufresne,  i.  969,  and  i  Inst.  277; 
(vol.  ii.  p.  472,  n.,)  is  either  derived  and  further  remarks,  that  the  title 
from  lanous,  which  signifies  the  of  the  first  English  statute  concern- 
table  or  counter  of  a  tradesman,  and  ing  this  offence  (34  &  35  Hen.  8, 
mptus,  broken;  or  from  ianque  c.  4),  "against  such  persons  as  do 
(French  for  hanous)  and  route,  a  mahe  lanhrujpt,"  is  a  literal  trans- 
track;  as  signifying  that  the  bank-  lation  of  the  French  idiom,  "  qui 
rupt  has  removed  his  banque,  leaving  font  banque  route." 

l2 
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any  parties  to  the  Lord  Chancellor  or  other  dignitaries 
therein  mentioned,  they  should  take  order  by  their  wisdom 
and  discretion  with  the  bodies  of  the  offenders,  and  with 
their  lands,  goods  and  chattels,  for  payment  of  all  the 
creditors  rateably,  according  to  the  quantity  of  their 
debts.  The  jurisdiction  created  by  this  statute  for  cor- 
rection of  the  abuses  which  it  describes  was  one  unknown 
to  the  system  of  the  common  law ;  and  it  was  soon  after- 
wards followed  by  another  statute  creating  another  juris- 
diction, equally  unknown  to  that  system,  for  correction 
of  the  same  offences  and  others  of  the  same  nature.  This 
was  the  statute  13  Eliz.  c.  7,  which,  after  particularizing 
all  these  offences,  provides  that  any  of  them,  when  com- 
mitted by  persons  using  the  trade  of  merchandize,  shall 
cause  them  to  become  bankrupts,  and  empowers  the  Lord 
Chancellor,  by  commission  under  the  great  seal,  to  appoint 
discreet  persons  of  his  choice,  who  shall  proceed  against 
the  bankrupts,  upon  principles  of  which  it  will  suffice  for 
the  present  to  say,  that  they  are  similar  to  those  which 
the  statute  of  Hen.  YIII.  had  introduced.  And  so  far 
every  thing  was  in  favour  of  the  creditor ;  for  the  bank- 
rupt, being  then  considered  as  a  criminal  (a  reproach  to 
which  at  the  present  day  he  is  liable  only  in  particular 
cases),  could  naturally  expect  no  favour  at  the  hands  of 
the  legislature  (c) :  but  at  length  it  appeared  harsh  to 
strip  a  man  of  all  his  resources,  without  relieving  him  at 
the  same  time  from  his  difficulties  ;  and  by  4  Anne,  c.  17, 
it  was  consequently  provided,  (in  imitation,  as  Blackstone 
conceives  («?),  of  the  Roman  law  of  cession^  that  a  bank- 

(c)  "In  this  spirit,"  says  Black-  ''and  by  it,  if  a  debtor  ceded  or 

stone,  "  we  are  told  by  Sir  E.  Coke,  "  yielded  up  all  his  fortune  to  his 

"  that  we  have  fetched  as  well  the  "  creditors,   he  was  secured  from 

"  name  as  the  wickedness  of  banli^  "  being  dragged  to  a  gaol,  omni 

"rMpi  from  foreign  nations." — 2B1.  "  quo^ue    corporali    crucmtu   se- 

Com.  472,  cites  4  Inst.  277.  "  moto."    (See  Cod.  7,  71  per  tot.; 

{d)  "This  law,"  remarks  Black-  Inst.  4,  6,  40.)    He  also  observes, 

stone,  (vol.  ii.  p.  472,)  "  was  intro-  that  the  antient  Eoman  law  was  dis- 

"  duced  by  the  Christian  emperors;  tinguished  by  a  very  opposite  spirit 
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rupt  trader,  who  had  thus  been  compelled  to  surrender 
the  whole  of  his  effects,  and  had  in  all  matters  conformed 
to  the  law  of  bankruptcy,  should  be  entitled  to  his 
discharge  from  all  further  liability  for  the  debts  thereto- 
fore contracted. 

The  bankrupt  law  as  so  constituted  was  thought  to 
adapt  itself  so  wisely  to  all  the  objects  of  a  sound  policy, 
that  it  was  soon  extended  to  many  additional  cases.  The 
predicament  of  bankruptcy  was  made  by  later  statutes 
to  attach  to  a  trader  (if  any  of  his  creditors  thought  fit 
to  proceed  for  that  purpose),  on  the  commission  not  only 
of  the  more  direct  frauds  before  particularized,  but  of 
some  other  specified  acts,  affording  only  an  inference  of 
intention  to  evade,  or  inability  to  "make,  payment;  and 
at  length  even  the  debtor,  if  a  trader,  and  if  he  thought 
it  for  his  advantage  to  take  such  a  course,  was  enabled 
to  institute  proceedings  against  himself  at  his  own  in- 
stance, and  without  the  interference  of  any  of  his  cre- 
ditors, with  the  view  of  his  being  made  bankrupt  (e). 
By  a  further  alteration,  also,  of  the  bankrupt  law, 
(which  was  originally  entrusted  to  commissioners  ap- 
pointed by  the  Lord  Chancellor,  and  acting  for  each  case 
separately,)  it  came  at  length  to  be  administered  in  a 
permanent  court  established  for  the  purpose,  and  called 
the  Court  of  Bankruptcy — a  court  sitting  in  London 
and  adjudicating  there  on  all  bankrupts  who  reside  or 
carry  on  business  within  a  certain  distance,  but  having 
also  district  courts  for  the  purpose  of  dealing  with 
country  bankruptcies  (_/ ). 

towards  the  debtor,  imprisoning  him  («)  12  &  13  Vict.  c.  106,  s.  70, 
in  chains,  subjecting  him  to  stripes  repealed  by  24  &  25  Vict.  c.  134,- 
and  hard  labour  at  the  mercy  of  his  sched.  (Gr.),  which  latter  statute, 
creditors,  and  sometimes  selling  him,  however,  by  s.  86,  gives  the  same 
his  wife,  and  children,  to  perpetual  power  both  to  traders  and  non- 
slavery,  trans  Tiberim;  an  opprcs-  traders. 

sion  which  produced  many  insurrec-  (/)  1  &  2  Will.  4,  c.  56  ;  5  &  6 

tions,  and  secessions  to  the  mens  Vict.  t.  122. 
sacer. 

.  l3 
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The  statutes  of  Henry,  Elizabeth,  and  Anne  above 
referred  to,  (and  indeed  all  statutes  concerning  bank- 
ruptcy, of  prior  date  to  itself,)  were  in  course  of  time 
repealed  by  6  Geo.  4,  c.  16;  which  consolidated  the  dif- 
ferent regulations  on  this  subject,  but  was  itself  repealed 
by  12  &  13  Vict.  c.  106,  called  «  The  Bankrupt  Law 
Consolidation  Act,  1849."  That  statute,  however,  was 
amended  by  17  &  18  Vict.  c.  119,  (called  "the  Bank- 
ruptcy Act,  1854,")  by  the  24  &  25  Vict.  c.  134  ("  The 
Bankruptcy  Act,  1861")  and  by  the  31  &  32  Vict. 
c.  104  ("The  Bankruptcy  Amendment  Act,  1868"). 
And  it  is  chiefly  in  the  provisions  of  these  Acts  (par- 
ticularly in  those  of  1849  and  1861)  that  the  existing 
statute  law  on  this  subject  is  to  be  found  (z). 

Before  we  enter,  however,  into  a  closer  examination 
of  the  method  which  this  system  pursues  for  compelling 
payment  of  debt,  it  will  be  expedient  to  offer  some  ex- 
planation of  that  more  general  one  which  at  the  time  of 
passing  the  statute  of  Hen.  VIII.  was,  and  still  is,  in 
force ;  and  which,  from  the  immemorial  antiquity  of  its 


(i)  There  is  also  the  31   &  32  tntes,  it  may  be  important  to  re- 

Vict.  c.  68,  entitled  "An  Act  to  fa^  mark,  that  the  system  of  bankrupt 

cilitate  Liquidation  in  certain  cases  law  is  also  governed  in  Tarious  mat- 

of  Bankruptcy  Arrangements  and  ters  of  practice  by  "  Rules  and  Or^ 

■winding  up."     This  statute  refers,  ders"  made  under  the  12  &  13  Vict. 

1st,  to  the  division  of  assets  in  c.  106  (dated  19fA  October,  1852); 

specie  or  otherwise,  without  sale,  and  also  by  "General  Orders "  made 

under  the  authority  of  a  scheme  in  under  the  17  &  18  Vict.  c.  119  (dated 

chancery  in  that  behalf,  where  the  Brd  Feb.  and  \%th  May,  1855  j  19*^ 

trustees  under  a  deed,  assignees  in  Jane,  1856;  2ith  March,  1857); 

bankruptcy,  or  other  "liquidators"  and  under  24   &   25  Vict.  c.  134 

are  of   opinion   that  such  course  (dated  \2th  and  \ith  Oct.,  6<A  and 

would  be  for  the  benefit  of  the  es-  IWi,  Nov.  1861;  22nd  Feb.,  22nd 

tate;  2dly,  to  facilitate  the  claims  May,  2ith  June,  SOth  June,  and 

of  secured  creditors,  by  allowing  23i'dJuly,1862;18t7i,Jan.aniNov. 

them  to  foreclose,  by  notice  to  the  1864;  and  15*/t  April,  1867).    Ge- 

liquidators,  without  suit.      In  re-  neral  Orders  are  also  to  issue  under 

ference  to  the  above  group  of  sta-  the  81  &  32  Vict.  cc.  68, 104. 
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main  design,  may  be  described  as  the  common  law 
method,  by  way  of  distinction  from  that  of  the  bankrupt 
law.  This  common  law  method,  then,  is  to  issue  on  behalf 
of  any  particular  creditor  or  creditors  who  may  be  en- 
titled and  inclined  to  enforce  payment  of  a  particular 
debt,  without  regard  to  the  body  of  creditors  at  large,  a 
writ  of  execution  on  a  judgment  previously  obtained  by 
such  creditor  in  an  action  at  law  in  one  of  the  ordinary 
courts,  and  under  this  to  arrest  the  person  of  the  de- 
fendant (A),  or  to  seize  his  property  ia  satisfaction,  as 
far  as  it  will  go,  of  the  particular  debt.  The  common 
law  method,  iadeed,  went  at  one  period  much  farther, 
for  it  enabled  a  plaintiff,  even  before  judgment,  to  seize 
the  person  of  his  adversary,  in  order  to  compel  his 
appearance  in  the  suit,  a  practice  which,  except  as  re- 
gards debtors  meditating  flight,  has  been,  for  some  time 
past,  expunged  from  our  system  (Z).  But  the  power  of 
arrest  in  execution,  that  is,  after  judgment,  which  has 
been  conceded  to  creditors  almost  from  the  commence- 
ment of  our  statute  book  (m),  is  still  retained  by  them ; 
having  been  hitherto  generally  considered  as  a  neces- 
sary protection  to  that  credit  between  man  and  man, 
upon  which  so  much  of  the  comfort  and  welfare  of 
society  depends.  With  us,  indeed,  it  was  allowed  for 
centuries  to  be  exercised  in  a  manner  so  absolute,  that 
the  debtor  might  be  left  to  languish  for  an  indefinite 
period  of  time  in  hopeless  confinement ;  and  though  that 

(Ji)  It  is  howeyer  required,  in  (m)  Its  rise,  as  a  method  of  en- 
order  to  justify  an  arrest  in  execu-  forcing  pecuniary  demands,  may  be 
tion  on  a  judgment  for  a  deM,  that  dated  from  62  Hen.  3,  c.  28,  which 
it  shall  amount  to  201.,  exclusive  of  first  gave  a  capias  to  lords  against 
costs.  This  is  by  7  &  8  Vict.  c.  96,  their  bailiffs;  for  whenever  a  capias 
s.  57,  prior  to  which  enactment,  lay  Jefora  judgment,  it  was  held  also 
the  debt  might  have  been  of  any  to  lie  after  it.  (Fourth  Report  of 
amount.  Commissioners,  appointed  in  1828, 

(J)  See  1  &  2  Vict.  1. 110,  ss.  3—  for  inquiring  into  the  course  of  pro- 

6  ;  14  &  15  Vict.  c.  52.  ceedings  at  common  law,  p.  7.) 
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severity,  (wMch  no  motive  of  policy  could  justify,)  was 
latterly  tempered  in  some  measure  by  the  passing  of 
occasional  Acts  for  the  liberation  of  insolvents  from  time 
to  time  confined  in  prison,  it  remained  nevertheless  a 
notorious  stain,  upon  our  national  jurisprudence. 

At  length,  however,  was  passed  in  the  year  1813,  the 
statute  53  Greo.  III.  c.  102  (called  Lord  Eedesdale's 
Act),  establishing  a  general  system,  though  for  a  limited 
and  experimental  period  only,  for  the  relief  and  discharge 
from  gaol  of  insolvent  debtors  ;  and  this  was  followed  by 
other  Acts,  founded  on  the  same  principle  (n) ;  and  lastly, 
by  1  &  2  Vict.  c.  110,  by  which  was  established  a  court 
"  for  the  relief  of  insolvent  debtors  in  England  "(o).  .  The 
effects  of  the  system  so  established  may  be  summarily 
stated  thus :  that  it  took  away  from  the  plaintiff,  alto- 
gether, the  power  of  prolonging,  at  his  own  pleasure, 
the  period  of  the  defendant's  durance ;  and  enabled  the 
latter,  inmiediately  upon  his  imprisonment,  to  petition 
for  his  discharge,  upon  consideration  of  his  property 
(both  present-  and  future)  being  transferred  for  the 
benefit  of  his  creditors  in  general':  and  to  obtain  that 
discharge,  unless  a  case  of  fraud,  malicious  injury,  or 
other  misconduct  were  established,  as  soon  as  the  forms 
of  proceeding  connected  with  the  surrender  could  be 
satisfied;  and  in  all  cases  whatever,  after  a  period  of 
three  years. 

To  revert  to  the  method  of  the  bankrupt  law, — it  is 
material  to  remind  the  reader  that,  at  its  origin,  it  was 
confined  to  such  debtors  as  were  traders  ;  and  to  state 
that  this  had  continued  to  be  the  case  up  to  the  time  of 


(w)  54  Geo.  3,  c.  23  ;  56  Geo.  3,  u.  102,  now  repealed  (with  the  ex- 

c.  102  J  1  Geo.  4,  c.  119  ;  3  Geo.  4,  ception  of  sect.  4)  by  24  &  25  Vict. 

c.  123  ;   6  Geo.  4,  c.  61  j    7  Geo.  4,  c.  134;  by  which  last  Act  the  whole 

c.  57  ;  3  &  4  Will.  4,  c.  47.  of  the  pro-pisions  in  1  &  2  Vict. 

(o)  This  Act  was  amended  by  2  &  o.  110,  subsequent  to  sect.  22,  ai-e 

SVict.  c.  39.    See  also  10  &  11  Vict,  also  repealed, 
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passing  the  24  &  25  Vict.  c.  134,  in  the  year  1861,  the 
latest  of  the  Bankrupt  Acts  ( p).  Now  it  had  latterly 
become  the  opinion  of  the  commercial  part  of  the  English 
community,  that  it  ought  not  so  to  be  confined,  and  that 
it  would  be  expedient  to  make  it  applicable  as  well  to 
the  case  where  the  debtor  is  not  engaged  in  trade  as  to 
the  case  where  he  is ;  and  though,  on  the  first  proposal 
of  that  organical  change,  it  encountered  considerable 
opposition,  it  was  at  length  sanctioned  by  parliament ; 
so  that,  by  24  &  25  Vict.  c.  134,  it  is  now  provided, 
(sect.  69,)  that  all  debtors,  whether  traders  or  not,  shall 
be  subject  to  the  provisions  of  that  Act.  The  further 
change  has  been  also  introduced  in  the  same  statute  of. 
abolishing  the  Court  for  Relief  of  Insolvent  Debtors  ;  the 
relief,  independently  of  that  court,  of  all  such  debtors 
from  imprisonment,  being  now  sufficiently  provided  for 
by  this  and  the  preceding  statutes  relative  to  bank- 
ruptcy (5-). 


{p)  Though  during  this  period 
the  Court  of  Bankruptcy  had  no 
jurisdiction  to  enforce  payment  of 
debt  except  against  traders,  yet  it 
may  be  desirable  to  remark  that  not 
long  since  certain  statutes  were 
passed  for  the  benefit  of  insolvent 
debtors  (being  either  traders  owing 
less  than  300Z.,  or  non-traders),  en- 
abling them  to  apply  to  the  Court 
of  Bankruptcy  for  protection  from 
imprisonment,  upon  condition  of 
surrendering  all  their  property  for 
distribution  among  their  creditors. 
These  are  the  5  &  6  Vict.  c.  116,  and 
7  &  8  Vict.  t.  96,  commonly  called 
the  Protection  Acts.  Neither  of 
them  are  now  in  force  so  far  as 
this  protection  is  concerned.  See 
24  &  25  Vict.  c.  134,  s.  230,  Sched. 
(G.)  About  the  same  period,  too, 
was  passed  7  &  8  Vict.  c.  70, 
(amended  by  23  &  24  Vict.  c.  147,) 


empowering  the  Court  o|  Bank- 
ruptcy to  give  effect  to  trust  deeds 
and  arrangements  between  a  debtor 
and  his  creditors  (such  debtor  not 
being  a  trader)  where  the  consent  of 
a  certain  proportion  of  the  creditors 
is  obtained.  (See  Davis  v.  Percy, 
Law  Kep.,  1  C.  P.  256.) 

((?)  24  &  25  Vict.  c.  134,  ss.  19, 
230,  Sched.  (G.)  It  is  provided, 
however,  by  s.  230,  that  the  repeal 
shall  not  affect  any  proceeding 
pending,  or  any  right  a/>'isen  in 
respect  of  anything  done  or  existing 
prior  to  or  at  the  commencement  of 
the  Act,  by  virtue  of  any  of  the 
Acts  or  parts  of  Acts  repealed.  As 
to  the  officers  of  the  insolvent  court 
discharged  by  this  Act,  and  the  pro- 
visions entitling  them  to  superannu- 
ation allowances,  see  25  &  26  Vict, 
c.  99. 
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In  proceeding  to  take  some  view  of  tlie  system  which 
the  Acts  now  in  force  {t)  prescribe,  we  shall  first  of  all 
consider,  who  is  capable  of  becoming  a  bankrupt;  secondly, 
under  what  circumstances  and  in  what  manner  he  is  adju- 
dicated bankrupt ;  thirdly,  the  proceedings  which  take 
place  with  respect  to  him  after  adjudication  ;  and  lastly, 
the  effect  of  the  bankruptcy  on  his  estate.  In  the  course 
of  which  disquisition  it  is  to  be  understood  that  what  we 
shall  have  to  say,  though  for  convenience  of  statement 
pointed  only  at  the  individual,  will  be  generally  applicable, 
not  only  to  a  single  person,  but,  as  the  particular  case 
may  require,  to  several ; — the  adjudication  and  other  pro- 
ceedings in  bankruptcy,  and  its  effect,  relating,  in  some 
instances,  to  a  single  individual  who  has  becom.e  bank- 
rupt, and,  in  others,  to  a  firm  consisting  of  two  or  more 
individuals  carrying  on  business  and  holding  property 
in  co-partnership,  each  of  whom  has  severally  become 
bankrupt. 

We  shall  consider,  then, 
« 

I.  Who  is  capable  of  becomiag  a  bankrupt. 

This  is  a  predicament  which  has  always  been  and  stiU 
is  applicable  to  none  but  debtors,  and  which  is  applicable 
to  them  universally  if  they  are  traders,  and  as  the  law 
now  stands  is  applicable  to  them  ia  many  cases,  whether 
they  are  traders  or  not.  But  here  the  questions  arise, 
who,  within  the  meaning  of  the  bankrupt  law,  is  a  debtor, 
and  who  is  a  trader  ?  Upon  the  first  of  them  it  will  be 
sufficient  to  say,  that  the  term  debtor  has  the  same  sense 
as  under  the  general  law,  and  that  it  imports  a  party 
bound  to  pay  another  a  certain  and  liquidated  siun  of. 
money  (m).     But  upon  the  meaning  of  the  word  trader, 

(f)  The  principal  of  these,  are  observed,  however,  that  the  bank- 

12  &  13  "Vict.  c.  106  ;    17   &   18  rupt  law  is  applicable  to  many  cases 

Vict.  c.  119  ;  24  &  25  Vict.  c.  134  where  the  amount  due  from  a  party 

(vide  sup.  p.  150).  is  not  yet  ascertained.    But  in  these 

(«)  Vide  sup.  p.  145.    It  is  to  be  the   bankruptcy   court  may  cause 
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SO  far  as  the  bankrupt  law  is  concerned,  the  answer  is, 
that,  to  arrive  at  it,  it  is  necessary  to  refer  to  24  &  25 
Vict.  c.  134.  "  For  the  purposes  of  this  Act "  it  is  pro- 
vided, (sect.  229,)  that  "  all  persons  are  to  be  deemed 
"  traders  who,  prior  to  its  commencement,  would  have 
"  been  liable  to  be  adjudicated  bankrupt  under  the  law 
"  of  bankruptcy  then  in  force ;"  and  therefore  the  defini- 
tion of  which  we  are  ia  quest  is  ultimately  fixed  by  12  & 
13  Vict.  c.  106,  which,  (in  conformity  with  the  earlier 
statutes)  defines  traders  generally  as  "  all  persons  using 
"  the  trade  of  merchandize,  by  way  of  bargaining,  ex- 
"  change,  bartering,  commission,  consignment,  or  other- 
"  wise,  in  gross  or  by  retail :  and  all  persons  who  either 
"  for  themselves,  or  as  agents  or  factors  for  others,  seek 
"  their  living  by  buying  and  selling,  or  by  buying  and 
"  letting  for  hire,  or  by  the  workmanship  of  goods  or 
"  commodities  "  (x).  But  besides  these,  persons  engaged 
in  the  other  particular  employments  mentioned  in  a  note 
below,  are  enumerated  as  traders  liable  to  become  bank- 
rupt "(y).  There  is,  on  the  other  hand,  however,  a  pro- 
viso that  no  farmer,  grazier,  common  labourer,  or  work- 
man for  hire,  receiver-general  of  the  taxes,  or  member  of, 

sucli  amount  to  be  ascertained  (yide  lime  bm'ners;  livery  stable  keepers; 

post,  pp.  189,  190),  and  wben  this  market  gardeners;  millers;  packers; 

is  done,  he  becomes  a  debtor  accord-  printers ;  shipowners;  shipwrights; 

ing  to  the  above  definition.  victuallers  ;  warehousemen ;  whar- 

(a;)  12  &  13  Vict.  u.  106,  s.  65;  fingers;  persons  using  the  trade  or 

see  Paul  v.  Dowling,  Moo.  &  Mai.  profession  of  a  scrivener,  receiving 

263;  Heane  v.  Rogers,  9  Barn.  &  other  men's  monies  or  estates  into 

Cress.  577 ;  Gibson  v.  King,  10  Mee.  their  trust  or  custody ;  and  persons 

&  W.  667 ;  In  re  Cleland,  Law  Kep.,  insuring  ships  or  their  freight  or 

2  Ch.  Ap.  466.  other  matters,  against  the  perils  of 

{y)  These  are  as  follows: — Alum  the  sea,  12  &  13  Vict.  c.  106,  s.  65. 

makers;  apothecaries;  auctioneers;  "Brokers"  includes  pamribroTters, 

bankers;  bleachers;  brokers;  brick-  (EawUnson  v.  Pearson,  5  B.  &  Ad. 

makers;  builders;  calenderers;  car-  124,)  and  shiplrokers.     (Pott  v. 

penters ;   carriers ;   cattle  or  sheep  Turner,    6    Bing.    702.)     As    to 

salesmen ;  coach  proprietors  ;  cow-  "  builders,"  see  Stuart  v.  Sloper,  3 

keepers;  dyers;  fullers;  keepers  of  Exch.  700. 
inns,  taverns,  hotels  or  cofEee  houses ; 
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or  subscriber  to,  any  incorporated  commercial  or  trading 
company  established  by  charter  or  act  of  parliament, 
shall  be  deemed  as  such  liable  to  be  made  bankrupt  (z). 
It  has  also  been  long  siace  held  among  those  decisions  in 
bankruptcy,  which  were  founded  on  arguments  apparently 
as  available  under  present  as  under  former  enactments, 
and  which  we  may  therefore  assume  to  be  still  binding, — 
that,  to  bring  a  man  under  the  definition  of  a  trader 
liable  to  be  made  bankrupt,  his  trading  must  be  one  that 
is  carried  on  either  within,  or  at  least  to  or  from,  the 
realm  (a) ;  and  that  in  the  interpretation  of  the  words 
buying  and  selling,  buying  only,  or  selling  only,  will  not 
suffice,  but  there  must  be  both  buying  and  selling,  and 
also  getting  a  livelibood  by  it  (5) ;  and  that  one  single 
act  of  buying  and  selling  will  not  do,  at  least  if  uncon- 
nected with  any  intention  of  general  dealing  (c).  Also 
that  the  trading  will  not  suffice  if  it  consists  of  buying 
and  selling  only  [under  particular  restraints  or  for  par- 
ticular purposes,  as  if  a  commissioner  of  the  navy  use  to 
buy  victuals  for  the  fleet,  and  dispose  of  the  surplus  and 
refuse  (rf),]  or  if  a  schoolmaster  buy  books  and  sell  them 
to  his  scholars  (e).  And,  on  the  other  hand,  that  a  trad- 
ing carried  on  by  a  clergyman  will  suffice,  though  his 
trading  be  carried  on  in  defiance  of  the  law  (y).  And, 
moreover,  that  though  unmarried  women  of  fuU  age 
may  be  bankrupt  (either   on   their   own  or  on  a  cre- 

(2)  12  &  13  Vict.  c.  106,  s.  66.   It  Ex  parte  Blackmore,  6  Ves.  3  ;  Ex 

■will  be  remarked  that  these  incapa^  parte  Salkeld,  3  M.  D.  &  D.  175. 
cities  have  no  application  to  the  case  ((^)  See  Newton  v.  Trigg,  1  SaXk. 

of  a  debtor  filing  a  petition  against  110;  Skin.  292;  Gibson  v.  Thomp- 

Mmself.  son,  3  Keb.  451. 

(a)  See  Ingliss  v.  Grant,  5  T.  E.  (e)  See  Valentine  v.  Vaughan, 

530 ;  Allen  v.  Cannon,  4  Bam.  &  Peake,  76. 
Aid.  418.  (/)  See  Ex  parte  Meymott,  1 

(J)  2  Bl.  Com.  p.  476;  and  see  Atk.  196.    The  existing  enactments, 

Sntton  V.  Weeley,  7  East,  442;  Cro.  by  which  clergymen  are  in  general 

Car.  31 ;  SkinI  292.  prohibited  from  trading,  are  1  &  2 

(fl)  Bl.  Com.  nbi  sup.     See  Sum-  Vict.  c.  106,  ss.  28—30;  and  4  &  5 

merset  ti.  Jarvis,  3  Brod.  &  B.  2;  Vict.  c.  14. 
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ditor's  petition),  a  feme  coverts  can  be  bankrupt  only 
where  she  carries  on  business  as  a  sole  trader,  accord- 
ing to  a  custom — as  of  London  {g),  or  where  her  husband 
is  civilly  dead  (A) ;  and  that  minors  are,  by  their  con- 
dition, wholly  incapable  of  being  made  (or  of  making 
themselves)  bankrupt  (z).  And  we  may  conclude  the 
present  head,  by  remarking  that  a  trader  having  privi- 
lege of  parliament  may  be  bankrupt,  and  be  dealt  with 
accordingly,  like  any  other  trader — saving  his  parlia- 
mentary privileges  as  to  arrest  or  imprisonment  (J);  and 
that  aliens  and  denizens  are  both  liable  to,  and  entitled 
to  the  benefits  of,  the  law  of  bankruptcy,  equally  with 
natural  born  subjects  (K). 

II.  Having  thus  considered  who  is  capable  of  becoming 
a  bankrupt,  we  are  to  inquire,  secondly,  under  what  cir- 
cumstances and  in  what  manner  he  is  adjudicated  such. 

That  which  used  formerly  to  be  always  essential 
towards  adjudication,  was  that  the  debtor  should  do 
something  expressly  declared  by  the  statutes  of  bank- 
ruptcy to  amount  to  the  commission  of  an  act  of  bank- 
ruptcy;  and  the  greatest  number  of  the  cases  which 
warrant  a  hostile  adjudication  are  still  those  in  which  the 
debtor  is  chargeable  with  some  conduct  of  that  descrip- 
tion,— but  several  new  cases  have  been  recently  added 
to  the  list,  in  which  there  has  been  no  such  conduct  as 
is  declared  by  any  statute,  in  express  terms,  to  amount 
to  the  commission  of  an  act  of  bankruptcy.  "We  shall 
now  proceed  to  particularize  the  several   cases  which 

ig)  2  Bl.  Com.  477;  and  see  Ex  0')  12  &  13  Vict.  c.  106,  s.  66. 

parte  Franks,  7  Bing.  762.  As  to  such  privileges,  vide  post, 

(A)  Vide  sup.  toI.  I.  p.  148.    Or  bk.  rv.  pt.  I.  ch.  I.    As  to  the  loss 

(as  it  would  seem)  while  her  hus-  of  his  seat  by  remaining  a  bankrupt, 

band,  being  a  convicted  felon,  is  see  52  Geo.  3,  c.  144. 

undergoing  his  sentence.    See  Ex  (ft)  12  &  13  Vict.  c.  106,  s.  277. 

parte  Franks,  7  Bing.  762.  See  Allen  v.  Cannon,  4  Bam.  & 

(i)  Bl.  Com.  ubi  sup.;  see  Belton  Aid.  418. 
V.  Hodges,  9  Bing.  365. 
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warrant  adjudication ;  and  in  doing  so  shall  find  it  con- 
venient, first,  to  point  out  those  which  arise  under  12  & 
13  Vict.  c.  106  ;  and  next,  those  which  arise  under  24  & 
25  Vict.  c.  134 ; — the  two  statutes  which  form  the  great 
repository  of  the  law  under  this  head. 

First,  then,  as  to  the  cases  for  adjudication  in  12  &  13 
Vict.  c.  106. 

It  is  provided  by  this  Act,  sect.  67,  that  if  any  trader 
liable  to  become  bankrupt  shall  depart  this  realm ;  or 
being  out  of  this  realm  shall  remain  abroad ;  or  shall 
depart  from  his  dwelling-house,  or  otherwise  absent  him- 
self; or  begin  to  keep  his  house ;  or  suffer  himself  to  be 
arrested  or  taken  in  execution  for  any  debt  not  due ;  or 
yield  himself  to  prison ;  or  suffer  himself  to  be  outlawed ; 
or  procure  himself  to  be  arrested  or  taken  in  execution, 
or  his  goods,  money,  or  chattels,  to  be  attached,  seques- 
tered or  taken  in  execution;  or  make  or  cause  to  be 
made,  either  within  this  realm  or  elsewhere,  any  fraudu- 
lent grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels ;  or  make,  or  cause  to  be  made,  any 
fraudulent  surrender  of  any  of  his  copyhold  lands  or 
tenements ;  or  make,  or  cause  to  be  made,  any  fraudulent 
gift,  delivery  or  transfer  of  any  of  his  goods  or  chattels ; 
—  every  such  trader  doing,  suffering,  procuring,  exe- 
cuting, permitting,  making  or  causing  to  be  made  any  of 
the  acts,  deeds  or  matters  aforesaid,  with  intent  to  defeat 
or  delay  his  creditors,  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy. 

With  respect  to  a  conveyance  or  transfer,  however, 
though  it  will  in  some  cases  be  considered  as  fraudulent 
and  intended  to  defeat  creditors  on  the  mere  ground  that 
it  extends  to  the  whole  of  the  trader's  property,  there 
is  on  the  other  hand  a  proviso  by  the  same  statute, 
that  no  conveyance  or  assignment  by  deed  of  all  the 
estate  and  effects  of  the  trader  shall  be  deemed  an  act 
of  bankruptcy,  if  made  in  trust  for  the  benefit  of  all  his 
creditors,  unless  a  petition  for  adjudication  of  bankruptcy 
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be  filed  within  three  months  afterwards, — provided  such 
deed  shall  be  executed  by  each  of  the  trustees  within 
fifteen  days  after  execution  thereof  by  the  trader ;  and 
the  execution  thereof  by  the  trader  and  trustees  be  at- 
tested by  an  attorney  or  solicitor,  and  due  notice  thereof, 
in  such  manner  as  the  Act  prescribes,  be  given  in  the 
Gazette  and  newspapers  (Z). 

By  the  same  statute,  sect.  71,  it  is  also  provided,  that 
where  a  trader,  after  the  filing  against  him  of  any  peti- 
tion for  adjudication  of  bankruptcy,  shall  pay  or  deliver 
to  the  petitioning  creditor  any  satisfaction  or  security  for 
his  debt  or  any  part  thereof,  whereby  such  petitioning 
creditor  may  receive  more  in  the  pound  than  the  other 
creditors,  such  payment  or  delivery  shall  be  an  act  of 
bankruptcy. 

By  the  same  statute,  sect.  77,  that  if  any  creditor  of 
any  trader  having  privilege  of  parKament,  to  an  amount 
sufficient  to  support  a  petition  for  adjudication,  shall  file 
an  affidavit  in  any  court  of  record  at  Westminster,  that 
such  debt  is  justly  due  to  him,  and  that  the  debtor  is  such 
trader,  and  shall  sue  out  of  the  same  court,  and  per- 
sonally serve,  a  writ  of  summons,  and  such  trader  shall 
not,  within  one  month  after  service,  pay,  secure  or  com- 
pound for  the  debt,  or  enter  into  a  bond  with  sureties  to 
pay  such  sum  as  shall  be  recovered  with  costs,  and  cause 
an  appearance  to  be  entered  in  such  action,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  from 
the  time  of  the  service  of  the  summons. 

By  the  same  statute,  sects.  78 — 86,  it  is  also  provided, 
that  a  trader  may  be  summoned  by  any  creditor  who  will 
make  affidavit  of  his  debt,  to  appear  in  the  court  held  in 
the  district  in  which  such  trader  shall  reside,  and  there 
to  admit  or  deny  the  debt ;  and  that  if  he  fails  to  appear 
(having  no  lawful  excuse),  or  refuses  to  make  the  ad- 
mission, and  yet  declines  to  swear  that  he  believes  himself 
to  have  a  good  defence  upon  the  merits,  he  shall  in  either 
(0  12  &  13  Vict.  c.  106,  s.  68. 
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of  these  cases,  within  a  certain  period,  pay  or  make  terms 
with  his  creditor,  or  at  least  give  security  for  payment 
of  the  debt  and  costs  in  the  event  of  judgment  being 
obtained  by  him,  or  else  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy ;  and  that  if  on  the  other 
hand  he  admits  the  debt,  he  shall  either  pay  or  make 
terms  with  his  creditor  within  a  certain  period,  or  shall 
be  deemed  to  have  committed  such  act ; — provided  only, 
that  in  each  of  these  several  cases  a  petition  for  adjudi- 
cation shall  issue  within  two  calendar  months  from  the 
filing  of  the  creditor's  affidavit. 

Secondly,  as  to  the  cases  for  adjudication  in  24  &  25 
Vict.  c.  134. 

It  is  provided  by  this  statute,  sect.  70,  that  if  any  per- 
son, not  being  a  trader,  shall,  with  intent  to  defeat  or 
delay  his  creditors,  depart  this  realm,  or,  being  out  of  this 
realm,  shall,  with  such  intent,  remain  abroad,  or  shall, 
with  such  intent,  make  any  fraudulent  conveyance,  gift, 
delivery  or  transfer  of  his  real  or  personal  estate,  or  any 
part  thereof  respectively,  such  person  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy  (jn). 

It  is  provided  by  the  same  statute,  sect.  71,  that  if  any 
debtor,  whether  trader  or  not,  having  been  arrested  or 
committed  to  prison  for  debt,  or  on  any  attachment  for 
non-payment  of  money,  shall  upon  such  or  any  other 
arrest  or  commitment  for  debt  or  non-payment  of  money, 
or  upon  any  detention  for  debt,  lie  in  prison,  being  a 
trader,  for  fourteen  days,  or  not  being  a  trader,  for  two 
calendar  months,  or  having  been  arrested  for  any  cause, 
shall  lie  in  prison  as   aforesaid  after  any  detainer  for 

(m)  By  the  same  section,  however,  by  sect.  90  of  the  Act  the  debt  mnst 

no  non-trader  who  shall  be  abroad  in  general  be  contracted  after  the 

at  the  time  of  the  passing  of  this  passing  of  the  Act.    (See  Williams 

Act  (viz.,  6th  August,  1861),  shall  v.  Harding,  Law  Eep.,  1  H.  L.  E. 

be  deemed  to  remain  abroad  with  &  I.  g.)    There  are  also  certain  rules 

intent  to  defeat  or  delay  his  creditors  to  be  observed  before  adiudication, 

until  the  expiration  of  six  months  as  to  which  see  post,  pp.  165,  166. 
after  the  passing  of  the  Act.    And 
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debt  lodged  against  him  and  not  discharged,  every  such 
debtor  shall  thereby  be  deemed  to  have  committed  an 
act  of  bankruptcy.  And  further,  that  if  any  such  debtor, 
having  been  arrested,  committed  or  detained  for  debt, 
shall  escape  out  of  prison  or  custody,  he  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy  from 
the  time  of  such  arrest,  commitment  or  detention.  But 
no  debtor  shall  be  adjudged  bankrupt  on  the  ground  of 
having  lain  in  prison  as  aforesaid,  linless,  having  been 
summoned,  he  shall  not  offer  such  security  for  the  debt 
or  debts  in  respect  of  which  he  is  imprisoned  or  detained 
as  the  commissioner  or  registrar,  whose  duty  it  would 
otherwise  be  to  adjudicate,  shall  deem  reasonably  suffi- 
cient. 

By  the  same  statute,  sect.  72,  that  if  any  debtor, 
whether  a  trader  or  not,  shall  file  in  the  proper  office  a 
declaration  in  writing,  in  a  certain  form,  duly  signed  and 
attested,  that  he  is  tinable  to  meet  his  engagements,  he 
shall  be  deemed  thereby  to  have  committed  an  act  of 
bankruptcy  at  the  time  of  filing  such  declaration ;  pro- 
vided, that  a  petition  for  adjudication  shall  be  filed 
against  him  within  two  months  from  the  filing  of  such 
declaration. 

By  the  same  statute,  sect.  73,  that  if  any  execution 
shall  be  levied  by  seizure  and  sale  of  any  of  the  goods 
and  chattels  of  any  trader  debtor  upon  any  judgment 
recovered  in  any  action  personal  for  the  recovery  of  any 
debt  or  money  demand  exceeding  50Z.,  such  debtor  shall 
be  deemed  to  have  conunitted  an  act  of  bankruptcy  from 
the  date  of  the  seizure  of  such  goods  and  chattels. 

By  the  same  statute,  sect.  75,  that  the  filing  of  a  pe- 
tition by  or  against  a  debtor,  whether  a  trader  or  not,  in 
any  court  having  jurisdiction  for  the  relief  of  insolvent 
debtors,  insolvency  or  bankruptcy  in  any  of  her  Majesty's 
dominions,  colonies  or  dependencies,  and  the  adjudication 
of  an  act  of  insolvency  or  bankruptcy  on  such  petition, 
shall,  for  the  purposes  of  that  statute,  be  conclusive  evi- 

VOL.  II.  M 
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dence  of  an  act  of  bankruptcy  committed  by  sueb  debtor ; 
and  at  any  time  within  two  months  after  notice  of  such 
adjudication  shall  have  been  given  in  the  London  Gazette, 
there  may  be  a  petition  for  adjudication  of  bankruptcy 
under  that  statute. 

By  the  same  statute,  sect.  76,  that  every  judgment 
creditor  in  respect  of  a  debt  amounting  to  50/.,  exclusive 
of  costs,  may,  at  the  end  of  one  week  from  the  signing  of 
the  judgment,  sue  out  against  the  debtor,  if  a  trader,  or 
if  not  a  trader  at  the  end  of  one  calendaf  month,  and 
whether  he  is  in  custody  or  not,  a  summons  to  be  called 
&  judgment  debtor  summons,  requiring  him  to  appear  and 
be  examined  respecting  his  ability  to  satisfy  the  debt  («). 
And  by  sect.  77,  that  a  judgment  debtor  summons  may 
also  be  sued  out  against  a  debtor  in  such  manner  and 
under  such  circumstances  as  in  the  Act  specified,  in  the 
several  cases  of  his  being  a  trader  or  not  a  trader,  by  a 
person  entitled  to  receive  money,  or  interested  in  en- 
forcing payment  of  money,  under  a  decree  or  order  of  a 
Court  of  Equity,  or  an  order  ia  bankruptcy,  insolvency 
or  lunacy.  And  by  sect.  82,  that  the  debtor  may  be 
examined  on  such  summons,  and  shall  be  bound  to  pro- 
duce the  books  and  documents  ia  his  power,  relating  to 
property  applicable,  or  alleged  to  be  applicable,  to  the 
satisfaction  of  the  debt.  And  by  sect.  83,  that  if,  after 
service  of  such  summons  or  due  notice  thereof,  the  debtor 
shall  not  pay  the  debt  and  costs,  or  secure  or  compound 
for  the  same,  the  court  may,  on  his  appearance, — or  if 
he  should  not  appear,  having  no  lawful  impediment 
allowed  by  the  court,— adjudge  him  bankrupt,  without 
the  presentation  of  a  petition  for  adjudication  or  other 
proceeding. 

By  the  same  statute,  sect.  86,  that  any  debtm  may 

(»i)  The  summons  in  this  and  the  of  the  Act.    24  &  23  Vict.  c.  134, 

foUowing  section  must  be  a  summons  s.  90.     As  to  judgment  debtor's 

m  respect  of  a  debt  contracted,  or  of  summons,  see  G.  O.  Oct.  12,  1861, 

a  liability  incurred  after  the  passing  Nos.  6,  6,  7,  8. 
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petition  for  adjudication  of  bankruptcy  against  himself, 
and  the  filing  of  such  petition  shall  be  aii  act  of  bank- 
ruptcy without  any  previous  declaration  of  insolvency  by 
such  debtor. 

By  the  same  statute,  sect.  98,  that  if  any  debtor, 
whether  a  trader  or  not,  who  shall  be  imprisoned  for  any 
debt  or  demand,  shall  through  poverty  be  unable  to  pe- 
tition the  proper  court  for  an  adjudication  of  bankruptcy 
against  himself,  he  shall  be  at  liberty  to  petition  in  forma 
pauperis,  upon  making  an  affidavit  before  the  gaoler 
(who  shall  take  no  fee  or  reward)  that  he  has  not  the 
means  of  paying  the  expenses  attending  a  petition  by  a 
debtor  for  adjudication  (o).  And  by  sect.  99,  that  such 
petitioner  shall,  if  not  previously  discharged  by  a  regis- 
trar (jo),  be  brought  up  to  the  county  court  of  the  district 
— which  last  (as  will  be  explained  more  at  large  in  our 
next  volmne)  is  a  court  of  local  jurisdiction  for  recovery 
of  debts  of  a  limited  amount,  lately  introduced  into 
various  districts  under  our  general  system  of  judica- 
ture {q) — and  shall  be  examined  by  such  court,  and  if 
the  court  shall  be  satisfied,  it  shall  make  an  order  of  ad- 
judication of  bankruptcy  against  him  ;  and,  if  it  think 
fit,  grant  him  an  order  of  protection  (r). 

By  the  same  statute,  sect.  100,  it  is  enacted  that  the 
gaoler  of  every  prison  shall  every  month  make  a  return 
of  every  person  in  his  custody  for  any  debt,  claim  or 
demand  to  the  court  having  jurisdiction  in  bankruptcy. 


(o)  By  24  &  25  Vict.  c.  134,  s.  (i»)  Vide  post,  p.  164. 

104,  however,  it  is  provided,  that  no         (g')  As  to  this  court,  vide  post, 

person  shall  be  entitled  to  petition  bk.  v.  ch.  iv. 

in  forma  pauperis  who  is  in  custody  (r)  It  may  be  here  remarked  that 

solely  by  authority  of  a  judge  under  (by  sect.  103)  such  adjudication  is 

8  &  9  Vict.  c.  127,  or  9  &  10  Vict.  to  relate  lack  to  the  date  of  the 

c.  95  (amended  by  22  &  23  Vict.  commitment  or  detention.     As  to 

c.  57),  or  by  authority  of  any  court  the  effect  of  which  provision,  see 

having  the  power  to  commit  to  pri-  Bramwell  v.  Eglinton,  Law  Eep., 

son  on  judgment  for  debt  not  ex-  1  Q.  B.  494.    As  to  the  doctrine  of 

ceeding  20Z.  exclusive  of  costs.  relation,  vide  post,  p.  183. 

m3 
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within  the  jurisdiction  of  which  the  gaol  is  situate^ 
whether  it  be  in  the  London  or  a  district  court  of  bank- 
ruptcy, or  a  county  court  («).  And  by  sect.  101,  that 
the  court  shall  direct  its  registrar  to  attend  at  the 
gaol  (t),  and  that,  notice  having  been  given  to  the  exe- 
cution creditor  of  every  prisoner  included  in  the  return, 
the  registrar  shall  attend  accordingly  and  examine  every 
prisoner  so  included  who  shall  have  been  imprisoned, 
beinff  a  trader,  for  fourteen  days,  or,  not  being  a  trader, 
for  two  calendar  months,  and  shall  have  power  to  make 
an  order  of  adjudication  in  bankruptcy  against  him,  and 
to  grant  him  protection,  and  to  make  an  order  for  his 
release  from  prison ;  and  the  registrar  shall  also  direct  in 
what  court  such  adjudication  shall  be  prosecuted,  having 
regard  to  the  amount  of  debts  and  the  place  of  trade  or 
residence  of  the  prisoner  within  the  six  months  next  pre- 
ceding his  imprisonment,  and  shall  certify  the  particulars 
of  each  case  to  the  court  of  which  he  is  registrar  (m). 
And  by  sect.  102,  that  if  the  prisoner  shall  refuse  to  be 
sworn,  or  to  answer  the  lawful  questions  of  the  regis- 
trar or  of  any  creditors  who  shall  be  present,  or  other- 
wise to  conform,  the  court  (on  being  certified  thereof) 
may  commit  him  to  the  common  gaol,  to  be  kept,  with 
or  without  hard  labour,  for  any  time  not  exceeding  one 
month,  and  may  at  the  same  time  adjudge  him  bankrupt. 
By  the  same  statute,  sect.  106,  it  is  enacted,  that  if 
any  person,  being,  or  alleged  to  be,  of  unsound  mind, 
shall  be  in  prison  for  debt,  the  gaoler  shall  require  a 
justice  of  the  peace,  for  the  county  or  place  wherein  the 
prisoner  shall  be,  to  visit  the  debtor  and  inquire  into  his 

(s)  As  to  the  gaoler's  return,  see  ment  by  the  registrar's  order  under 

G.  O.  Oct.  12,  1861,  Nos.  21—26.  sect.  101,  if  in  custody  solely  by 

(<)  As  to  this  order,  see  G.  O.  authority  of  such  judge  or  court  as 

Oct.  12, 1861,  No.  26.  is  mentioned  sup.  in  note  (o),  p.  163. 

{u)  By  24  &  25  Vict.  c.  134,  s.  104,  As  to  the  registrar's  order  and  cer- 

however,  no  person  is   to   be  in-  tificate,  see  G.  O.  Oct.  12,  1861, 

eluded  in  the  gaoler's  return  under  Nos.  27,  28. 
sect.  100,  or  released  from  imprison- 
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state  of  mind ;  and  the  justice,  if  upon  such  inquiry  as 
in  the  Act  provided  he  is  satisfied  from  his  own  view  that 
the  debtor  is  of  unsound  mind,  shall  certify  the  same  to 
the  proper  court;  and  such  court  may  appoint  some 
person  to  represent  the  debtor,  and  direct  such  proceed- 
ings to  be  taken  for  adjudication  in  bankruptcy  against 
him  as  the  court  shall  think  fit.  And  by  sect.  107,  that 
any  justice  of  the  peace  of  the  county  or  place  aforesaid 
may  thereupon  remove  such  prisoner  to  the  county 
lunatic  asylum,  but  that,  in  the  event  of  his  recovery 
from  his  lunacy,  he  shall,  if  still  liable  to  be  detained  in 
custody  as  a  debtor,  be  remitted  to  the  gaol  from  whence 
he  was  received. 

Having  now  considered  the  different  cases  in  which 
adjudication  may  take  place,  we  are  next  to  advert  to 
the  manner  of  that  proceeding.  And  according  to  the 
usual,  though  not  the  invariable  {x),  manner,  it  is  to  be 
instituted  by  filing  a  petition  (y),  which  may  be  done  {z) 
either  by  the  debtor  himself, — or  by  any  one  of  his  cre- 
ditors (or  by  any  two  or  more  of  them  being  partners) 
whose  debt  amounts  to  501.  or  ujpwards, — or  by  any  two 
creditors  whose  debts  amount  to  701.  or  upwards, — or  by 
any  three  or  more  whose  debts  amount  to  100?.  or  up- 
wards (a) ; — and  these  are  called  the  petitioning  creditor 
or  creditors.     The  petition,  which  is  to  be  on  oath  (6),  is 

(a;)  In  proceedings  under  24  &  25  country  district,  authorizing  the  pro- 

Vict.  c.  134,  ss.  83,  101,  or  s.  102  ceediugs  to  be  taken  in  such  court, 

(vide  sup.  pp.  162,  164 ),  no  petition  And  now,  instead  of  obtaining  a.  fiat, 

is  required.  the  course  is  to  file  a  petition,  as 

{y)  24  &  25  Vict.  o.  134,  ss.  87,  above  stated  in  the  text,  without 

88.    And  as  to  form  of  petition,  application  to  the  Lord  Chancellor, 

see  G.  O.  Oct.  12,  1861,  Sched.  1,  2.  (z)  A  mere  e^vitaile  debt  is  not 

Instead  of  the  commission  formerly  sufficient  to  support  a  petition  ;  Ex 

issued  (vide  sup.  p.  149),  the  pro-  parteBlencowe,LawEep.,  1  Ch.  Ap. 

ceedings  in  bankruptcy  afterwards  393. 

commenced  by  a  Jiat,  viz.  a  power  (a)  24  &  25  Vict.  c.  184,  ss.  89, 97. 

under  the  Lord  Chancellor's  signa^  (V)  12  &  13  Vict.  c.  106,  s.  89, 

ture    addressed    to    the    Court   of  Sched.  (N.)  ;   24  &  25  Vict.  c.  134, 

Bankruptcy   in   London,  or   in  a  s.  87 ;  and  see  s.  229. 
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to  be  filed  by  the  debtor  or  the  creditor  in  the  Court  of 
Bankruptcy — in  London  or  the  country,  as  the  case  may 
be  (e), — within  the  district  of  which  the  debtor  has  re- 
sided or  carried  on  business  for  the  six  months  imme- 
diately preceding  the  time  of  filing  such  petition  or  for 
the  longest  period  during  such  six  months  (<f);  and  it 
prays  that  the  debtor  may  be  adjudged  a  bankrupt ;  and 
the  proceedings  upon  it  (where  filed  by  a  creditor)  com- 
mence by  giving  proof  of  the  petitioning  creditor's  debt, 
of  the  trading  (where  the  trading  is  material),  and  of  the 
act  of  bankruptcy ;  but  it  is  to  be  observed,  that  no  act 
of  bankruptcy  will  suflice  for  this  purpose  if  committed 
more  than  twelve  months  before  the  petition  (e). 

An  adjudication  is  then  made  by  the  court  (_/)  that 
the  party  is  bankrupt,  supposing  the  proofs  to  be  thought 
sufficient  for  the  purpose;  but  the  debtor,  who  is  to 
be  served  with  a  duplicate  of  the  adjudication  (^),  is 
nevertheless  at  liberty  to  show  suflScient  cause  against  it, 
supposing  any  such  cause  to  exist  (h).  With  respect  to 
adjudication,  however,  upon  such  an  act  of  bankruptcy 
as  is  mentioned  in  24  &  25  Vict.  c.  134,  s.  70  (i),  and 

(c)  As  to  the  power  of  the  Court  (/)  Adjudication  may  be  made 

in  London  to  order  petitions  to  be  either  by  the  commissioner  or  the 

prosecuted  in,  or  to  transfer  peti-  registrar  of  the  court  (24  &  25  Vict, 

tions  &c.  to,  particular  districts,  see  c.  134,  s.  52).    Adjudication  and  a 

24  &  25  Vict.  c.  134,  s.  88.  variety  of  other  matters  may  be  dis- 
{d)  Ibid.    As  to  the  constitution  posed  of  at  Chambers  (see  G.  O. 

of  the  Court  of  Bankruptcy,  see  Oct.  12,  1861,  No.  17).    If  a  peti- 

1  &  2  Will.  4,  c.  56  ;  12  &  13  Vict.  tioning  creditor  does  not  obtain  ad- 

c.  106,  s.  6,  &C. ;   15  &  16  Vict.  c.  judication  within  three  days  after 

77  ;  17  &  18  Vict.  c.  119  i  24  &  25  petition  filed,  the  court  may  adju- 

Vict.  c.  134,  ss.  1 — 67,  212.     By  dicate  on  the  application  or  petition 

25  &  26  Vict.  i!.  89,  s.  81,  when  the  of  another  creditor  (12  &  13  Vict. 
Court  of  Chancery  makes  an  order  c.  106,  s.  101 ;  24  &  25  Vict.  c.  134, 
for  minding-up  a  company  under  s.  96.  See  Ex  parte  Harris,  Law 
that  Act,  it  may  direct  all  subse-  Eep.,  1  Ch.  Ap.  469). 

quent  proceedings  to  be  had  in  the  (j^)  12  &  13  Vict.  c.  106,  s.  104. 

Court  of  Bankruptcy  having  jmis-  (A)  12  &  13  Vict.  c.  106,  ss.  104, 

diction  where  the  registered  ofBce  233j  17  &  18  Vict.  c.  119,  s.  24. 
is  situate.  (i)  VMe  sup.  p.  160. 

(e)  12  &  13  Vict.  u.  106,  s.  88. 
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which,  by  a  departure  from  the  antient  principle  of  the 
bankrupt  laws,  may  be  committed  by  a  debtor  who  is  not 
a  trader,  it  is  material  to  notice  a  proviso  to  which,  under 
the  same  section,  it  is  subject,  viz.,  that,  before  any  ad- 
judication in  bankruptcy  shall  be  made  against  the 
debtor  under  that  section,  certain  rules  shall  be  ob- 
served, the  substance  of  which  may  be  stated  as  follows : 
1.  That  a  copy  of  the  petition  for  adjudication  shall  be 
served  personally  on  the  debtor,  either  within  the  juris- 
diction, or  in  such  place  and  country,  or  within  such 
limits  abroad,  as  the  court  shall  direct.  2.  That  such 
copy  petition  shall  have  indorsed  thereon  a  memorandum 
in  a  specified  form  (A)  of  the  time  for  the  debtor's  ap- 
pearance, which,  when  the  service  is  abroad,  is  to  be  such 
time  as  the  court  thinks  reasonable,  but  never  to  be  less 
than  thirty  days  after  service.  3.  That,  if  personal 
service  has  not  been  effected,  the  court  must  be  satisfied 
that  every  reasonable  effort  was  made,  and  that  the  at- 
tempt to  serve  it  came  to  the  knowledge  of  the  debtor 
and  was  defeated  by  his  conduct,  4.  That,  at  the  ex- 
piration of  the  time  limited  for  appearance,  the  court,  if 
satisfied  on  the  hearing  of  the  petition,  that  an  act  of 
bankruptcy  has  been  committed  within  the  meaning  of 
the  section,  may  adjudge  such  debtor  to  be  a  bankrupt. 

It  may  be  here  remarked  that  where  the  proceedings 
are  instituted  not  by  a  creditor  or  creditors,  but  by  the 
debtor  himself  (Z),  none  of  the  proofs  above-mentioned 
need  be  given,  but,  upon  the  mere  filing  of  his  petition, 
the  adjudication  may  be  at  once  obtained  (m).  He  is 
required,  however,  to  file  in  court,  within  three  days 
after  filing  the  petition,  a  full,  true  and  accurate  state- 
ment, verified  by  his  oath,  of  his  debts  and  liabilities  of 

(A)  See  G.  0.  Oct.  12, 1861,  No.  2.  tiou  filed,  the  Court  may  adjudicate 

(J)  Vide  sup.  p.  162.  on  the  application  or  petition  of  any 

(to)  If  a  debtor  petitioning  against  competent  creditor,  24  &  25  Vict.  c. 

himself  does  not  obtahi  adjudication  134,  s.  96. 

within  twenty-four  hours  after  peti- 
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every  kind  and  of  the  names  and  residences  of  his  cre- 
ditors and  of  the  causes  of  his  inability  to  meet  his  engage- 
ments (n), — and  this  on  the  penalty  of  having  his  petition 
dismissed  (o).  It  is  provided  also,  that  where  a  debtor 
petitions  for  adjudication  against  himself,  and  knows,  or 
believes,  the  debts  to  amount  in  the  whole  to  a  sum  not 
exceeding  300/.,  such  fact  shall  be  stated  on  oath,  and  if 
he  be  resident  within  the  metropolitan  district — as  defined 
by  the  Act  last  mentioned  (p), — ^he  shall  file  his  petition 
in  the  London  court  of  bankruptcy;  and  where  such  debts 
shall  not  exceed  300Z.  and  the  debtor  shall  not  be  resident 
in  the  metropolitan  district,  he  shall  file  his  petition  in 
the  county  court  for  the  district  in  which  he  shall  have 
resided  for  the  six  months  next  before  the  filing  of  his 
petition,  or  for  the  longest  period  during  those  six  months ; 
but  it  is  provided  that  if  he  is  in  custody,  he  is  then  to 
file  his  petition  in  the  county  court  for  the  district  in 
which  he  is  in  custody;  but  such  court,  if  it  make  adjudi- 
cation, shall  transfer  the  proceedings  to  the  county  court 
in  which  the  debtor,  if  not  in  custody,  would  have  been 
required  to  petition  (j). 

III.  Having  now  shown  under  what  circumstances  and 
how  a  debtor  is  adjudicated  bankrupt,  we  have  next  to 
advert  to  the  proceedings  which  take  place  with  respect 
to  him  after  adjudication.  These,  may  be  said  to  com- 
mence from  the  time  when  the  adjudication  becomes 
absolute  (r),  and  to  determine  with  the  bankrupt's  ob- 
taining his  order  of  discharge,  a  matter  to  which  we  shall 
have  occasion  hereafter  to  refer  with  more  particularity; 


(»)  24  &  25  Vict.  c.  134,  s.  93,  (y)  Ibid.  s.  94.     See  In  re  Harri- 
et Tide  s.  229;  G.  0.  Oct.  12,  1861,  son,  1  Hurl.  &  Colt.  819. 
No.  4.  (f)  A.  bankrupt  adjudicated  on  a 

(o)  As  to  this  statement  see  Ex  creditor's  petition  has  seven  days 

parte  Sampson,  Law  Eep.,  1   Ch.  during  which  he  may  dispute  the 

Ap.  476.  adjudication.    (See  12  &  13  Vict. 

(^)  24  &  25  Vict.  c.  134,  s.  229.  c.  106,  s.  104.) 
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and  during  this  interval,  or  even  afterwards,  the  court 
may  summon  the  bankrupt,  and,  in  case  of  his  not  ap- 
pearing, (having  no  lawful  impediment  allowed  by  the 
court,)  may  direct  him  to  be  arrested  and  brought  before 
it;  and,  on  his  appearing,  may  examine  him  (after  he 
has  signed  a  previous  declaration  that  he  will  make 
true  answer)  as  to  all  matters  relating  to  his  trade  or 
estate  (s). 

It  may  also  summon  and  examine  his  wife  (after  she 
has  signed  a  like  declaration)  for  the  finding  out  and 
discovering  of  the  estate  and  goods  concealed,  kept  or 
disposed  of  (^);  and  either  the  bankrupt  or  his  wife,  who, 
after  signing  such  declaration,  shall  wilfully  and  corruptly 
give  false  evidence,  shall  be  liable  to  the  penalties  of 
perjury  (m)  ;  and  such  declaration  shall  not  in  any  case 
exempt  him  or  her  from  being  examined  upon  oath,  if 
the  court  or  any  creditor  shall  so  require  {x).  It  may 
also  summon  and  examine  upon  oath  any  person  thought 
capable  of  giving  information  as  to  the  person,  trade  or 
estate  of  the  bankrupt  (y). 

The  point  that  next  requires  our  attention  is,  that, 
as  soon  as  conveniently  may  be  after  the  adjudication 
has  become  absolute,  the  court  is  to  cause  notice  thereof 
to  be  given  in  the  London  Gazette,  and  appoint  ihe  first 
meeting  of  the  creditors,  of  which  ten  days'  notice  shall 
be  given  in  such  Gazette  (z);  and  at  such  meeting  (or 
at  any  other  meeting  advertised  for  the  purpose)  the 

(s)  12  &  13  Vict.  c.  106,  s.  117  ;  {y)  12  &  13  Vict.  c.  106,  ss.  120— 

24:  &  25  Vict.  c.  134,  s.  211.    In  122. 

examinations  and  many  other  pro-  (z)  12  &  13  Vict.  c.  106,  s.  104  ; 

ceedings  in  bankruptcy,  the  Court  of  24  &  25  Vict.  c.  134,  s.  109.    As  to 

Bankruptcy  in  England,  and  courts  the  place  of  this  meeting,  see  G.  O. 

in  Scotland,  Ireland  and  the  colo-  Oct.  12,  1861,  No.  3.    As  to  the 

nies  are  now  made  auxiliary  inter  time  when  it  is  to  be  held,  where 

se,  24  &  25  Vict.  134,  ss.  207,  208,  adjudication  ismadeagainstadebtor 

216 — 220.  on  his  own  petition,  or  against  a 

{t)  12  &  13  Vict.  c.  106,  s.  118;  debtor  in  gaol  without  petition,  ibid. 

24  &  25  Vict.  c.  134,  s.  211.  No.  29.    In  country  districts,  notice 

(«)  12  &  13  Vict.  u.  106,  s.  254.  of  the  meeting  is  also  given  in  the 

(.r)  24  &  25  Vict.  c.  134,  s.  211.  local  papers. 
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registrar  of  the  court  shall  receive  the  proofs  of  the 
debts  of  the  creditors  {a),  who  may  make  them  either  by 
their  oath  or  their  declaration  (S).  This  meeting  is 
to  be  attended  by  one  of  the  official  assignees {c);  the 
mention  of  whom  makes  it  proper  to  explain  here  that 
these  are  persons  appointed  from  time  to  time,  as  vacan- 
cies happen,  by  the  Lord  Chancellor,  from  the  class  of 
accountants  or  merchants,  to  act  in  all  bankruptcies  in 
London,  or  in  some  particular  district  (as  the  case  may 
be);  and  that  one  of  these  officers  is  nominated  by  the 
court  in  which  any  bankruptcy  is  adjudicated,  to  act 
therein,  with  many  specific  duties  incident  to  his 
charge  {d\  The  official  assignee  is  the  sole  assignee  of 
the  bankrupt's  estate  and  effects  (e)  up  to  the  time  of  the 
meeting  now  under  consideration,  and  until  superseded 
in  that  capacity  in  manner  to  be  hereafter  mentioned; 
and,  on  his  attendance  at  the  meeting,  it  is  his  duty  to  give 
it  the  fullest  information  in  his  power  as  to  such  estate 
and  effects,  and  also  as  to  the  debts  due  from  the  bank- 
rupt's estate  (_/").  At  this  meeting  also  (or  at  an  adjourn- 
ment thereof)  the  majority  iq  value  of  the  creditors  who 
have  proved  their  debts  (^),  and  who  are  present  either 
personally  or  by  attorney,  may  choose  an  assignee  (or 
assignees)  of  the  bankrupt's  estate  and  effects, — called, 
by  way  of  distinction  from  the  official  assignee, — the 

(a)  24  &  25  Vict.  u.  134,  sa.  109,  assignee,  see  24  &  25  Vict.  c.  134, 

144.  B.  31. 

(J)  As  to  the  manner  of  proving  (e)  12  &  13  Vict.  o.  106,  s.  40. 

the  debts,  see  12  &  13  Vict.  c.  106,  He  is  also,  immediately  on  adjudi- 

s.  164;  24  &  25  Vict.  c.  134,  ss.  144 —  cation,  to  take  possession  (through 

148,  207,  229.  It  is  a  common  prac-  the  messenger  of  the  court)  of  the 

tice  for  the  creditor  not  himself  to  bankrupt's  estate  and  effects  ;  and 

attend  the  meeting,  but  to  prove  his  to  retain  the  same  (unless  the  court 

debt  by  affidavit,  a  power  of  attor-  shall  otherwise  direct)  until  the  ap- 

ney  being  at  the  same  time  given  by  pointment  of  a  creditors'  assignee, 

him  to  some  attorney  to  vote  at  the  See  24  &  25  Vict.  134,  =.  108. 

meeting  in  his  behalf  :  and  the  same  (/)  24  &  25  Vict.  c.  134,  id.  109. 

attorney  often  represents  a  number  (y)  Any  creditor   proving  may 

of  creditors.  vote  at  such  meeting,   though  his 

(c)  24  Ss  25  Vict.  c.  134,  s.  109.  debt  be  under  lOZ.    Ex  parte  Moss, 

{d)  1  &  2  Will.  4,  c.  56,  s.  22.    As  Law  Kep.,  2  Weekly  Notes,  256. 
to  the  remuneration  of  the  official 
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creditors'  assignee  (or  assignees^  Qi).  At  this  meeting, 
too,  Buch  majority  may  determine  whether  any  or  what 
allowance  shall  be  made  to  the  bankrupt  for  support 
while  his  bankruptcy  is  proceeding  (i),  that  is  to  say, 
up  to  the  time  of  his  passing  his  last  examination,  as 
presently  to  be  explained  (J). 

The  creditors'  assignees  thus  chosen  are  to  manage, 
realize  and  recover  the  estate  belonging  to  the  bankrupt, 
and  forthwith  to  pay  all  the  produce  thereof  not  neces- 
sarily retained  for  current  expenses,  into  the  Bank  of 
England  to  the  account  of  the  Accountant  in  bank- 
ruptcy (A) ;  to  which,  however,  there  is  this  exception, 
that  the  duty  of  realizing  and  recovering  such  debts  as 
do  not  respectively  exceed  ten  pounds  is  committed  to 
the  official  assignee,  who  is  to  pay  their  amount  into 
the  Bank  of  England,  in  the  same  manner  as  just  men- 
tioned in  the  case  of  the  creditors'  assignees ;  and  as  to 
such  debts  he  remains  sole  assignee,  although  superseded 
in  that  capacity  as  to  the  rest  of  the  estate  (/). 

(A)  24  &  25  Vict.  «.  134,  s.  116.  shall  be  transferred  to  the  County 
The  court  has  power  to  reject  any  Court  of  any  district  other  than 
person  so  chosen  whom  it  deems  the  metropolitan  district,  ibid.  Or 
unfit,  and  a  new  choice  must,  upon  there  may,  in  reference  to  any  pro- 
such  rejection,  be  made  (ibid.).  posal  by  the  bankrupt,  or  otherwise, 
If  no  assignee  be  chosen,  the  ofBcial  be  a  resolution  that  no  further  pro- 
assignee  remains  ex  officio.  Where  ceedings  shall  be  taken  in  bank- 
a  contributory,  under  25  &  26  Vict.  ruptcy;  and  if,  after  notice  of  such 
c.  89,  becomes  bankrupt,  his  assig-  resolution  to  every  creditor,  a  ma- 
nees  represent  him.  See  sect.  77  jority  of  them  in  number,  represent- 
of  that  Act.  ing  three-fourths  in  value,  shall  so 

(i)  It  is  not  unusual  for  the  court  resolve,  the  proceedings  in  bank- 
to  grant  out  of  the  bankrupt's  estate,  ruptcy  shall  be  suspended,  and  the 
and  subject  to  prior  charges,  a  mode-  estate  and  effects  wound  up  and 
rate  and  reasonable  allowance  for  administered  as  such  majority  shall 
his  support  during  the  period  which  direct,  24  &  25  Vict.  c.  134,  s.  110. 
must  necessarily  elapse  between  ad-  Et  vide  post,  p.  191. 
judication  and  the  first  meeting  of  (Je)  24  &  25  Vict.  o.  134,  s.  127. 
his  creditors.  The  authority  for  As  to  the  Accountant  in  bankruptcy, 
such  orders  appeals  to  be  grounded  see  12  &  13  Vict.  c.  106,  ss.  31 — 35, 
on  the  12  &  13  Vict.  c.  106,  s.  194.  55;  24  &  25  Vict.  c.  134,  ss.  12,  67, 

(^■)  24  &  25  Vict.  c.  134,  s.  109.  181,  183. 

There  may  also  be  a  resolution  that  (J)  24  &  25  Vict.  c.  134,  s.  128. 

the  proceedings  in  the  bankruptcy  Where  the  creditors'  assignees  have 
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The  next  step  in  the  proceedings  with  respect  to  the 
bankrupt  is,  that  the  court  is  forthwith,  after  the  meeting 
at  which  the  choice  of  the  creditors'  assignees  takes  place, 
to  appoint  a  public  sitting,  on  a  day  not  later  than  sixty 
days  from  the  date  of  such  meeting,  (notice  of  such 
sitting  being  given  in  the  London  Gazette,  and  in  such 
newspapers  as  the  court  shall  direct,)  for  the  bankrupt 
to  pass  his  last  examination  {m), — so  called  by  way  of 
distinction  from  any  previous  examinations  to  which  he 
may  have  been  subjected  under  the  power  of  the  court 
for  that  purpose  above  referred  to  (k), — and  also  (unless 
the  court  shall  in  any  case  otherwise  direct)  to  make  ap- 
plication for  his  discharge  (o)  ;  but  the  court  has  power 
to  enlarge  the  time  appointed  for  such  sitting,  or  to 
adjourn  the  same(^). 

Ten  days  at  least  before  the  day  appointed  for  the  last 
examiQation,  the  bankrupt  is  bound,  with  the  assistance 
of  the  official  assignee, — or,  if  the  court  think  it  neces- 
sary, some  other  person,  to  be  paid  out  of  the  bankrupt's 
estate, — to  prepare  a  statement  of  his  accounts,  (or,  as  it 
is  otherwise  called,  balance  sheet  or  schedule,')  and  file 
the  same  in  court,  and  make  oath  of  the  truth  of  such 
account  whenever  duly  required  by  the  court  to  do  so  ; 
and  such  statement  shall  be  accompanied  by  a  report  to 
the  commissioner  from  the  official  assignee  on  the  bank- 
rupt's affairs,  and  if  another  person  shall  have  been 
appointed  to  assist  the  bankrupt  in  his  statement  of 
accounts,  then  that  person  shall  append  to  it  a  certificate 
expressing  his  approval  or  disapproval  of  such  report, 
and  the  particulars  and  reasons  of  such  disapproval  (g-). 

Upon  the  day  appointed  for  the  last  examination — 
and  before  three  of  the  clock  of  such  day, — or  at  the 


obtained  a   discharge    from   their  («j)  24  &  25  Vict.  c.  134,  s.  140. 

office,  the  official  assignee  ia  again  (»)  Vide  sup.  p.  169. 

to  represent  the  estate  as  sole  assig-  (o)  24  &  26  Vict.  c.  134,  s.  140. 

nee,  so  far  as  regards  any  remaining  (p)  Ibid. 

or  future  interests  and  duties  (sect.  (j)  24  &  25  Vict.  c.  106,  ss.  141 

182).  —143. 
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hour  and  upon  the  day  allowed  him  for  finishing  his 
examination,  after  notice  thereof  in  writing,  to  be  served 
upon  him  personally,  or  left  at  his  usual  or  last  known 
place  of  abode  or  business,  and  after  notice  thereof  in 
the  London  Gazette,  the  bankrupt  must  surrender  him- 
self to  the  court  {t), — having  no  lawful  impediment 
allowed  by  the  court, — and  sign  or  subscribe  such  sur- 
render, and  submit  to  be  examined  before  such  court 
from  time  to  time  (m).  He  is  also,  upon  his  examination, 
fully  and  truly  to  discover,  to  the  best  of  his  knowledge 
and  belief,  all  his  property  (ar),  real  and  personal,  inclu- 
sive of  his  rights  and  credits,  and  how,  and  to  whom, 
and  for  what  consideration,  and  when,  he  disposed  of 
any  part  thereof,  except  such  part  as  has  been  really  and 
bond  fide  before  sold  or  disposed  of  in  the  way  of  his 
trade  or  business,  if  any,  or  laid  out  in  the  ordinary 
expense  of  his  family ;  and  is  also  to  deliver  up  to  the 
court,  or  dispose  as  the  court  directs,  of  all  such  part 
thereof  as  is  in  his  possession  or  power,  except  the  neces- 
sary wearing  apparel  of  himself,  his  wife  and  children ; 
and  deliver  up  to  the  court  all  books,  papers  and  writ- 
ings in  his  possession  or  power  relating  to  his  property 
or  affairs  (y);  and,  upon  his  failure  in  such  surrender, 
discovery  or  delivery,  with  intent  to  defraud  or  defeat 
the  rights  of  his  creditors,  he  becomes  guilty  of  a  mis- 
demeanor, and  liable,  at  the  discretion  of  the  court  before 
which  he  shall  be  convicted,  to  imprisonment  for  a  term 
not  exceeding  three  years  {z).  He  will  also  be  guilty  of 
the  same  offence  of  misdemeanor,  and  be  liable  to  a 

{f)  12  &  13  Vict.  c.  106,  s.  104  ;  The  last  examination  may  be  taken 
24  &  25  Vict.  c.  134,  s.  221.  This  by  the  registrar,  in  cases  where  the 
is  the  day  limited  for  the  "  sur-  assignees  and  creditors  do  not  op- 
render,"  but  the  bankrupt  usually  pose.  He  has  also  power  to  grant 
surrenders  as  soon  as  the  adjudica-  protection.  (Sect.  52.) 
tion  has  become  absolute,  with  the  (a;)  As  to  the  word  "property," 
view  of  obtaining  protection  from  see  24  &  25  Vict.  c.  134,  s.  229. 
process.  iy)  24  &  25  Vict.  c.  184,  s.  221. 

(m)  24  &  25  Vict,  c.  134,  s.  221.  \z)  Ibid. 
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similar  punishment,  if,  with  intent  to  defraud  or  defeat 
the  rights  of  his  creditors,  he  does  any  of  the  acts  or 
things  following  (a). 

1.  If,  after  adjudication,  or  within  sixty  days  prior  to 
adjudication,  he  shall  remove,  conceal  or  embezzle  any 
part  of  his  property  to  the  value  of  ten  pounds  or  up- 
wards. 2.  If,  in  case  of  any  person  haviag  to  his  know- 
ledge or  belief  proved  a  false  debt  under  his  bankruptcy, 
he  shall  fail  to  disclose  the  same  to  his  assignees  within 
one  month  after  coming  to  the  knowledge  or  belief  there- 
of. 3.  If  he  shall,  wilfully  and  fraudulently  omit  from 
his  schedule  any  effects  or  property  whatsoever.  4.  If 
he  shall,  after  the  filing  of  the  petition  for  adjudication, 
with  intent  to  conceal  the  state  of  his  affairs,  or  to  de- 
feat the  objects  of  the  law  of  bankruptcy,  conceal,  pre- 
vent or  withhold  the  production  of  any  book,  deed,  paper 
or  writing  relating  to  his  property,  dealings  or  affairs. 
5.  If,  either  after  such  filiag  or  within  three  months  next 
before  adjudication,  he  shall  with  a  like  intent  part  with, 
conceal,  destroy,  alter,  mutilate  or  falsify,  (or  cause  to 
be  concealed,  destroyed,  altered,  mutilated  or  falsified,) 
any  book,  paper,  writkig,  security  or  document  relating 
to  his  property,  trade,  dealings  or  affairs,  or  make  or  be 
privy  to  the  making  of  any  false  or  fraudulent  entry  or 
statement  in  or  omission  from  any  book,  paper,  docu- 
ment or  writing  relating  thereto.  6.  If,  within  the  like 
time,  he  shall,  knowing  that  he  is  then  unable  to  meet  his 
engagements,  fraudulently  and  with  intent  to  diminish 
the  sum  to  be  divided  amongst  the  general  body  of  his 
creditors,  have  made  away  with,  mortgaged,  encumbered 
or  charged  any  part  of  his  property  of  what  kind  soever ; 
or  if,  after  adjudication,  he  shall  conceal  from  the  court 
or  his  assignee  any  debt  due  to  or  from  him.  7.  If,  being 
a  trader,  he  shall  under  his  bankruptcy,  or  at  any  meet- 
ing of  his  creditors  within  three  months  next  before  the 
filing  of  the  petition  for  adjudication,  have  attempted  to 
(a)  24  &  25  Vict.  c.  134,  s.  221. 
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account  for  any  of  his  property  by  fictitious  losses  or 
expenses.  8.  If,  being  a  trader,  he  shall,  within  three 
months  next  before  the  filiag  of  the  petition  for  adjudica- 
tion, under  the  false  colour  and  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  course  of  trade,  have 
obtained  on  credit  from  any  person  any  goods  or  chattels 
with  intent  to  defraud.  9.  If,  being  a  trader,  he  shall, 
within  three  months  next  before  the  filing  of  the  petition 
for  adjudication,  pawn,  pledge  or  dispose  of,  otherwise 
than  by  bona  fide  transactions  in  the  ordinary  way  of  his 
trade,  any  of  his  goods  or  chattels  which  have  been  ob- 
tained on  credit  and  remain  unpaid  for. 

To  every  bankrupt,  however,  who  conforms  iti  all 
points  to  the  direction  of  the  statutes,  the  law  makes  full 
amends  for  all  this  rigour  and  severity :  for  he  not  only 
obtains  during  the  course  of  the  proceedings  protection 
from  arrest  and  (if  already  in  custody)  a  release  from 
prison  also,  unless  he  is  confined  there  for  a  debt  con- 
tracted under  certain  circumstances  of  fraud  or  miscon- 
duct (5);  but  (as  he  has  been  divested  of  all  his  pro- 
perty, and  his  person  is  protected  from  arrest)  he  escapes 
in  general  the  danger  of  being  harassed  at  the  same  time 
with  litigation  for  his  debts  in  the  ordinary  courts  (c) ; 

(J)  That  is,  uoless  he  is  in  prison  remarked  that   protection   from  a 

or  in  custody  for  any  debt  contracted  court  of  bankruptcy  operates  only 

by  fraud  or  breach  of  trust,  or  by  with  regard  to  proveable  debts.  See 

reason  of  any  prosecution  against  Phillips  v.  Poland,  Law  Eep.,  1  C.  P. 

him  whereby  he  has  been  convicted  204  ;  ib.  Ch.  Ap.  356.    As  to  this 

of  any  ofEence,  or  for  any  debt  con-  protection  in  regard  to  an  attach- 

tracted  by  reason  of  any  judgment  ment  for  non-payment  of   money 

in  any  proceeding  for  breach  of  the  under  am  order  of  the   Court    of 

revenue  laws,  or  in  any  action  for  Chancery,  see  Lees  «>  Newton,  Law 

breach  of  promise  of  marriage,  se-  Eep.,  1  C-  P.  658.    As  to  its  not 

duotion,  libel,  slander,  assault,  bat-  availing  against  an  order  to  pay 

tery,    malicious    arrest,    malicious  money  in  the  nature  of  a  criminal 

trespass,   or   maliciously  filing   or  process,   see   Bancroft  v.  Mitchel, 

prosecuting  a  petition  for  adjudi-  Law  Eep.,  2  Q.  B.  549. 
cation  of  bankruptcy,  12  &  13  Vict.  (o)  A  creditor,  who  has  sued  the 

c.  106,  ss.  112,  113.     It  may  be  bankrupt  for  a  proveable  debt,  can- 
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and  after  passing  through  his  last  examination,  he  is 
entitled  to  apply  for  an  order  of  discharge  {d),  by  ob- 
taining which  he  is  set  free  from  all  debts,  claims  and 
demands  whatever  which  are  proveable  under  the  bank- 
ruptcy (e) ;  and  moreover  entitled  to  enjoy,  free  from 
the  claims  of  his  creditors,  all  future  acquisitions  of 
property  (/) ;  so  that,  in  the  language  often  applied 
to  the  case  of  the  bankrupt's  discharge  under  former 
statutes,  "  he  becomes  a  clear  man  again." 

On  the  bankrupt  passing  his  last  examination,  and  ap- 
plying for  the  order  of  discharge,  the  court,  either  at 
the  same  or  at  a  future  sitting  (^),  considers  the  question 
whether  such  order  shall  be  granted ;  against  which  the 
assignees,  or  any  creditor  who  has  proved,  may  be  heard : 
and  if  granted,  it  must  be  in  writing  under  the  seal  of 
the  court  and  the  hand  of  the  commissioner  (A).  A 
bankrupt  thus  discharged  is  not  only  clear  from  his 
debts,  but  also  obtains,  if  a  certain  proportion  of  his 
creditors  think  fit,  a  compassionate  allowance  (J).  For 
by  24  &  25  Vict.  c.  134,  it  is  provided  that,  at  the  divi- 

not  prove  without  relinqnishing  such  losses  and  misfortunes,  of  the  second 

suit;  and,  on  the  other  hand,  if  a  class;  if  not  at  all  from  such  losses 

creditor  prores  or  claims  a  debt  in  and  misfortunes,  then  of  the  third 

bankruptcy,  he  is  deemed  to  have  class  (12  &  13  Vict.  c.  106,  3.  199, 

elected  not  to  sue  the  bankrupt ;  Sched.  Z.). 

though  i£  the  petition  be  afterwards  (e)  24  &  25  Vict.  c.  134,  ss.  161, 

superseded  or    dismissed,   he  may  162 — 165. 

proceed  by  way  of  action,  12  &  13  (/)  12  &  13  Vict.  c.  106,  ss.  141, 

Vict.  s.  106,  s.  182.  142.     In  granting  the  order,  how- 

((?)  24  &  25  Vict.  c.  134,  ss.  157 —  ever,  the  Court  may  (under  certain 

172.     Instead  of  an  order  of  dis-  circumstances)  make  it  subject  to  a 

charge,  the  bankrupt  until  recently  condition  or  conditions,  and  these 

obtained  his  discharge  by  the  allow-  may  be  such  as  to'  affect  the  future 

auce  of  a  certificate  of  conformity,  property  of  the  bankrupt,  vide  post, 

which  certificate  varied  in  its  cha-  p.  178. 

racter  according  to  the  circumstance  (^)  24  &  25  Vict.  c.  134,  ss.  140, 
of  the  case.   If,  in  the  opinion  of  the  158. 
court,  the  bankruptcy  arose  from  (A)  Sect.  172. 
"  unavoidable   losses    and   misfor-  (i)  As  to  the  allowance  for  sup- 
tunes,"  it  was  awarded  as  of  the  port  up  to  the  last  emamination, 
first  class;  if  not  wholly  from  such  vide  sup.  p.  173. 
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dend  meeting  to  be  hereafter  mentioned  (l),  the  majority 
in  value  of  the  creditors  present,  personally  or  by  attor- 
ney, shall  determine  whether  any  and  what  allowance 
shall  be  made  to  the  bankrupt  out  of  his  estate,  if  he 
has  obtained  or  shall  obtain  a  discharge  (Z). 

But  the  bankrupt  is  not  in  all  cases  entitled  to  pass 
his  last  examination,  for  the  .court  may  adjourn  such 
examination  sine  die  ;  and  in  such  case  the  bankrupt  will 
be  free  from  arrest  or  imprisonment,  only  for  such  time 
(if  any)  as  the  court  may  think  fit  to  appoint  (?w). 

So,  even  on  passing  his  last  examination,  the  bankrupt 
is  not  in  all  cases  entitled  to  obtain  an  order  of  discharge ; 
for  if  the  court  is  of  opinion  that  there  is  ground  for 
charging  him  with  a  misdemeanor  under  24  &  25  Vict. 
c.  134  (w),  it  shall  either  direct  him  to  be  indicted  in 
one  of  the  ordinary  courts  of  criminal  justice,  or  may,  if 
the  bankrupt  consent,  proceed  itself  to  try  him  thereon, 
and,  if  he  so  require,  to  summon  a  jury  for  such  pur- 
pose :  and  if  on  such  trial  the  bankrupt  be  convicted, 
the  commissioner  may,  in  addition  to  the  punishment 
awarded  for  the  misdemeanor,  suspend  or  refuse  the 
order  of  discharge  or  burthen  it  with  conditions  (o). 
Moreover,  if  the  bankrupt  is  not  accused  of  misde- 
meanor, or,  having  been  accused,   is  acquitted,  but  it 

(Ji)  Vide  post,  15. 187.  not  so  as  to  exceed  5001.   If  it  would 

(J,)  24  &  25  Vict.  c.  134,  s.  174.  pay  15s.  in  the  pound,  or  upwards, 

Under  12  &  13  Vict.  c.  106,  s.  195  lOZ.  per  cent.,  but  not  so  as  to  exceed 

(a  section  no  longer  in  force,  see  In  600Z.    And  if  it  would  not  pay  so 

re  Lovell,  LawEep.,  1  Ch.  Ap.  134),  much  as  10s.  in  the  pound,  it  was 

there  was  also  an  allowance  of  this  lawful  for  the  court  to  allow  him  so 

kind,  hut  it  did  not  depend  upon  much  as  the  assignees  and  court 

the  will  of  the  creditors,  and  it  was  should  think  fit,  not  exceeding  Zl. 

made  upon  the  following  plan.    If  per  cent,  and  300Z. 

the  net  produce  of  the  bankrupt's  (to)  12  &  13  Vict.  c.    106,   s. 

estate  would  pay  10s.  in  the  pound,  162, 

he  was  to  he  allowed  51.  per  cent.  (re)  Such  misdemeanors  are  speci- 

ont  of  such  produce,  but  not  so  as  to  fied,  sup*  pp.  172 — 175. 

exceed  400Z.  If  it  would  pay  12s.  M.  '    (o)  24  &  25  Vict.  c.  134,  s.  159. 
in  the  pound,  71.  10s.  per  cent.,  but 

VOL,  II.  N 
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appears  to  the  court,  nevertheless,  that  there  exists  an 
objection  to  his  immediate  discharge,  it  shall  proceed  to 
consider  his  conduct  before  and  after  adjudication,  and 
the  manner  and  circumstances  under  which  the  debts 
were  contracted;  and  if  it  shall  be  of  opinion  that  he 
has  carried  on  trade  by  means  of  fictitious  capital  (p), 
— or  that,  at  the  time  when  any  of  his  debts  was  con- 
tracted, he  could  not  have  had  any  reasonable  or  pro- 
bable ground  of  expectation  of  being  able  to  pay  the 
same, — or  that,  if  a  trader,  he  has,  with  intent  to  conceal 
the  true  state  of  his  affairs,  wilfully  omitted  to  keep 
proper  books  of  account, — or,  whether  trader  or  not,  that 
his  insolvency  is  attributable  to  rash  and  hazardous 
speculation  (q),  or  unjustifiable  extravagance  in  living, — 
or  that  he  has  put  any  of  his  creditors  to  unnecessary  ex- 
pense, by  frivolous  or  vexatious  defence  to  any  action  or 
suit  to  recover  any  debt  or  money  due  from  him,  the 
court  may  either  refuse  an  order  of  discharge,  or  may 
suspend  the  same  from  taking  effect  for  such  time  as  the 
court  may  think  fit,  or  may  grant  an  order  of  discharge, 
subject  to  any  condition  or  conditions  touching  any 
salary,  pay,  emoluments,  profits,  wages,  earnings  or 
income  which  may  afterwards  become  due  to  the  bank- 
rupt, and  touching  after-acquired  property  of  the  bank- 
rupt; or  may  sentence  him  to  be  imprisoned  for  any 
period  not  exceeding  one  year  from  the  date  of  such 
sentence  (r).  There  is,  however,  a  provision  that  at  any 
time  within  thirty  days  after  any  order  of  discharge  has 
been  allowed  or  refused,  and  subject  to  such  order  as  to 

(j>)  See  Ex  parte  Harrison,  In  re  where  some  offence  specified  in  tlie 

Baillie  and  Harrison,  Law  Eep.,  2  159tli  section  of  the  Act  has  been 

Ch.  Ap.  195.  established,  or  unless  the  bankrupt 

(a)  See    Ex  parte   Heyn,  Law  shall  have  been  convicted  of  a  mis- 

Eep.  2  Ch.  App.  650.  demeanor  under  the  221st  section 

(?■)  24  &  25  Vict.  c.  134:,  s.  159.  thereof.      (Re  Mew   and   Thorne, 

It  is  material  to  notice  here,  that  5  L.  T.(N.S.)435.)  Ithasalsobeen 

there  is  no  power  to  refuse  or  sus-  held  that  the  commissioners  cannot 

pend  an  order  of  discharge,  excejjt  (under  sect.  159)  suspend  the  dis- 
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deposit  of  costs  as  General  Orders  shall  direct,  any 
creditor,  or  any  creditors'  assignee,  or  the  bankrupt 
himself,  may  apply  to  the  Court  of  Appeal  in  Chan- 
cery (s), — which  sits  for  the  purpose  of  appeal  in 
bankruptcy,  as  well  as  for  other  purposes  (^), —  and 
by  which,  on  good  cause  shown,  it  may  be  recalled  or 
granted  (m). 

Thus  much  for  the  proceedings  in  bankruptcy  which 
take  place  with  respect  to  the  bankrupt.  Let  us  next 
consider, 

IV.  The  effect  of  the  bankruptcy  on  the  property  of 
the  bankrupt. 

We  have  seen  that  the  creditors  elect  their  own  as- 
signee or  assignees  (^).  Now  there  is  a  provision  that 
when  their  election  shall  have  been  accepted  by  them 
and  confirmed  by  the  court,  the  court  shall,  by  its  certi- 
Jicate  of  appointment,  declare  such  assignees  to  have 
been  duly  elected,  and  appoint  them  to  the  office  accord- 
ingly (y).  And  it  is  also  provided  that,  upon  such 
appointment,  all  the  estate,  both  real  and  personal,  of 
the  bankrupt — which  on  adjudication  became  vested  in 
the  official  assignee — shall  be  devested  out  of  him  and 
vested  in  the  creditors'  assignees  («) ;  but  this  is  subject, 
however,  to  the  exception  formerly  noticed,  that  the 
official  assignee  shall  still  remain  sole  assignee  of  any 
debts  due  to  the  bankrupt,  respectively  amounting  to  no 

charge  and  also  imprison  the  hank-  11.    In  matters  of  law  and  equity, 

rapt.     See  In  re  Marks,  Law  Rep.,  or  on  the  rejection  or  admission  of 

1  Ch.  Ap.  334.  evidence,  there  is  an  ultimate  appeal 

(s)  24  &  25  Vict.  c.  134,  s.  171.  from  this  court,  to  the  House  of 

(i)  As  to  this  Court  of  Appeal^  Lords  (14  &  15  Vict.  i;.  83,  s.  10). 

see  12  &  13  Vict.  c.  106,  s.  12  ;  14*  («)  24  &  25  Vict.  u.  134,  s.  1 71. 

&  15  Vict.  c.  83 ;  24  &'25  Vict.  c.  (a)  Vide  sup.  p.  170. 

134,  ss.  59,  60,  66,  171,  214;  30  &  (y)  24  &  25  Vict.  u.  134,  s.  123. 

31  Vict.  u.  64 ;  31  Vict.  c.  11.    See  See  Kelly  v.  Morray,  Law  Rep.,  1 

also  G.  O.  Oct.  12,  1861,  No.  32 ;  C.  P.  667. 

Ex  parte  Lewis,  31  L.  J.,  Bank.  Ca.  (z)  24  &  25  Vict.  c.  134,  s.  117.  • 

N  2 
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more  than  lOZ.  (c).  By  the  mere  effect,  then,  of  this 
appointment,  the  real  and  personal  estate  of  the  bank- 
rupt passes,  in  general,  to  the  creditors'  assignees ;  to 
which  we  may  add,  that  the  production  of  the  certifi- 
cate under  seal  of  the  court  is  sufficient  evidence  of 
the  appointment  (<f);  but  that  in  all  places  where,  by 
law,  conveyances  or  assignments  require  to  be  registered, 
such  certificate  must  be  registered  accordingly ;  and  that 
(in  such  places)  the  title  of  a  purchaser  for  valuable 
consideration,  who,  without  notice  of  the  bankruptcy, 
shall  have  first  registered  his  purchase-deed,  shall  not  be 
invalidated  by  the  appointment  unless  the  certificate  shall 
be  registered  within  two  months,  or,  as  regards  all  places 
other  than  the  United  Kingdom,  within  twelve  months (e). 
There  are  many  other  enactments,  however,  which  lay 
down  more  fully  and  specifically  the  effect  of  the  appoint- 
ment on  the  bankrupt's  property,  and  to  the  collective 
operation  of  these  it  will  be  necessary  now  to  direct  our 
attention. 

The  assignees,  then,  by  force  of  their  appointment,  take 
for  the  benefit  of  the  creditors,  subject  to  the  exceptions 
which  have  been  and  will  be  mentioned,  all  the  lands, 
tenements  and  hereditaments  of  the  bankrupt  (^f), — 
whether  situate  in  the  United  Kingdom  or  elsewhere 
within  her  Majesty's  dominions, — together  with  all  his 
personal  estate  and  effects,  present  and  in  expectancy,  and 

(c)  24  &  25  Vict.  c.  134,  s.  128;  registered  in  his  place. 

Tide  sup.  p.  171.  (/)  It  is  to  be  noticed  that  the 

((?)  12  &  13  Vict.  t.  106,  s.  236 ;  assignees  take  all  the  personal  es- 

24  &  25  Vict.  c.  134,  s.  203.    Vide  iaie  of  the  bankrupt  coming  to  him 

Kelly  V.  Morray,  Law  Rep.  1  C.  P.  through  his  wife;  and,  if  he  is  en- 

61.  titled,  through    her,  to  a  life  or 

(e)  12  &  13  Vict.  c.  106,  s.  143.  other  interest  in  7-eal  estates,  are 

It  is  also  provided  by  25  &  26  Viet.  entitled  to  receive  the  rents.    But 

u.  53,  o.  80,  that,  on  the  bankruptcy  such  rights  of  the  assignees  arise 

of  any  person    who   is  registered  only  where    the   property  of   the 

under  that  Act  as  the  proprietor  of  bankrupt's  wife  in  such  estates,  is 

land,  the  assignee  or  assignees  of  not  settled  to  her  separate  use  upon 

his  estate  shall  he  entitled  to  be  her  marriage. 
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wherever  situate  {g) :  also  all  property  which  the  bankrupt 
may  purchase,  or  which  shall  come  to  him  by  devise,  be- 
quest, or  otherwise,  before  he  has  obtained  his  order  of 
discharge  Qi);  and  also  all  powers  which  he  is  entitled  to 
exercise  for  his  own  benefit,  except  the  right  of  nomina- 
tion to  any  vacant  ecclesiastical  benefice  (i).  Moreover, 
in  certain  cases,  the  property  even  of  strangers,  if  found 
in  the  bankrupt's  possession,  vests  in  the  assignees ;  it 
being  one  of  the  enactments  of  the  bankrupt  law  (in- 
troduced to  protect  creditors  from  fraud  and  fallacious 
appearances),  that  where  the  bankrupt  shall,  at  the 
time  of  his  becoming  so,  have  in  his  possession,  order,  or 
disposition,  by  consent  of  the  true  owner,  any  goods  or 
chattels  whereof  he,  the  bankrupt,  was  reputed  owner, 
or  whereof  he  had  taken  upon  himself  the  sale,  altera- 
tion or  disposition,  as  owner,  they  shall  be  disposed  of, 
together  with  the  bankrupt's  own  goods  and  chattels, 
under  the  bankruptcy  (k).  On  the  other  hand,  no  pro- 
perty, in  respect  of  what  the  bankrupt  may  earn  by  his 


(^)  As  to  so  much  of  the  personal  962  ;  Load  d.  Green,  15  Mee.  &  "W. 

estate  as  consists    of    government  216  ;  Whitfield  v.  Brand,  16  Mee.  & 

stoch,  or  the  stooli  of 'a  public  com-  W.  282 ;  Simmons  v.  Edwards,  ibid, 

pany,  standing  in  his  name,  in  his  838 ;  Hamilton  v.  Bell,  10  Exch. 

own  right,  there  is  an  auxiliaiy  pro-  545  ;  Graham  v.  Furber,  14  C.  B. 

vision  that  it  shall  be  lawful  for  the  ]  34  ;  Eeyllblds  v.  Hall,  4  H.  &  N. 

Court  to  order  all  persons  whose  act  519;  Acramau  v.  Bates,  2  Ell.  & 

or  consent  is  necessary  to  transfer  Ell.  456 ;  Priestley  v.  Piatt,  Law 

the  same  to  the  assignees  and  pay  Eep.,  2  Exch.  101.    As  to  the  re- 

them  the  dividends,  12  &  13  Vict.  gistered  mortgagor  of  a  ship,  or 

e.  108,  s.  128.  share  therein,  having  the  same  in 

(A)  12  &  13  Vict.  c.  106,  ss.  141,  his  possession  or  reputed  ownership 

142.     See  Gibson  v.  Carruthers,  8  at  the  time  of  his  becoming  bank- 

Mee.  &  W.  321.  rupt,  there  is  an  exception,  1%  &  18 

(i)  12  &  13  Vict.  c.  106,  s.  147.  Vict.  o.  104,  s.  72.    As  to  goods  re- 
See  Badham  v.  Mee,  7  Bing.  695.  maining  in  a    debtor's   possession 

(7i)  12  &  13  Vict.  c.  106,  a.  125.  after  a  Mil  of  sale  of  them  not  duly 

Sec  Joy  V.  Campbell,  1  Sch.  &  Lef.  Jihd,  and  the  right  of  his  assignees 

336 ;  Townley  v.  Crump,  4  Ad.  &  in  bankruptcy  to  claim  them,  vide 

Ell.  58;  Clarke i>.  Spence,  ibid.  448;  sup.  p.  52,  n.  (s). 
Edwards  v,  Scott,  1  Man.  &  Gr. 
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personal  labour  after  the  bankruptcy  and  before  his  dis- 
charge, passes  to  the  assignees  (Z) ;  nor  any  in  respect  of 
his  right  of  action  for  a  personal  wrong  (m) ;  nor  in  what 
belongs  to  him  in  the  capacity  of  trustee  for  others  (w) ; 
nor  in  any  office  that  he  holds  of  such  a  nature  that  it 
cannot  legally  be  sold  (o) ;  nor  in  his  military,  or  other 
pay  under  the  crown  (jo).  Moreover  as  to  such  of  the 
bankrupt's  lands  in  fee  as  are  subject  to  a  perpetual 
rent,  and  as  to  his  contracts  to  purchase  land,  and  as 
to  any  leases  or  agreements  for  leases  held  by  him — 
all  these  it  is  at  the  election  of  the  assignees  either  to 
accept  or  decline  (§').  The  Bankruptcy  Acts  also  con- 
tain nothing  to  give  the  appointment  any  effect  on  the 
bankrupt's  estates  tail,  so  far  as  regards  his  right  to  bar 
his  issue  and  those  in  reversion  and  remainder ;  and  his 
copyhold  and  customary  estates  are  expressly  excepted 
from  their  operation  (r).  But  on  the  other  hand,  under 
certain  provisions  in  the  Act  for  the  abolition  of  fines 
and  recoveries  (s)— which  by  the  12  &  13  Vict.  c.  106, 

(0  See  Elliot  v.  Clajton,  16  Q.  B.  B.  L.  220  ;  Gibson  i,.  East  India 

681.  Company,  6  Bing.  N.  C.  262.    But, 

(m)  See  Howard  v.  Crowther,  8  by  24  &  25  Vict.  c.  134,  s.  134,  the 

Mee.  &  W.  601 ;  Beckham  v.  Drake,  court  may  order  to  be  applied,  in 

ibid.  846;  Whitmore  v.  Gilmour,  12  payment  of  the  bankrupt's  debts, 

Mee.  &  W.  808 ;  Eogers  v.  Spence,  such  portion  of  his  pay,  half-pay, 

13  Mee.  &  W.  571.  •  salary,   emolument   or   pension   as 

(»)  12  &  13  Vict.  c.  106,  s.  130.  may  be  authorized  by  the  Secretary 
The  Lord  Chancellor,  however,  may  at  "War  or  for  India;  or  by  the  Ad- 
order  the  property  to  be  conveyed  to  miralty,  the  Customs  or  Excise;  or 
another  trustee  (ibid.).  See  Parn-  by  the  chief  officer  of  the  depart' 
ham  V.  Hurst,  8  M.  &  W.  43.  mont  to  which  the  banlarupt  belongs 

(o)  Co.  B.  L.  298.    If  the  bank-  or  has  belonged, 
rupt  be  a  beneficed  clergyman,  the  (q)  12  &  13  Vict.  c.  134,  ss.  145, 

assignees  may  apply  for  and  obtain  146;  24  &  25  Vict.  c.  134,  s.  131. 

a  sequestration  of  the  profits  of  his  See  Brocklehurst  v.  Lowe,  7  Ell.  & 

benefice;  but  the  sequestrator  is  to  Bl.  176;  Goodwin  v.  Noble,  8  Ell. 

allow  such  annual  sum  to  the  bank-  &  Bl.  587;   Buckland  v.  Papillon, 

rupt  whUe  he  performs  the  duties  as  Law  Rep.,  2  Ch.  Ap.  67. 
the  bishop  of  the  diocese  shall  direct,  (r)  12  &  13  Vict.  c.  134,  s.  142. 

(24  &  25  Vict.  c.  134,  s.  135.)  (s)  3  &  4  Will.  4,  c.  74,  ss.  56— 

(j>)  Co.  B.  L.  299,    Sec  Eden,  09,  71—73. 
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s.  208,  are  extended  to  proceedings  in  bankruptcy  (t), — 
the  lands  of  which  a  bankrupt  is  tenant  in  tail  may  be 
sold  by  the  court  for  as  large  an  estate  as  the  bankrupt 
could  have  made  in  them  if  he  had  not  been  bank- 
rupt ;  and  his  copyhold  and  customary  estates  may  (by 
24  &  25  Vict.  c.  134,  s.  114)  be  disposed  of  in  a  similar 
manner. 

It  is  to  be  observed  that  the  appointment  of  the  as- 
signees has  a  retrospective  relation,  so  as  to  operate  in 
general  as  a  transfer  of  all  property  belonging  to  the 
bankrupt  at  the  time  he  committed  the  act  of  bankruptcy, 
and  consequently  to  overreach  and  annul  all  subsequent 
alienations  and  executions  (u).  This  has  been  the  prin- 
ciple of  the  bankrupt  law  ever  since  the  time  of  Queen 
Elizabeth  (x) ;  and  it  prevailed  at  that  period,  with  an 
austerity  which  put  wholly  out  of  sight  the  consideration 
due  to  innocent  parties,  and  the  safety  of  conunercial 
transactions  (y).  Even  in  our  own  days,  indeed,  it  con- 
tinued so  to  operate  as  to  produce,  in  particular  instances, 
results  of  a  harsh  character,  until  qualified  by  recent 
legislation  (z).    But  by  the  12  &  13  Vict.  c.  106,  it  is  now 

(t)  See  Jcrvis  r.  Taylenr,  3  Barn.  a  provision  as  to  cases  where  property 

&  Aid.  557;  Doe  v.  Clark,  5  Barn.  is  extended  by  any  person  under  prc- 

&  Aid.  548;  Ex  parte  Somorville,  1  tence  of  his  being  an  accountant  of 

Mont.  &  Ayr.  408.  or  debtor  to  the  down,  12  &  13 

00  See  Cooper  v.  Chitty,  1  Burr.  Vict.  c.  106,  s.  127. 

20;  1  W.  Blackst.  65,  S.  C;  2  Bl.  (»)  Aaixi the dootrineoi relation, 

Com.   486 ;  Bushell  v.  Boord,   16  see  Culleu's  Bankrupt  Law,  231 ; 

L.  J.  (Q.  B.)  57;  Sims  v.  Simpson,  Sims  v.  Simpson,  1  Bing.  N.  C.  306. 

1  Bing.  N.  C.  306.    The  appoint-  (?/)  Blackstone  remarks  (vol.  ii. 

ment,  however,  does  not  operate  re-  p.  486)  that  in  France  it  was  for- 

trospectively  as  to  the  legal  estate  merly  carried  to  a  still  greater  length, 

in  the  bankrupt's  freeholds.     (See  every  act  of  a  merchant  for  ten  days 

Doe  V.  Mitchell,  2  Man.  &  Sel.  446.)  precedent  to  the  act  of  bankruptcy 

Nor  does  it  so  operate  as  against  the  being  presumed  to  be  fraudulent, 

Crown,  for  if  an  extent  issues  at  the  and  therefore  void.    And  he  cites 

suit  of  the  Crown,  before  the  appoint-  Sp.  L.  b.  29,  c.  16. 

ment,  though  after  the  commission  («)  See  6  Geo.  i,  c.  16,  ss.  81 — 

of  an  act  of  bankruptcy,  it  will  take  83  ;  2  &  3  Vict.  cc.  11,  29. 
effect.  (Anon.  1  Atk.  262.)  But  see 
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satisfactorily  regulated  by  a  provision  to  the  following 
effect : — That  all  payments  made  by  and  to  any  bankrupt, 
and  all  conveyances  by  him,  and  all  transactions  by  and 
with  him,  and  all.  executions  and  attachments  against 
his  lands  and  tenements  executed  by  seizure,  and 
against  his  goods  and  chattels  executed  by  seizure  and 
sale,  shall  be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed, 
— provided  that  such  payment,  conveyance,  transaction, 
execution  or  attachment  shall  have  been  before  the  filing 
of  the  petition,  and  honajide,  and  that  the  party  dealing 
or  contracting  with  the  bankrupt,  or  issuing  the  exe- 
cution or  attachment,  had  not  at  the  time  notice  of  a 
prior  act  of  bankruptcy  (a) ;  and  provided  also,  that  the. 
matter  was  not  by  way  o?  fraudulent  preference  of  any 
creditor  (V).  And  no  bond  fide  purchase  for  valuable 
consideration,  even  where  the  purchaser  had  notice,  at 
the  time,  of  an  act  of  bankruptcy,  shall  be  impeachable, 
on  that  ground,  unless  a  petition  for  adjudication 
thereon  shall  be  filed  within  twelve  calendar  months 
after  such  act  of  bankruptcy  (c). 

There  are  cases,  however,  in  which  transactions  are 
void  as  against  the  assignees,  even  independently  of  the 
doctrine  of  relation ;  for  their  title  will  prevail  against 
all  dispositions  of  property,  under  colour  either  of  aliena- 
tion or  of  legal  execution,  which  were  not  bona  fide,  but 
of  a  merely  feigned  or  collusive  character, — whether  a 
prior  act  of  bankruptcy  had  been  conunitted  or  not  {d)  ; 
and  it  will  prevail  also  against  all  alienations  voluntarily 
made  by  the  debtor,  though  he  has  committed  no  prior 
act  of  bankruptcy,  if  made  in  contemplation  of  bank- 

(a)  12  &  13  Vict.  c.  106,  s.  133.  Law  Eep.,  1  Ex.  302. 
See  Hutton  v.  Cooper,  6  Exch.  159;  (J)  12  &  13  Vict.  c.  106,  s.  133. 

Christie  v.  "WinniDgton,   8  Exch.  See  Bryan  v.  Child,  5  Exch.  368. 
287 ;  Hope  v.  Meek,  10  Exch.  844  ;  (o)  12  &  13  Vict.  c.  106,  s.  134. 

Edwards  v.  Gabriel,  31  L.  J.  (N.  S.)  {d)  See  Jackson  w.  Irving,  2  Camp . 

Ex.  113 ;  Edwards  v.  Scarsbrook,  3  48, 
B.  &  Smith,  280;  O'Biien  v.  BrodiCj 
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ruptcy,  and  with  intention  to  giye  a  preference  to  some 
particular  creditor  or  creditors  (e)  ;  for  a  transaction  of 
this  kind  evidently  tends  to  defeat  the  main  principle  of 
the  bankrupt  law  (/ ).  In  addition  to  which  we  may 
recollect  that  every  execution  on  his  goods  procured  by 
a  trader,  and  every  fraudulent  conveyance  or  transfer  by 
any  person,  whether  a  trader  or  not,  of  lands,  tenements, 
goods  or  chattels,  with  intent  to  defeat  or  delay  his  cre- 
ditors, amounts,  by  express  provision  of  the  law,  to  an 
act  of  bankruptcy  (^).  Upon  the  same  principle,  too,  it 
is  enacted,  that  if  any  bankrupt,  being  at  the  time  in- 
solvent, shall  have  transferred  any  property  to  his  children 
or  others,  by  way  of  voluntary  gift,  and  not  either  on  the 
marriage  of  any  of  his  children  or  for  valuable  considera- 
tion, the  same  may  be  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy  (A) ;  and  it  is  also  enacted, 
that  every  warrant  of  attorney  to  confess  judgment  in 
respect,  wholly  or  in  part,  of  an  antecedent  debt  or 
money  demand,  given  by  a  bankrupt  within  two  calendar 
months  of  the  filing  of  a  petition  for  adjudication  of  bank- 
ruptcy,—  and  every  cognovit  or  consent  to  a  judge's  order 
for  judgment,  given  within  the  same  period,  in  any  action 
commenced  by  collusion  with  the  bankrupt,  and  not  ad- 
versely ;  or  purporting  to  have  been  given  in  an  action, 
but  having  been  in  fact  given  before  the  commencement 
of  any  action, — such  bankrupt  being  at  the  time  of  giving 
such  warrant  of  attorney,  cognovit  or  consent,  unable  to 
meet  his  engagements, — shall  be  null  and  void,  whether 
given  in  contemplation  of  bankruptcy  or  not  (i). 

The  assignees  with  the  leave  of  the  Court  of  Bank- 

(e)  See  Morgan  «.  Brundett,  5  B.  (i)  12  &  13  Vict.  c.  106,  s.  135. 

&  Adol.  289;  Atkinson  v.  Brindall,  See  Notley  v.  Bush,  8  Bam.  &  Cress. 

2  Bing.   N.  C.   225;   Strachan  v.  160;  Whitmorev.  Robertson,  8  Mee. 

Barton,  11  Exch.  647.  &  "W.  463.    As  to  warrants  of  attor- 

(/)  See   Linton  v.   Bartlett,   3  ney,  cognovits  and  judges'  orders 

Wils.  i7.  made  by  consent,  see  also  12  &  13 

0)  Vide  sup.  pp.  158, 160.  Vict.  c.  106,  ss.  136, 137. 

(/«)  12  &  13  Vict,  c,  106,  3. 126. 
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ruptcy  first  obtained,  but  not  otherwise,  may  commence, 
prosecute  or  defend  any  action  at  law  or  suit  ia  equity 
which  the  bankrupt  might  have  commenced,  prosecuted, 
or  defended  (/);  and  with  like  leave,— after  notice  to 
such  creditors,  and  subject  to  such  conditions  as  to  con- 
sent of  creditors  as  the  court  may  direct, — may  com- 
pound for  and  take  a  reasonable  part  of  any  debts  due 
to  the  bankrupt's  estate,  or  give  time  or  take  security  for 
the  payment  of  such  debts,  or  refer  to  arbitration  any 
difference  or  dispute  between  themselves  and  any  other 
person  in  respect  of  the  estate  and  effects  of  the  bank- 
rupt (»z). 

The  assignees  are  also  entitled,  and  indeed  bound,  as 
formerly  stated,  to  realize  and  recover  the  estate  of 
the  bankrupt,  wherever  situated,  and  convert  the  same 
into  money  (h).  And  for  the  security  of  purchasers,  it 
is  provided,  that  if  the  bankrupt  will  not  contest  the 
validity  of  the  adjudication,  or  if  its  validity  has  been 
established  by  a  verdict,  the  court  may  order  him  to  join 
in  any  conveyance  that  may  be  required  (o);  and  that 
the  title  of  purchasers  to  any  real  or  personal  estate  so 
sold  shall  not  be  impeached  by  the  bankrupt,  or  any 
claiming  under  him,  in  respect  of  any  defect  in  the  peti- 
tion for  adjudication  or  proceedings  under  it, — unless  the 
bankrupt  has  within  the  time  allowed  for  the  purpose 
commenced  proceedings  to  dispute,  dismiss,  or  annul,  the 
petition  or  adjudication,  and  shall  have  duly  prosecuted 
the  same  (p). 

(I)  12  &  13  Vict.  c.  106,  s.  153;  issue,  or  the  heirs  of  his  body,  or  any 

15  &  16  Vict.  c.  76,  s.  142.  of  thorn,  as  purchasers,  the  life  estate 

(to)  12  &  13  Vict.  c.  106,  s.  153.  of  such  bankrupt  non-trader  shall 

(ra)  Vide  sup.   p.   171.     In  the  not  be  sold  before  it  falls  into  pos- 

particular  case  where,  under  a  set-  session,  without  an  express  direction 

tlement  or  will,  a  bankrupt  non-  of  the  court.    (24  &  25  Vict.  c.  134, 

trader  shall  be  entitled  to  a  life  es-  s.  115.) 

tate  in  remainder,  expectant  upon  (o)  12  &  13  Vict.  c.  106,  s.  148. 

the  death  or  deaths  of  any  previous  (p)  Sect.  131.  _  As  to  the  time 

tenant  or  tenants  for  life,  with  any  allowed  for  such  proceedings,    see 

remainder  over  to  the  bankrupt's  12  &  13  Vict.  c.  106,  s.  233  ;  17  & 
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We  have  thus  seen  that  the  bankrupt's  property  be- 
comes vested  in  the  assignees,  and  that  in  the  course  of 
its  realization,  its  pecuniary  produce  passes  into  their 
hands.  But  the  bankruptcy  being  set  on  foot  for  the 
benefit  of  the  creditors  at  large,  it  is  to  them  (distribu- 
tively)  that  the  produce  is  at  length  handed  over,  so  that 
we  are  now  to  consider  in  what  manner  this  result  is 
secured — which  leads  us  to  the  subject  of  Audit  and 
Dividend. 

Forthwith  on  the  appointment  of  the  creditors'  as- 
signees, the  official  assignee  is  to  render  them  a  full  ac- 
count of  the  bankrupt's  estate,  and  of  all  receipts  and 
payments  and  other  transactions  of  such  official  assignee 
relative  thereto, — which  shall,  in  the  presence  of  the 
registrar,  be  audited  by  the  assignees  (§'); — and  the 
creditors'  assignees,  at  the  end  of  three  months  from 
their  appointment,  and  of  every  succeeding  three  months, 
are  to  render  to  the  official  assignee,  in  the  presence  of 
the  registrar,  an  account  of  all  sums  received  and  paid 
on  account  of  the  bankrupt's  estate,  verified  upon  oath(r). 
At  the  expiration  of  four  months,  also,  from  the  adjudi- 
cation (or  as  much  earlier  as  the  court  shall  appoint)  a 
meeting  of  creditors  (ten  days'  notice  thereof  being  given 
in  the  Gazette  and  two  local  newspapers)  is  to  be  held 
before  the  registrar,  whereat  the  creditors'  assignees  are 
to  submit  a  statement  of  the  bankrupt's  estate  as  then 
ascertained,  and  the  meeting  is  to  resolve,  after  ascer- 
taining the  balance  then  at  the  bank  to  the  credit  of  the 
estate,  whether  any  and  what  dividend  shall  be  declared  (s), 
i.  e.,  whether  any  and  what  payment  out  of  such  balance 

18  Vict.  u.  119,  s.  24.     As  to  the  of  the  accounts  used  formerly  to 

word    annulling,   24  &  25   Vict.  take  place  at  a  pulUo  sitting,  but 

c.  134,  s.  229.     As  to  the  form  of  by  sect.  173  of  this  Act,  such  sit- 

annuUing  the  adjudication,  G.  O.  tings  are  no  more  to  be  held  solely 

12  Oct.  1861,  Sched.  18.  for  that  purpose. 

(2)  24  &  25  Vict.  c.  134,  ss.  118,  (s)  24  &  25  Vict.  c.  134,  ss.  174— 

119.  179. 

(»•)  Sects.  129,  229.    The  audits 
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stall  be  made  by  the  assignees,  at  so  much  in  the  pound, 
to  all  creditors  who  have  previously  proved,  or  shall  then 
prove,  their  debts,  after  making  allowance  for  creditors 
who  are  too  distant  to  have  had  time  to  establish  their 
proofs,  or  who  may  have  made  claims  not  yet  determined 
by  the  court  (f). 

The  payment  made  by  the  dividend  is  to  be  made 
[equally,  and  in  a  rateable  proportion  to  all  the  cre- 
ditors, according  to  the  quantity  of  their  debts,  no  regard 
being  in  general  had  to  the  quality  of  them.].  Upon 
this  principle,  [judgments  and  recognizances  (which  as 
debts  of  record  have  at  other  times  a  priority),  and  other 
debts  by  specialty,  (which  are  usually  the  next  in  order 
to  debts  of  record,)  are  all  put  on  a  level  with  debts 
by  mere  simple  contract,  and  all  paid  pari  passu(u).'\ 
So,  equitable  are  placed  on  the  same  footing  in  this  re- 
spect as  legal  debts,  though  an  equitable  debt  will  not 
enable  the  claimant  to  become  a  petitioning  creditor  {x). 
And,  in  like  manner,  the  law  endeavours  to  place  debts, 
payable  only  under  special  circumstances,  under  such 
regulations  as  will  bring  them  as  nearly  as  possible  to 
an  equality  with  ordinary  debts.  To  set  forth  all  the  in- 
stances of  this,  would  lead  to  prolixity.  We  shall  there  - 
fore  particularize  only  a  portion  of  them,  contenting 
ourselves,  as  regards  others,  with  a  reference  at  foot  of 
the  page  (  y).  We  may  remark,  then,  that  a  person  with 
whom  the  bankrupt  has  bona  Jide  contracted  a  debt,  be- 
fore the  filing  of  the  petition  for  adjudication,  but  after 
an  act  of  bankruptcy  committed  by  him,  is  allowed  to 

(i)  24  &  25  Vict.  c.  134,  ri.  176.  1  Mont.  &  Ayrton's  Bankruptcy  Pr. 

As  to  the  manner  of  paying  the  29;  1  Deac.  &  De  Gex,  91. 

dividend  to  the  creditor,  see  24  &  (?/)  We  may  refer  here  to  provi- 

25  Vict.  c.  134,  s.  178  ;  G.  O.  1852,  sions  in  12  &  13  Vict.  c.  106,  ss.  140, 

No.  cl.j  G.  0.  1861,  No.  33.  149,  156,  171,  174,  176,  178,  179, 

(m)  See  Orlebar  v.  Metcher,  1  P.  180,  181;  and  24  &  25  Vict.  c.  134, 

Wms.  738.  ss.  151,  152,  154;   and  25   &   26 

{at)    See   Ex   parte    Hawthorn,  Vict.  c.  89,  ss.  75,  77. 
Mont.  Cases  in  Bankruptcy,  132 ; 
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prove,  if,  at  the  time  when  the  debt  was  contracted,  such 
person  had  no  notice  of  such  act  (2:).  So,  debts  not 
payable  at  the  time  of  the  dividend  made,  are  to  be 
proved  and  paid  equally  with  the  rest,  deducting  a 
rebate  of  interest  (a).  So,  claims  upon  insurances,  bot- 
tomry or  respondentia  may  be  proved  after  the  contin- 
gency happens,  although  it  does  not  happen  until  after 
the  filing  of  the  petition  (h) ;  and  an  annuity  creditor  is 
entitled  to  have  the  existing  value  of  his  annuity  ascer- 
tained by  the  court,  and  to  prove  for  the  amount  (c).  It 
is  also  provided,  that  any  person  who  when  the  petition 
was  filed  was  surety  or  bail  for  the  bankrupt,  and  in  that 
capacity  has  made  any  payment  in  discharge  of  the  bank- 
rupt's debt,  though  at  a  period  subsequent  to  the  peti- 
tion, shall  be  entitled,  if  the  creditor  to  whom  such  pay- 
ment is  made  has  proved  his  debt,  to  stand  in  his  place 
and  take  the  benefit  of  his  proof ;  and  if  he  shall  not  have 
proved,  to  prove  such  payment  as  a  debt  under  the 
petition,  (not  disturbing  any  former  dividends) ;  and  this, 
even  though  the  surety  first  became  so  after  an  act  of 
bankruptcy  committed  by  the  bankrupt,  provided  the 
surety  had  no  notice,  at  the  time,  of  any  such  a,ci(d\ 
And  further,  it  is  enacted,  that  any  person  with  whom 
the  bankrupt  has  contracted,  before  the  petition,  a  debt 
payable  on  a  contingency,  shall  be  entitled,  where  the 
contingency  does  not  happen  before  the  pietition,  to 
apply  to  the  court  to  set  a  value  upon  the  debt,  and 
may  prove  for  the  amount  so  ascertained ;  or,  if  the  con- 
tingency should  happen  before  the  value  is  ascertained, 
"may  (without  disturbance  to  any  former  dividends)  be 
admitted  to  prove  the  debt: — subject  only  to  the  proviso* 
that  the  claimant  had  not,  when  the  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  (e) ;  and  proof  may  also 

(«)  12  &  13  Vict.  c.  106,  s.  165.  (i)  12  &  13  Vict.  c.  106,  s.  174: 

(a)  12  &  13  Vict.  c.  106,  s.  172.  (c)  Ibid.  ri.  175. 

See  Lane  v.  Bnrghart,  1  Gale  &  Dav.  {(I)  Ibid.  s.  178. 

Jill.  Ic)  12  &  13  Vicl.  c.  lOG,  s.  177. 
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be  made  for  a  proportionate  part,  up  to  the  day  of  adju- 
dication,  of  any  rent  or  other  payment  falling  due  at 
fixed  periods  (/).  Moreover,  if  a  bankrupt  shall,  at 
the  time  of  adjudication,  be  liable  by  reason  of  any  con- 
tract or  promise  to  a  demand  in  the  nature  of  damages 
which  have  not  been  and  cannot  be  otherwise  ascertained, 
it  is  competent  to  the  court  to  direct  such  damages  to  be 
ascertaiaed  by  a  jury  either  before  itself  or  a  court  of 
law,  or,  if  all  necessary  parties  shall  agree,  to  assess  them 
itself  without  such  aid ;  and,  after  the  amount  has  been 
ascertained,  it  may  be  proved  {g). 

On  the  other  hand,  however,  the  principle  of  equality 
is  in  some  particular  cases  either  wholly  or  partially  de- 
parted from.  Thus,  a  creditor,  having  a  mortgage  on 
property  of  the  bankrupt,  is  entitled,  notwithstandiag  the 
bankruptcy,  to  avail  himself  of  the  mortgage  for  pay- 
ment of  his  debt,  and,  in  case  of  its  insufficiency,  to 
prove  and  receive  a  dividend  pari  passu  with  the  other 
creditors  in  respect  of  the  surplus  remaining  unpaid : 
and  the  case  is  the  same  as  to  a  creditor  having  a  chattel 
'of  the  bankrupt  in  his  hands,  as  a  pledge  or  lien  to  secure 
payment  of  the  debt  (A).  So  a  landlord,  who,  either 
before  or  after  petition  filed,  distrains  for  rent  on  the 
bankrupt's  goods,  is  entitled  to  make  such  distress  avail- 
able for  his  separate  payment  to  the  extent  of  one  year's 
rent  prior  to  the  petition  {i)  ;  though  for  the  remainder 
he  must  come  in  pari  passu  with  the  rest  of  the  cre- 
ditors (_/).     To  which  we  may  add,  that  a  preference  is 

(/)  24  &  25  Vict.  c.  134,  s.  150.  both  realize  the  security  and  prove 

{g)  Sect.  153.  against  the  bankrupt's  estate   for 

(/i)  12  &  13  Vict.  c.  106,  s.  184.  the  nhole  debt,  proyided  he  does 

No  lien,  however,  can  be  set  up,  as  not  receive,  on  the  whole,  more  than 

against  the  assignees,  on  the  bank-  twenty  shillings  in  the  pound.  (See 

rupt's  books  of  account,  24  &  25  Ex  parte  Bennett,  2  Atk.  527.) 

Vict.  c.  134,  s.  121.    If  the  estate  (i)  See  Brockelhurst  v.  Lawe,  7 

mortgaged  or  thing  pledged  be  the  E.  &  Bl.  176. 

property  not  of  the  bankrupt,  but  (j)  12  &  13  Vict.  c.  106,  s.  129. 

of  a  third  person,  the  creditor  may  See  Briggs  v.  Lawry,  8  Mce.  &  W. 
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conceded,  by  the  humanity  of  our  laws,  to  the  clerks, 
servants,  labourers  and  workmen  of  the  bankrupt,  in 
respect  of  their  wages ;  a  clerk  or  servant  being  allowed 
wages  in  full  for  three  months  to  an  amount  not  exceed- 
ing 30Z.,  and  a  labourer  or  workman  wages  in  full  to  an 
amount  not  exceeding  40s. — with  liberty  in  both  cases  to 
prove  pari  passu  with  other  creditors  for  any  further 
sum  that  may  be  due  (A). 

Where  all  the  bankrupt's  estate  is  not  exhausted  by 
the  first  dividend  (as  where  some  of  the  property  has  not 
been  got  in  or  remains  unsold,  no  purchaser  having  yet 
been  found),  the  like  proceedings  for  the  declaration  and 
payment  of  a  dividend,  as  have  been  already  mentioned, 
are  to  be  had  every  four  months  or  earlier,  until  the 
whole  are  divided  among  the  creditors,  and  a  final  divi- 
dend declared  (J) ;  and  if  any  surplus  remains  after  pay- 
ing every  creditor  his  full  debt  with  interest,  it  shall  be 
restored  to  the  bankrupt  (m). 

To  the  account  above  given  of  the  law  of  bankruptcy, 
we  must  here  subjoin  a  notice  of  some  provisions,  the 
object  of  which  is  to  give  effect  in  certain  cases  to  ar- 
rangements made  between  a  bankrupt  and  his  creditors 
so  as  to  supersede  the  bankruptcy  proceedings  which 
have  been  commenced.  These  are  the  provisions  of 
24  &  25  Vict.  c.  134,  by  which  it  is  enacted,  that  at  the 
first  meeting  of  creditors  held  after  adjudication,  or  at 
any  meeting  to  be  called  for  the  purpose,  and  of  which 
ten  days'  notice  shall  have  been  given  in  the  London 
Gazette,  three-fourths  in  number  and  value  of  the  credi- 

729  J  Newton  v.  Scott,  10  Mee.  &  W.  spect  of  an  apprentice  fee  received 

471;  Paull«.BeBt,3B.&Smith,537.  by  the  bankrupt  with  his  apprentice, 

(k)  12  &  13  Vict.  u.  106,  S3.  168,  s.  170 ;  of  parochial  rates  due  from 

169.     See  also  as  to  the  power  of  the  the  bankrupt,  24  &  26  Vict.  c.  134, 

court  to  order  payment  of  assessed  s.  156. 

taxes  due  from  the  bankrupt,  12  &  (0  24  &  25  Vict.  c.  134,  s.  179. 

13  Vict.  c.  106,  8.  166 ;  of  money  (to)  12  &  13  Vict.  u.  106,  s.  197. 

due  from  him  as  ofBcer  of  a  friendly  As  to  imelaimed  dividends,  see  12 

society,  s.  167;  of  money  which  the  &  13  Vict.  c.  106,  3.  192  ;  24  &  25 

court  thinks  reasonably  due  in  re-  Vict.  c.  134,  s.  184. 

N  8 
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tors  present  or  represented  thereat  may  resolve,  that  the 
estate  ought  to  be  wound  up  under  a  deed  of  arrange- 
ment, composition  or  otherwise  (w);  and  that  an  applica- 
tion shall  be  made  to  the  court  to  stay  proceedings  in 
the  bankruptcy  for  such  period  as  it  shall  think  fit ;  and 
such  application  having  been  made,  the  court  may  confirm 
the  resolution  and  make  order  accordingly,  and  give 
directions  as  to  the  interim  management  of  the  estate  (o), 
and,  at  any  time  within  the  period  during  which  pro- 
ceedings are  so  stayed,  a  deed  of  arrangement,  signed  by 
or  on  behalf  of  three-fourths  in  number  and  value  of  all 
the  creditors,  may  be  produced  to  the  court,  which,  after 
considering  the  same  and  making  due  inquiry,  may,  if 
satisfied  therewith,  make  a  declaration  of  the  complete 
execution  of  the  deed,  and  shall  direct  the  same  to  be 
registered  with  the  Chief  registrar  (jo),  and,  if  it  thinks 
fit,  annul  the  bankruptcy  {q) ;  and  such  deed  shall  there- 
after be  binding  on  all  the  creditors,  whether  parties  to 
it  or  not  (r).  In  reference  to  such  a  deed,  it  is  further 
provided,  that  questions  arising  under  it  shall  be  de- 
termined by  the  court  according  to  the  law  and  practice 
in  bankruptcy,  so  far  as  they  may  be  applicable  (s). 

But  it  is  not  only  after  an  adjudication  of  bankruptcy 
has  been  made,  that  arrangements  with  creditors  are 
encouraged  by  the  legislature, — for  with  the  view  of  ob- 
viating, where  it  is  thought  desirable,  the  necessity  for 
any  proceedings  in  bankruptcy  at  all,  the  same  Act  of 
24  &  25  Vict.  c.  134,  also  contains  a  variety  of  provisions 
for  the  more  efiectual  regulation  of  trust  deeds  or  instru- 
ments for  the  benefit  of  creditors,  composition  and  inspec- 
torship deeds  executed  by  a  debtor  (j), — with  regard  to 

(«.)  24  &  25  Vict.  e.  134,  s.  185.  declaration,  and  if  his  debt  be  secured 

(o)  Sect.  186.  can  only  prove  for  tbe  amount  after 

(y)  See  G.  0.  Oct.  12,  1861,  No.  deducting  the  value  of  such  security. 

20.  (s)  Sect.  188, 

((?)  24  &  25  Vict.  c.  134,  s.  187.  (i)  See  as  to  such  instruments 

(r)  Ibid.    By  31  &  32  Vict.  u.  Walter  v.  Adcock,  7  H.  &  N.  641 ; 

104,  s.  7,  every  creditor  assenting  Clapham  v.  Atkinson,  4  B.  &  S. 

must  prove  his  debt  by  affidavit  or  730;    Whittaker    v.   Lowe,    Law 


CHAP.  VI.  — OF  TITLE  BY  BANKRUPTCY.  193 

which  the  Act  enacts,  generally,  that  every  deed  or  in- 
strument between  a  debtor  and  his  creditors,  or  a  trustee 
on  their  behalf,  relating  to  his  debts  and  his  release 
therefrom,  or  the  distribution  of  his  estate,  or  any  such 
matters,  shall  be  binding  on  all  the  creditors;  provided — 
1.  That  a  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  whose  debts  shall  amount  to  lOZ. 
shall  in  writing,  before  or  after  the  execution  of  such 
deed  by  the  debtor,  assent  to  the  same;  2.  That  if  a 
trustee  or  trustees  be  thereby  appointed,  such  trustee  or 
trustees  shall  execute  the  deed;  3.  That  the  debtor's 
execution  of  the  deed  be  attested  by  an  attorney  or 
solicitor ;  4.  That,  within  twenty-eight  days  after  exe- 
cution by  the  debtor  (m),  the  deed,  being  first  duly 
stamped,  shall  be  left  with  the  chief  registrar,  for  regis- 
tration, together  with  an  affidavit  by  the  debtor,  or  some 
person  able  to  depose  thereto,  or  a  certificate  by  the 
trustee  or  trustees,  that  the  proportion  of  creditors  re- 
quired have  in  writing  assented  to  or  approved  the  same, 
and  also  stating  the  amount  in  value  of  the  property  and 
credits  comprised  therein ;  and  5.  That,  immediately  on 
execution,  possession  of  all  the  property  of  the  debtor 
comprised  in  the  deed,  of  which  he  can  give  or  order 
possession,  shall  be  given  to  the  trustees  («).  And  to 
the  above  conditions  it  has  been  added  by  the  Bank- 
Rep.,  1  Ex.  74  ;  Woods  V.  Foote,      24  &  25  Vict.  c.  134,  s.  194;  G.  O. 

1  Hurl.  &  Colt.  841  ;  Berridge  v.  Oct.  12,  1861,  No.  20 ;  Pearson  v. 
Abbott,  13  C.  B.  (N.  S.)  507  ;  II-  Pearson,  Law  Eep.,  1  Ex.  311. 
derton  v.  Castrique,  14  C.  B.  (N.  S.)  The  requirement  of  registration 
99  !  Spitzer  v.  Chaffers,  ib.  686.  within  twenty-eight  days  after  exe- 
Wood  V.  De  Mattos,  Law  Eep.,  1  cution,  or  such  further  time  as  shall 
Ex.  91  ;  Ex  parte  Glen,  Law  Rep.,      be  allowed  by  the  Bankruptcy  Court 

2  Ch.  App.  670.  There  are  many  in  London,  extends  to  every  deed, 
other  cases  on  this  subject,  Ijut  the  instrument  or  agreement,  by  which 
above  are  recommended  to  the  stu-  a  debtor,  not  being  a  bankrupt,  con- 
dent.  Teys  or  covenants  or  agrees  to  con- 

(m)  This  time  may  be  extended  vey  his  estate  or  the  principal  part 

by  the  court  (31  &  82  Vict.  c.  104,  thereof  for  the  benefit  of  his  cre- 

s.  3).  ditors,  or  makes  any  arrangement 

(«)  24  &  25  Vict.  c.  184,  s.  192.  with  them,  or  any  person  on  their 

And  see  G.  O.  Oct.  12, 1861,  No.  19;  behalf,  for  the  distribution,  inspec— 
VOL,  II.           . .  O 
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ruptcy  Amendment  Act,  1868,  that  a  list  must  be  de- 
livered with  the  deed  of  the  debtor's  debts  and  liabilities 
and  a  statement  of  his  assets :  such  list  and  statement  to 
be  verified  by  affidavit  (x). 

Within  forty-eight  hours  after  such  a  deed  shall  have 
been  left  with  the  Chief  registrar,  an  entry  thereof  shall 
be  made  by  him,— and  a  copy  of  such  entry  published, 
within  four  days,  in  the  London  Gazette  iy) ;  and,  with 
regard  to  a  deed  thus  registered,  it  is  to  be  observed  that 
while  neither  it,  nor  any  act  prior  thereto,  can  be  the 
foundation  of  a  petition  for  adjudication  of  bankruptcy, 
so,  on  the  other  hand,  the  debtor,  creditors,  and  trustees, 
who  are  bound  thereby,  shall,  in  all  matters  relating  to 
the  debtor's  estate  and  effects,  be  subject  to  the  jurisdic- 
tion of  the  court  and  the  provisions  of  the  Bankruptcy 
Acts,  in  the  same  or  the  like  manner  as  if  the  debtor  had 
been  adjudged  bankrupt,  and  the  creditors  had  proved, 
and  the  trustees  of  such  instrument  had  been  appointed 
creditors'  assignees;  and  that,  except  where  the  deed 
expressly  provides  otherwise,  all  questions  arising  there- 
under ^hall  be  determined  by  the  court,  according  to  the 
law  and  practice  in  bankruptcy,  so  far  as  applicable  (2). 
Moreover,  after  notice  of  the  filing  and  registration  of 
the  deed  has  been  given,  no  execution,  sequestration,  or 
other  process,  shall  be  available  against  the  debtor's  pro- 
perty or  person  (except  process  as  against  an  absconding 
debtor)  without  leave  of  the  Court  of  Bankruptcy  (a). 

tion,  conduct,  management  or  wind-  obseryed  that  by  31  &  32  Vict.  c.  104, 

ing-np  of  his  affairs  or  estate,  or  s.  3,  no  creditor  shall  be  reckoned  in 

for  his  release  or  discharge  from  his  the  computation  of   the    requisite 

debts  or  liabilities ;   and  unless  so  majority  unless  he  shall  prove  his 

registered,  the  instrument  shall  not  debt  by  affidavit  or  declaration;  and 

be  received  in  evidence.    (24  &  25  if  his  debt  be  secured,  he  may  prove 

Vict.  c.  134,  s.  194;  G.  0.  Oct.  12,  only  for  the  amount  after  deducting 

1861,  No.  20;  see  Pearson  v.  Pear-  the  value  of  the  security, 

son.  Law  Eep.,  1  Ex.  311.)  (y)  24  &  25  Vict.  c.  134,  s.  193. 

(as)  31  &  32  Vict.  c.  104,  s.  1.  {x)  Sect.  197. 

See  also    G.   O.   22   May,    1862 ;  (a)  Ibid.  s.  198.     See  Ex  parte 

Eichmond  Hotel .  Company,  Law  Thatcher,  Law  Eep.,  2  Ch.  Ap.  93. 
Eep.,  4  Eq.  Ca.  566.    It  may  be 
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And  if  a  petition  for  adjudication  be  presented  against 
him  after  his  execution  of  such  an  instrument,  and  pend- 
ing the  time  allowed  for  its  registration,  the  proceedings 
thereon  may  be  stayed,  if  the  court  thinks  fit,  and  if 
the  deed  be  afterwards  duly  registered,  the  petition 
shall  be  dismissed  (6).  And  it  may  be  further  re- 
marked, that  if  a  debtor  cannot  obtain  the  assent  of  a 
majority  in  number  representing  three-fourths  in  value 
of  his  creditors  by  reason  of  his  being  unable  to  ascer- 
tain by  whom  negotiable  securities  are  holden,  or  the 
absence  of  creditors  abroad,  or  other  similar  circum- 
stances, it  shall  be  sufficient  for  him  to  obtain  the  assent 
of  a  majority  in  number  representing  three-fourths  in 
value  of  all  his  other  creditors, — provided  he  complies 
with  all  such  formalities  and  conditions  as  the  Act 
specifies  in  regard  to  such  an  instrument  (c). 


A  certificate  of  the  filing  and  regis- 
tration of  such  deed,  being  regular 
in  form,  will  justify  the  sherifE  in 
releasing  the  debtor,  i£  in  his  cus- 
tody under  a  ca.  sa.,  though  the 
deed  itself  be  invalid  as  between 
the  debtor  and  his  creditors.  (Lloyd 
v.  Harrison,  Law  Eep.,  1  Q.  B. 
602.) 

(i)  2i  &  25  Vict.  c.  134,  s.  199. 

(c)  Ibid.  s.  200.  As  to  such  deed 
see  Eyre  v.  Archer,  16  C.  B.  (JS.  S.) 
638.  It  may  be  observed  here 
that  a  company  registered  under 
the  23  &  26  Vict.  c.  89  (The  Com- 
panies Act,  1867),  and  decreed  to 
be  wound  up  by  order  of  the  Court 


of  Chancery,*  may  (if  that  court 
shall  think  fit)  be  directed  to  be 
wound  up  by  the  Court  of  Bank- 
ruptcy for  the  district  in  which  the 
registered  office  of  that  Qompauy  is 
situate.  Moreover,  by  30  &  31 
Vict.  t.  127,  provisions  are  made 
intended  to  facilitate  arrangeUients 
between  railmay  companies  unable 
to  meet  their  engagements  and  their 
creditors.  Such  schemes  of  arrange- 
ment, however,  are  to  be  under  the 
superintendence  and  require  the  con- 
firmation of  the  Coiirt  of  Chancery. 
(See  as  to  this  Act,  Gen.  Ord.  24th 
January,  1868.) 


o2 
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CHAPTER  VII. 

OF  TITLE  BY  WILL  AND  BY  ADMINISTRATION, 


[Theee  yet  remain  to  be  examined  two  other  methods  of 
acquiring  personal  estates,  viz.  by  will  and  by  adminis- 
tration. And  these  we  shall  consider  in  one  and  the 
same  view;-  they  being  in  their  nature  so  connected  and 
blended  together,  as  makes  it  impossible  to  treat  of  them 
distinctly,  without  manifest  tautology  and  repetition.] 

Under  the  law  of  devises  our  attention  has  already 
been  turned  to  the  subject  of  wills  or  testaments,  in 
reference  to  land:  and  we  were  led  on  that  occasion 
to  explore  the  nature  and  origin  of  testamentary  dispo- 
sition in  general;  and  to  notice  a  variety  of  matters 
respecting  wills  which  it  may  be  material  to  recall 
thus  generally  to  the  reader's  recollection,  but  which 
it  would  be  improper  to  reiterate  (a).  Our  present 
object  is  to  treat  exclusively  of  a  will  considered  as 
an  instrument  conferring  a  title  to  personal  estate — 
inclusive  of  chattels  real  (6) — and  to  the  analogous 
subject  of  the  title  by  administration,  to  the  personalty 
of  such  as  die  intestate.  Both  of  which  subjects  until 
recently  belonged  (by  an  anomaly  that  was  peculiar  to 
our  law)  to  the  jurisdiction  of  the  Ecclesiastical  Courts, 
but  have  been  now  transferred,  (as  we  shall  presently 
find,)  to  a  new  secular  court  established  by  Act  of  par- 
liament (c), 

(a)  Vide  sup.  vol.  I,  pp.  606—  (c)  The  Ecclesiaatieal  Courts  had 

633.  no  jurisdiction  at  any  time,  in  respect 

(I)  As  to  chattels  real,  ride  sup.  of  wills  so  far  as  they  operate  as  a 

rol.  I.  p.  289.  conveyance  of  land,  but  only  in  re- 
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In  the  pursuit  then  of  these  topics,  it  is  proposed. 
First,  To  trace  the  progress  or  history  of.  the  title  to 
personal  estate,  by  will  and  by  administration.  Secondly, 
To  show  the  manner  of  making  a  will  and  its  requisites, 
when  considered  as  a  disposition  of  personal  estate. 
Thirdly,  To  show  the  manner  of  granting  administration. 
And,  lastly,  to  select  some  few  of  the  general  heads,  of 
the  office  and  duty  of  executors  and  administrators. 

I.  Though  wills,  operating  on  personalty,  have  been, 
as  formerly  remarked,  of  immemorial  use  in  England  (d), 
[we  are  not  to  imagine,  that  this  power  of  bequeathing 
extended  originally  to  all  a  man's  personal  estate.  On 
the  contrary,  Glanvil  wiU  inform  us  (e),  that  by  the  com- 
mon law  as  it  stood  in  the  reign  of  Henry  the  second,  a 
man's  goods  were  to  be  divided  into  three  equal  parts ; 
of  which  one  went  to  his  heirs  or  lineal  descendants, 
another  to  his  wife,  and  the  third  was  at  his  own  disposal : 
or  if  he  died  without  a  wife,  he  might  then  dispose  of  one 
moiety,  and  the  other  went  to  his  children ;  and  so  e  con- 
verso,  if  he  had  no  children,  the  wife  was  entitled  to  one 
moiety,  and  he  might  bequeath  the  other :  but  if  he  died 
without  either  wife  or  issue,  the  whole  was- at  his  own  dis- 
posal (/).  The  shares  of  the  wife  and  children  were 
called  their  reasonable  parts;  and  the. writ  de  rationabili 
parte  bonfirum  was  given  to  recover  them(^). 

This  continued  to  be  the  law  of  the  land  at  the  time 
of  Magna  Charta(/i);  which  provides,  that  the  king's 
debts  shall  first  of  all  be  levied,  and  then  the  residue  of 
the  goods  shall  go  to  the  executor  to  perform  the  will  of 
the  deceased :  and  if  nothing  be  owing  to  the  Crown, 
"  omnia  catalla  cedant  defuncto ;  salvis  uxori  ipsius  et 


gard  to  their  operation  upon  per-  (e)  L.  7,  c.  5. 

sonal  estate.    It  is  otherwise  with  (/)  And  see  Bracton,  1.  ii.  c.  26; 

the  new  Probate  Court.    Vide  post,  Flet.  1.  ii.  c.  57. 
p.  209,  n.  (a;).  (^)  J.  N.  B.  122. 

((?)  Vide  sup.  vol.  I.  p.  609.  (Ji)  See  9  Hen.  3,  u.  18. 
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[pueris  suis  rdtionabilibus  partibus  suis  {i).  In  the  reign 
of  King  Edward  the  third,  this  right  of  the  wife  and 
children  was  still  held  to  be  the  universal  or  common 
law  {j) ;  though  frequently  pleaded  as  the  local  custom 
of  Berks,  Devon  and  other  counties  (A) ;  and  Sir  Henry 
Finch  lays  it  down,  expressly,  in  the  reign  of  Charles 
the  First,  to  be  the  general  law  of  the  land  {I).  But  this 
law  is  at  present  altered  by  imperceptible  degrees ;  and 
the  deceased  may  now,  by  will,  bequeath  the  whole  of 
his  goods  and  chattels,  though  we  cannot  trace  out  when 
first  this  alteration  began.  Indeed  Sir  Edward  Coke  is 
of  opiaion,  that  the  right  of  the  wife  and  children  never 
was  the  general  law,  but  only  obtained  in  particular 
places  by  special  custom  {m) ;  and  to  establish  that 
doctrine,  he  relies  on  a  passage  in  Bracton,  which,  in 
truth,  when  compared  with  the  context,  makes  directly 
against  his  opinion.  For  Bracton  lays  down  the  doc- 
triae  of  the  "reasonable  part"  to  be  the  common  law; 
but  mentions  that  as  a  particular  exception,  which  Sir 
Edward  Coke  has  hastily  cited  for  the  general  rule  (w). 
And  Glanvil,  Magna  Charta,  Fleta,  the  Year  Books, 
Fitzherbert,  and  Finch,  do  all  agree  with  Bracton  that 
this  right  to  the  pars  rationabilis  was  by  the  common  law: 
as  it  also  continues  to  this  day  to  be  the  general  law  of 
our  sister  kingdom  of  Scotland  (o).  To  which  we  may 
add,  that,  whatever  may  have  been  the  custom  of  later 
years  in  many  parts  of  the  kingdom,  or  however  it  was 
introduced  in  derogation  of  the  old  common  law,  the 
antient  method  continued  in  use  in  the  province  of  York, 
the  principality  of  Wales,  and  in  the  city  of  London, 
imtil  modern  times :  when,  in  order  to  favour  the  power 

(i)  9  Hen.  3,  c.  18.  {n)  L.  2,  c.  26,  s.  2. 

O)  M.  30  Edw.  3,  25  ;  H.  17  (fl)  DaJrymple   on  Feudal  Pro- 

Edw.  3,  9.  perty,  146.  In  Scotland  the  widow's 

(Ji)  Reg.  Brev.   142  ;  Co.   Litt.      share  is  called  ju»  relietce,  and  that 

176.  which  falls  to  the  children  the  legi- 

Q)  Einch,  Law,  175.  tim.    Ersk.  Instit.  b.  iii.  tr.  9,  s.  15. 

(m)  2  Jnst.  33. 
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[of  bequeathing,  and  to  reduce  the  whole  kingdom  to  the 
same  standard,  three  statutes  were  provided :  the  one 
4  &  5  W.  &  M.  c.  2,  (explained  by  2  &  3  Ann.  c.  5,)  for 
the  province  of  York ;  another,  7  &  8  Will.  III.  c.  38, 
for  Wales:  and  a  third,  11  Geo.  I.  c.  18,  for  London; 
whereby  it  is  enacted,  that  persons  within  those  districts, 
and  liable  to  those  customs,  may  (if  they  think  proper) 
dispose  of  all  their  personal  estates  by  will;  and  the  claims 
of  the  widow,  children  and  other  relations  to  the  con- 
trary are  totally  barred.  Thus  is  the  old  common  law 
now  utterly  abolished  throughout  all  the  kingdom  of 
England ;  and  a  man  may  devise  the  whole  of  his 
chattels,  as  freely  as  he  formerly  could  his  third  part  or 
moiety.  In  disposing  of  which,  he  was  bound  by  the 
custom  of  many  places  to  remember  his  lord  and  the 
Church,  by  leaving  them  his  two  best  chattels;  which 
was  the  original  of  heriots,J  of  which  we  have  already 
treated  ( jo),  and  of  mortuaries,  to  which  we  shall  advert 
hereafter  (§■) ;  and  afterwards  he  was  left  at  his  own 
liberty  to  bequeath  the  remainder  as  he  pleased. 

[In  case  a  person  made  no  disposition  of  such  of  his 
goods  as  were  testable,  whether  that  were  only  part  or 
the  whole  of  them,  he  was,  and  is,  said  to  die  intestate  ; 
and  in  such  cases,  it  is  said,  that  by  the  old  law  the  king 
was  entitled  to  seize  upon  his  goods  as- the  parens  patrice, 
and  general  trustee  of  the  kingdom  (r).  This  prero- 
gative the  king  continued  to  exercise  for  some  time  by 
his  own  ministers  of  justice,  and  probably  in  the  county 
court,  where  matters  of  all  kinds  were  determined.  And 
it  was  granted  as  a  franchise  to  many  lords  of  manors 
and  others,  who]  long  enjoyed  [a  prescriptive  right  to 
grant  administration  to  their  intestate  tenants  and  suitors, 
in  their  own  courts  baron  and  other  courts ;  or  to  have 
their  wills  there  proved,  in  case  they  made  any  disposi- 

(j>)  Vide  sup.  vol.  i.  p.  647.  (r)  9  Eep.  38. 

($')  Vide  post,  bk.  IV.  pt.  II.  c.  n. 
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[tion  {t).  Afterwards  the  Crown,  in  favour  of  the  Church, 
invested  the  prelates  with  this  branch  of  the  prerogative  ; 
which  was  done,  saith  Perkins  (m),  because  it  was  intended 
by  the  law,  that  spiritual  men  are  of  better  conscience 
than  lay  men,  and  that  they  had  more  knowledge  what 
things  would  conduce  to  the  benefit  of  the  soul  of  the 
deceased.  The  goods,  therefore  of  intestates  were  given 
by  the  Crown  to  the  ordinary  {x) :]  that  is,  to  the  ordinary 
ecclesiastical  judge  of  the  place ;  who  was  (generally 
speaking)  the  bishop  of  the  diocese.  [And  he  might 
seize  them,  and  keep  them  without  wasting,  and  also 
might  give,  alien,  or  sell  them  at  his  will,  and  dispose  of 
the  money  in  pias  usus  ;  and,  if  he  did  otherwise,  he 
broke  the  confidence  which  the  law  reposed  in  him  (y). 
So  that,  properly,  the  whole  interest  and  power  which 
were  granted  to  the  ordinary,  were  only  those  of  being 
the  king's  almoner  within  his  diocese, — in  trust  to  dis- 
tribute the  intestate's  goods  in  charity  to  the  poor,  or  in 
such  superstitious  uses  as  the  mistaken  zeal  of  the  times 
had  denominated  pious  («).]  And,  as  he  had  thus  the 
administration  of  the  eflfects  of  intestates,  a  jurisdiction 
in  the  matter  of  wills,  also,  of  course  followed ;  [for  it 
was  thought  just  and  natural,  that  the  wiU  of  the  de- 
ceased should  be  proved  to  the  satisfaction  of  the  prelate 
whose  right  of  distributing  his  chattels  for  the  good  of 
his  soul  was  effectually  superseded  thereby  (a),  j 

(f)  Hensloe's  case,  9  Rep.  37  b.  administratiou  upon  intestacy  and 
(m)  S.  486.  the  probate  of  wills  belonged, — yet 
(»)  The  ordinary  (ordinarius)  is  the  ecclesiastical  court  in  such  mat- 
a  name  taken  from  the  Canonists,  ters   was  in  fact  held  before  the 
and  applied  to  a  bishop  or  other  chancellor  of  the  diocese  (or  corn- 
person  with  "ordinary"  jurisdiction  missary)  sitting  for  the  bishop  in  his 
in  matters  ecclesiastical.    He  is  so  consistory  court, 
called  "quia  Imbet  orcLvna/riwm,  ju-  Q/)  Much,  Law,  173,  174. 
risdictianem,  in  jure  propria,  et  (z)  Plowd.  277. 
non  per  deputationem."    (Co.  Litt.  (a)  Blackstoue  (toI.  iii.  p.  96)  ob- 
96  a.)    It  is  to  be  observed,  that  serves,  that  the  precise  period  when 
though  the  ordinary  was  properly  the  church  acquii-ed  jurisdiction  over 
the  judge  to  whose  jurisdiction  the  intestacies  and  testameuts,ls  not  as- 
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To  revert,  however,  to  administrations ;  [the  goods  of 
the  intestate  being  thus  vested  in  the  ordinary,  upon  the 
most  solemn  and  conscientious  trust,  the  reverend  prelates 
were,  therefore,  not  accountable  to  any,  but  to  God  and 
themselves,  for  their  conduct  (b).  But  even  in  Fleta's 
time  it  was  complained,  "  quod  ordinarii,  hujusmodi  bona 
nomine  ecclesicB  occupantes,  nullum  vel  saltern  indebitam 
faciunt  distributionem"  (c).  And  to  what  a  length  of 
iniquity  this  abuse  was  carried,  most  evidently  appears 
from  a  gloss  of  Pope  Innocent  the  fourth,  written  about 
the  year  1250 :  wherein  he  lays  it  down  for  established 
canon  law,  that  "  in  Britannia,  tertia  pars  bonorum  de~ 
scendentium  ab  intestato  in  opus  ecclesicB  et  pauper um  dis- 
pensanda  est"{d).  Thus,  the  popish  clergy  took  to  them- 
selves (under  the  name  of  the  Church  and  poor)  the 
whole  residue  of  the  deceased's  estate  after  the  partes 
rationabiles,  or  two-thirds,  of  the  wife  and  children  were 
deducted,  without  paying  even  his  lawful  debts,  or  other 
charges  thereon  (e).  For  which  reason,  it  was  enacted 
by  the  statute  of  Westminster  the  second  (_/),  that  the 
ordinary  should  be  bound  to  pay  the  debts  of  the  intestate, 
so  far  as  his  goods  will  extend,  in  the  same  manner  that 
executors  were  bound,  in  case  the  deceased  had  left  a 
will :  a  use  more  truly  pious  than  any  requiem,  or  mass 


certained;  and  that  Lindewode  (fol.  (J)  Plowd.  277. 
263)  confesses  "  cujus  regis  tempo-  (c)  L.  ii.  c.  57,  s.  10. 
ribus  7wo  ordmatwm  sit,  non  re-  (d)  In  Decretal.  I.  t.  t.  3,  c.  42. 
perio."    The  commentator  proceeds  (e)  The  proportion  given  to  the 
to  add,  that  the  jurisdiction  was,  priest  and  to  other  pious  uses,  was 
however,  of  undoubted  antiquity  ;  different  in  different  places.    In  the 
Stratford,  temp.  Edw.  3,  mentioning  archdeaconry  of  Eichmond  in  York- 
it  as  "  ab  olim  ordvnatwn,"  and  shire,  this  proportion  was  settled  by 
Cardinal  Othobon,    (52    Hen.    3,)  a  papal  buU,   A.D.   1254  (Eegist. 
speaking  of  it  as  an  antient  tradi-  Honoris  de  Richm.  101),  and  was 
tion.     (And  see  Braeton,  Lib.  5,  c.  observed  till  abolished  by  the  statute 
10.)    Moreover,  we  find  that  the  26  Hen.  8,  c.  15. 
disposition  of  intestates' goods,  "per  (/)  13  Edw.  1,  c.  19;  see  Snel- 
visum  eccleslae,"  was  one  of  the  ar-  ling's  case,  5  Eep.  83  a. 
tides  confirmed  by  Magna  Charta. 
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[for  his  soul.  This  was  the  first  check  given  to  that  ex- 
orbitant power  which  the  law  had  intrusted  to  ordinaries. 
But  though  they  were  now  made  liable  to  the  creditors 
of  the  intestate  for  their  just  and  lawful  demands,  yet 
the  residuum,  after  payment  of  debts,  remained  still  in 
their  hands,  to  be  applied  to  whatever  purposes  the 
conscience  of  the  ordinary  should  approve.  The  flagrant 
abuses  of  which  power  occasioned  the  legislature  again 
to  interpose,  in  order  to  prevent  the  ordinaries  from 
keeping  any  longer  the  admiaistration  in  their  own 
hands,  or  those  of  their  own  immediate  dependents :  and 
therefore  the  statute  of  31  Edw.  III.  c.  11,  provided, 
that,  ia  case  of  intestacy,  the  ordinary  should  depute  the 
nearest  and  most  lawful  friends  of  the  deceased  to  admi- 
nister his  goods ;  which  administrators  were  put  upon  the 
same  footing,  with  regard  to  suits  and  to  accounting,  as 
executors  appointed  by  wiU.  This  was  the  original  of 
administrators,  as  they  were  afterwards  called,  who  were 
only  the  officers  of  the  ordinary,  appointed  by  him  in 
pursuance  of  this  statute,  which  singled  out  the  next  and 
most  lawful  friend  of  the  intestate ;  who  was  interpreted 
to  be  the  next  of  blood  that  was  under  no  legal  disabiK- 
ties  {g).  The  statute  21  Henry  VIII.  c.  5,  however, 
enlarged  a  little  more  the  power  of  the  ecclesiastical 
judge  ;  and  permitted  him  to  grant  administration  either 
to  the  widow,  or  the  next  of  kia,  or  to  both  of  them,  at 
his  own  discretion  ;  and,  where  two  or  more  persons  are 
in  the  same  degree  of  kindred,  gave  the  ordinary  his 
election  to  accept  whichever  he  pleased.] 

Upon  this  footing  stood  the  law  of  wills  and  adminis- 
trations, from  at  least  as  early  as  the  commencement  of 
the  twelfth  century,  up  to  the  year  1857 ;  the  ecclesias- 
tical jurisdiction  with  respect  to  them  having  been  noticed 
by  Blackstone  as  [a  peculiar  constitution  of  this  island ; 
as  in  almost  all  others,  even  popish,  countries,  they 
were  under  the  jurisdiction  of  the  civil  magistrates  (A).] 

{g)  9  Eep.  39.  (A)  See  3  Bl.  Com.  95,  97. 


CH.  VII. — OF  TITLE  BY  WILL  AND  BY  ADMINISTRATION.   203 

But  in  our  own  times,  this  constitution  came  to  be 
viewed  with  great  disfavour;  the  opinion  having  gra- 
dually obtained  that  the  subjects  in  question  were  not 
handled  by  the  ecclesiastical  courts  as  effectively,  expe- 
ditiously, and  cheaply  as  the  interests  of  justice  required ; 
and  this  opinion  at  length  led  to  the  introduction,  by 
act  of  parliament,  of  a  new  system,  whereby  the  juris- 
diction which  these  courts  during  eight  centuries  enjoyed 
over  wills  and  intestacies,  has  been  now  transferred  to 
a  court  of  an  entirely  new  construction.  For  by  20 
&  21  Vict.  c.  77— amended  by  21  &  22  Vict.  c.  95  (z) 
— this  jurisdiction  was  directed  to  be  thenceforth  exer- 
cised in  the  "  Court  of  Probate"  {k) — to  be  held  at 
such  place  in  London  or  Middlesex  as  her  Majesty 
in  council  might  appoint  (I) ;  with  an  appeal  from  the 
judge  thereof  (who  must  be  an  advocate  or  barrister 
appointed  by  patent  under  the  great  seal)  to  the  House 
of  Lords  (m).  But  in  general,  and  except  as  otherwise 
provided  by  these  Acts,  and  by  the  rules  and  orders 
issued  under  their  authority  (n),  it  is  to  be  understood 
that  the  same  powers  and  duties,  and  the  same  prac- 
tice, are  to  belong  to  the  new  court,  as  had  previously 
belonged  to  the  principal  court  for  wills  and  administra- 
tions ;  viz.,  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury  (o). 

(i)  See  also  21  &  22  Vict.  c.  56,  1862,  27th  January,  1863,  and  29th 

B.  12,  and  22  Vict.  c.  30,  as  to  the  December,  1865.    As  to  its  prac- 

case  of  persons  dying  domiciled  in  tice,  see  Coote's  Probate  Practice, 

Scotland,  but  having  personal  estate  which  is  recognized  as  "  the  text 

in  England.  book  of  the  court "  (see  per  Sir  J. 

(A)  Thiscourtwas  created  by  the  P.  Wilde,  Re  Newbold,  Law  Eep., 

Act  (20  &  21  Vict.  c.  77),  but  the  1  P.  &  D.  286.)       . 

term  "probate"  had  been  antece-  (o)  20  &  21  Vict.  c.  77,  ss.  23, 

dently  in  use.    As  to  its  meaning,  29.    It  may  be  here  remarked,  that 

vide  post,  p.  210.  in  the  Prerogative  Court   neither 

(Z)  20  &  21  Vict.  c.  77,  ss.  4,  5.  Serjeants  nor  barristers  were  allowed 

(to)  Sect.  39.  to  practise,  but  doctors  of  law  only. 

(m)  See  rules  and  orders  for  the  In  the  new  Probate  Court,  this  is 

Court  of  Probate,  dated  30th  July,  otherwise  (see  21  &  22  Vict.  c.  95, 
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II.  We  shall  now  address  ourselves  to  our  second 
head  of  inquiry,  namely,  the  manner  and  requisites  of 
wills,  considered  as  dispositions  of  personal  estate. 
Under  this  head  we  propose  to  consider, 

1.  The  capacity  of  persons  to  be  testators  :  as  to  which 
the  rule  is,  that  all  persons  are  capable,  unless  made 
otherwise  by  the  special  exception  of  the  law  (p) ;  and 
the  law  in  this  particular  being  the  same  as  before  laid 
down  in  regard  to  the  alienation  of  personalty  in  gene- 
ral, these  exceptions  apply  to  all  persons  who  labour 
under  any  unsoundness  of  mind,  or  are  restrained  of 
their  freedom  of  will  by  duress  (§').  Married  women 
are  also  incompetent  by  reason  of  their  coverture ;  in 
which  our  constitution  differs  materially  from  the  civil 
law(r).  [For,  among  the  Romans,  there  was  no  dis- 
tinction. A  married  woman  was  as  capable  of  bequeath- 
ing as  dk  feme  sole (^s).  While,  with  us,  a  married  woman 
is  not  only  utterly  incapable  of  devising  lands] — unless 
iu  execution  of  a  power  expressly  conferred  on  her  for 
the  purpose — [but  she  is  incapable  of  making  a  testa- 
ment even  of  chattels,  without  the  licence  of  her  husband; 
for  all  her  personal  chattels  are  absolutely  his,  and 
he  may  dispose  of  her  chattels  real,  or  shall  have  them 
to  himself  if  he  survives  her.  It  would  be,  therefore, 
extremely  inconsistent  to  give  her  a  power  of  defeating 
that  provision  of  the  law,  by  bequeathing  those  chattels 
to  another  (?).  J  And  accordingly,  if  a  feme  sole  makes 
her  will,  and  afterwards  marries,  such  marriage  is  a 

s.  2).     See  also  as  to  the  right  of  or  incapacity,  though  it  is  a  cause 

attornies  to  practise  in  the  Court  of  of  forfeiture  of  goods.    No  civil  in- 

Probate,  20  &  21  Vict.  c.  77,  3.  45.  capacity  arises  except  upon  attain- 

(^)  2  Bl.  Com.  496.  der;  that  is,  conviction  followed  by 

(j)  Vide  sup.  vol.  I.  pp.  489,  490.  judgment  of   death.     (Vide  post, 

Blackstone    also   (vol.   ii.    p.   499)  bk.  VI.  c.  XXIII.) 

mentions  comdction  of  treason  or  (r)  2  Bl.  Com.  497. 

felony  as  a  ground  of  incompetency.  (s)  Ff.  31, 1.  77. 

But  this  occasions  no  incompetency  (t)  4  Rep.  51. 
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revocation  of  such  will— so  that  it  has  no  force  in  the 
event  of  her  surviving  the  coverture  (m).  [Yet  by  her 
husband's  licence  she  may  make  a  testament  (a:);]  or 
more  properly  by  his  assent ;  for  unless  he  sanctions  the 
particular  will  in  question,  his  previous  licence  to  make 
one  will  not  avail  (y).  And  such  assent  amounts  to  no 
more  than  a  waiver  of  his  general  right  of  administering 
his  wife's  effects ;  so  that  it  will  not  be  effectual  unless 
he  happens  to  survive  her,  for  in  that  case  only  could  he 
have  been  her  administrator  (2).  The  general  rule  as  to 
the  incapacity  of  married  women  is  subject,  however,  to 
exception  in  the  case  of  the  queen  consort,  for  [she  may 
dispose  of  her  chattels  by  will,  without  the  consent  of 
the  king  (a).  And  any  feme  covert  may  make  her  will 
of  goods  which  are  in  her  possession  in  autre  droit,  as 
executrix  or  administratrix ;  for  these  can  never  be  the 
property  of  her  husband  (5).]  And  she  may  also  freely 
dispose,  by  will,  of  personal  estate  settled  to  her  separate 
use(c).  So  she  may  bequeath  any  property  by  will, 
where  an  express  power  has  been  conferred  upon  her  so 
to  dispose  of  it;  though  her  will  may  in  that  case  be 
more  properly  described  as  an  appointment  in  execution 
of  the  power  {d).  Another  incapacity  to  be  a  testator 
is  that  which  arises  through  immaturity  of  age :  as  to 
which  the  rule  until  a  recent  period  was,  (according  to 
Blackstone,)  that  a  male  was  competent  to  make  a  will 
at  the  age  of  fourteen ;  a  female  at  twelve ;  but  neither 
of  them  at  an  earlier  period  (e) ;  and  this  was  also  the 

(m)  7  Will.  4  &  1  Vict.  c.  26,  ss.  (a)  Co.  Litt.  133. 

18, 19;  vide  sup.  vol.  i.  pp.  615,  618.  (J)  Godolph.  1,  10. 

(a;)  Dr.  &  St.  d.  1,  c.  7.  (c)  Peacock  v.  Monk,  2  Ves.  sen. 

(2/)  See  Bro.  Abr.  DeTJse,  34;  191. 

Str.  891 ;  Henley  v.  Phillips,  2  Atk.  {d)  Sonthby  v.  Stonehouse,  2  Ves. 

49;  Bransby  v.  Haines,  Lee's  Kep.  610  ;  Shelford  on  Wills,  130.     See 

120;  Tucker  v.  Ininau,  4  Maji.  &  also  Wms.  on  Executors,  45,  3rd 

G.  1076.  edit. ;    Sngd.  on  Powers,  287,  6th 

(z)  Stevens  v.  Bagwell,  15  Ves.  edit.    As  to  powers  in  general,  vide 

153  ;  and  see  Ee  Kebecca  Smith,  1  sup.  vol.  i.  p.  564. 

Swab.  &  Trist.  125.  (e)  2  Bl.  Com.  497,  cites  Godolph. 
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regulation  of  the  civil  law {g).  But  it  is  now  expressly 
provided  hf  the  new  Will  Act,  passed  in  the  year  1837, 
that  no  will  made  by  a  person  under  the  age  of  twenty- 
one  years  shall  be  valid  (ft). 

2.  "We  shall  next  advert  to  the  solemnities  which  the 
execution  of  the  will  requires.  And  here  also  the  law 
has  lately  undergone  important  alterations.  It  was 
formerly  as  follows : — a  testament  (as  regarded  personal 
property)  might  be  either  written  or  verbal,  (otherwise 
called  nuncupative) ;  of  which  the  former  was  published 
or  declared  by  the  testator  as  his  written  will;  the 
latter  depended  merely  upon  oral  evidence;  [being 
declared  by  the  testator  in  extremis  before  a  sufficient 
number  of  witnesses,  and  afterwards  reduced  to  writing.  J 
But  as  nuncupative  wills  and  codicils  (z)  — which  became 
less  used  as  the  art  of  writing  became  more  general — 
were  liable  to  great  impositions,  and  occasioned  many 
perjuries,  the  Statute  of  Frauds  (29  Car.  II.  c,  3)  laid 
them  under  many  restrictions,  except  when  made  by 
mariners  at  sea,  and  soldiers  in  active  service;  and 
indeed  surrounded  them  by  so  numerous  a  train  of 
requisites,  that  the  things  themselves  fell  into  disuse 
long  before  they  were  expressly  abolished  (^■).  At  the 
period  of  the  law  of  which  we  are  speaking,  the  proof 
required  of  a  written  will  of  personalty  was  scarcely 
more  satisfactory.  As  the  general  rule  no  witnesses 
were  required  for  its  authentication  {k):  and  if  written, 
in  the  testator's  own  hand  (though  it  had  neither  his 
signature  nor  seal,  nor  any  witness  present  at  its  pub- 

p.  1,  c.  8;  Went.  212;  2  Vem.  104,  vice,  and  wills  made  before  the  1st 

469  ;   Gilb.  Eep.  74.     See  Co.  Litt.  January,  1838,  are  excepted  from 

by  Harg.  89,  n.  (6)  ;  Wats.  Con  v.  the  enactment.     Vide  sup.  vol.  I. 

404  (8th  edit.),  in  notis.  p.  613. 

Cg)  2  Bl.  Com  .497  i  Co.  Litt.  by         (i)  As  to  codicils,  vide  sup.  vol.  I.. 

Harg.  98  b,  n.  (6).  p.  607. 

(A)  7  Will.  4  &  1  Vict.  c.  26,  s.  7.  0')  2  Bl.  Com.  601. 

But  wills  of   personalty  made  by  (*)  Ibid.;  and  see  Phil.  Ec.C.  173. 

soldiers  and  seamen  in  actual  ser- 
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lication)  it  was  good,  provided  sufficient  proof  could 
be  had  that  it  was  ia  fact  his  handwriting  (Z).  Nay,  it 
was  good  [though  written  in  another  man's  hand,  and 
never  signed  by  the  testator,  if  proved  to  be  according  to 
his  instructions,  and  to  have  been  by  him  approved  (»i).] 
Such  were  the  rules  on  the  subject  of  solemnities,  so 
far  as  the  wUl  was  to  operate  as  a  disposition  of  the 
personal  estate ;  while  on  the  other  hand  as  regarded 
the  real  estate,  (as  we  mentioned  in  a  former  volume,) 
it  was  required  not  only  to  be  invariably  in  writing, 
but  to  be  attested  by  three  witnesses.  But  the  7 
Will.  IV.  &  1  Vict.  c.  26,  introduced  the  obvious  im- 
provement of  establishing  one  uniform  rule  on  this 
subject ;  which  the  reader  will  remember  requires  that 
every  wiU  (whether  of  real  or  personal  estate)  shall  be 
a  written  instrument,  signed  by  the  testator  or  some 
other  person  m  his  presence^  and  by  his  direction,  and 
attested  by  two  or  more  witnesses  present  at  the  same 
time  and  in  the  presence  of  each  other ;  while,  on  the 
other  hand,  the  Act  dispenses  with  any  further  publi- 
cation (w).  In  reference  to  the  operation  of  a  will  on 
personal  estate,  it  has  however  been  also  enacted  by 
24  &  25  Vict.  c.  114,  that,  as  regards  such  estate,  every 
will  and  other  testamentary  instrument  made  within  the 
United  Kingdom  by  any  British  subject  who  shall  die 
after  6th  August,  1861,  shall  be  held  to  be  well  executed 
and  admitted  to  probate — whatever  may  be  his  domicile 
at  the  time  of  making  the  same,  or  at  the  time  of 
death — provided  it  be  executed  according  to  the  forms 
required  by  the  laws  for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom  where  the  same  is  made. 
And,  further,  that  every  will  made  out  of  the  United 
Kingdom  by  a  British  subject  who  shall  die  after  that 
date,  shall  (as  regards  personal  estate)  be  held  to  be  well 


(1)2  Bl.  Com.  501,  cites  Godolph.  (m)  Comyns,  452,  453,  454. 

p.  1,  c.  21 J  Gilb.  Eep.  260.  (»)  Vide  sup.  vol.  I.  p.  616. 
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executed,  and  admitted  to  probate — whatever  may  be  his 
domicile  at  the  time  of  making  the  same  or  at  the  time 
of  death — if  made  according  to  the  forms  required  either 
by  the  law  of  the  place  where  it  was  made,  or  of  the 
place  where  the  testator  was  domiciled  when  it  was  made, 
or  by  the  laws  at  that  time  in  force  in  that  part  of 
her  Majesty's  dominions  where  he  had  his  domicile  of 
origin  (o). 

3.  The  next  point  that  we  shall  notice,  is  the  appoint- 
ment of  an  executor.  In  every  will  by  which  personal 
estate  is  bequeathed,  such  an  appointment  ought  regularly 
to  be  made  ( p) ;  but  it  is  capable  of  being  made  either 
by  express  words  or  by  a  clear  implication  {q).  [An 
executor  is  he  to  whom  another  man  commits  by  will  the 
execution  of  his  last  will  and  testament.  And  all  per- 
sons are  capable  of  being  executors  that  are  capable  of 
making  wills,  and  many  others  besides ;  as  femes  coverts  ( r), 
and  infants  (s) :  nay,  even  an  infant  unborn,  en  ventre 
sa  mere,  may  be  made  executor  (<).] 


(o)  By  24  &  25  Vict.  c.  114,  s.  3,  it  country  she  has  by  convention  agreed 
is  also  declared  that  no  will  of  any  that  similar  provisions  shall  be  made 
person  who  shall  die  after  6th  August,  with  regard  to  the  subjects  thereof 
1861,  shall  beheld  to  be  revoked  or  resident  in  the  United  Kingdom), 
to  have  become  invalid,  nor  shall  the  shall  be  deemed  to  have  acquired  a 
construction  thereof  be  altered,  by  domicUe  in  such  foreign  country, 
reason  of  any  subsequent  change  of  unless  residing  there  for  a  year  pre- 
domicile  of  the  testator.    And  see  ceding  death,  and  having  made  such 
24  &  25  Vict.  c.  121,  which,  after  declaration   of    desire    to   become 
reciting  that  "  by  reason  of  the  pre-  domiciled  £is  in  the  Act  mentioned. 
"  sent  law  of  domicile  the  wills  of  (j/)  Went.  Off.  Ex.  c.  1  ;  Plowd. 
"  British  subjects  dying  while  resi-  281. 
"  dent  abroad  are   often  defeated,          (q)  2  Bl.  Com.  503. 
"  and  their  personal  property  ad-          (?•)    But   probate   will   not   be 
"  ministered  in  a  manner  contrary  granted  to  a  feme  covert  if  her  hus- 
"  to  their  expectation  and  belief,"  band  refuses  to  allow  her  to  act  as 
proceeds  to  enable  Her  Majesty  to  executrix.  (See  Pemberton  e.  Chap- 
direct,  by  order  in  council,  that  no  man,  1  Ell.  Bl.  &  Ell.  1056.) 
British  subject  resident  at  the  time  (s)  Vide  post,  p.  215. 
of  his  death  in  any  foreign  country  (t)  West.  Symb.  p.  1,  s.  635. 
named  in  such  order  (and  with  which 
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4.  We  shall  lastly  advert  to  the  probate ;  being  the 
authentication  of  the  will  in  a  particular  manner,  which 
the  law  deems  essential  to  the  completion  of  any  title  to 
be  made  under  a  will  to  personal  estate,  including  chat- 
tels real  (a:).  Until  recently  (that  is,  prior  to  the  Act  of 
20  &  21  yict.  c.  77)  proof  of  the  will  was  given  by 
the  executor — if  he  accepted  the  office,  for  that  is  of 
course  in  his  discretion (y)— before  the  ordinary,  i.e., 
as  the  general  rule,  the  bishop  of  the  diocese  («)  :  and 
such  proof  was  either  in  common  form,  which  was  upon 
the  executor's  own  oath,  before  such  ordinary  or  his 
surrogate, — or  per  testes,  in  more  solemn  form  of  law, 
in  case  the  validity  of  the  will  was  disputed  (a).  And 
when  the  will  was  so  proved,  the  original  was  deposited 
in  the  registry  of  the  ordinary  (5)  ;  and  a  copy  thereof 


(a!)  See  Smith  v.  Miller,  1  T.  E. 
480  ;  Doe  V.  Mew,  7  A.  &  E.  240 ; 
Doe  V.  Gunning,  ibid.  243  ;  Matson 
V.  Swift,  8  Beav.  368.  The  case  is 
otherwise  in  making  title  to  real 
estate,  where  the  will  may  he  au- 
thenticated by  proving  it  before  a 
jury  according  to  the  ordinary 
course  with  other  instruments.  But 
a  devise  of  real  estate  may  now  also 
be  authenticated  by  probate ;  though 
until  recently  it  could  not.  For  by 
the  20  &  21  Vict.  c.  77,  s.  62,  it  is 
provided  that,  after  proof  in  solemn 
form  (the  meaning  of  which  ex- 
pression will  presently  appear),  the 
probate  is  to  be  received  as  "  con- 
"  elusive  evidence  of  the  validity 
"  and  contents  of  the  wiU  in  pro- 
"  ceedings  afiecting  real  estate,  in 
"  like  manner  as  a  probate  is  re- 
"  ceived  in  evidence  in  matters  re- 
"  lating  to  the  personal  estate."  See 
also  sects.  63—65,  and  the  case  of 
Barraclough  v.  Greenhough,  Law 
Hep.  2  Q.  B.  612. 

(y)  When  the  executor  formally 
VOL.  II. 


refuses  to  accept  the  office,  he  is 
said  to  renounce  probate  ;  as  to 
which,  see  Creswick  v.  Woodward, 
4  Man.  &  G.  814  j  Venables  •y.East 
India  Company,  2  Exch.  633;  and 
20  &  21  Vict.  c.  77,  s.  79  ;  21  &  22 
Vict.  0.  95,  s.  16. 

(«)  As  to  the  ordinary,  vide  sup. 
p.  200,  n.  (iB). 

(a)  See  Godolph.  vol.  1,  c.  20,  s.  4, 
where  the  mode  of  "  proving  in  form 
of  law"  is  more  particularly  ex- 
plained. When  no  opposition  was 
made  in  the  ecclesiastical  court, 
the  probate  or  administration  was 
granted  ex  officio  et  dehitojustiticE. 
But  when  a  caveat  was  entered,  a 
suit  in  that  court  followed,  to  deter- 
mine the  validity  of  the  instrument, 
or  who  had  a  right  to  administer. 
(See  3  Bl.  Com.  98.) 

(J)  The  original  wiU  is  now  to  be 
deposited  under  the  control  of  the 
Court  of  Probate,  in  a  place  to  be 
directed  by  Order  in  Council.  (20 
&  21  Vict.  c.  77,  s.  66.) 
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on  parolimeiit  uaade  out  under  his  seal,  and  delivered  to 
the  executor,  together  with  a  certificate  of  its  having 
been  duly  proved  before  him.  All  which  together  is 
usually  styled  the  probate  (c),  though  that  term  is  also 
often  applied  to  the  ofiicial  copy  of  the  will  taken  alone. 
As  to  this  proceeding,  however,  it  is  to  be  remarked, 
that  probate  before  the  ordinary,  as  just  mentioned, 
was  in  general  the  proper  course,  in  case  all  the  goods 
of  the  deceased  lay,  at  the  time  of  his  death,  within  the 
same  diocese  or  other  ecclesiastical  jurisdiction.  But 
if  the  deceased  had  hona  notabilia  (^d)—i.  e.,  chattels  to 
the  value  of  a  hundred  shillings— xa.  two  distinct  dioceses 
or  jurisdictions,  then  the  will  was  to  be  proved  before 
the  metropolitan  of  the  province,  by  way  of  special  pre- 
rogative (e).  And  hence,  the  courts  where  the  validity 
of  such  will  was  tried,  and  the  offices  where  they  were 
registered,  were  called  the  prerogative  courts,  and  the 
prerogative  offices,  of  the  proviaces  of  Canterbury  and 
York  respectively  [f).  But  the  law  as  to  hona  notabilia 
is  now  entirely  done  away ;  the  effect  of  20  &  21  Vict, 
c.  77,  being  that  the  whole  jurisdiction  and  authority  in 
relation  to  granting  probates  Qi),  and  the  depositing  and 
preserving  wills  (z),  is  now  exercised  by  the  new  Court 

(o)  As  to  the  ai  valorem  stamp  (/)  The    reason     assigned    hy 

duty  payahle  on  probate,  see  55  Geo.  Blackstone  for  this  prerogatiye  is 

3,  c.  184,  schedule,  pt.'2j   5  &  6  the  inconvenience  that  would  other- 

"Vict.  c.  79,  s.  23 ;   22  &  23  Vict.  wise  hare  resulted  from  the  neces- 

c,  36 ;  23  Vict.  c.  15,  ss.  4,  5 ;  24  &  sity  of  tafcing  out  probates  or  ad- 

,  25  Vict.  c.  92,  s.  3.    No  stamp  duty  ministrations  in  all   the   different 

is  payable  where  the  effects  do  not  dioceses  in  which  the  deceased  had 

exceed  lOOZ.  (27  &  28  Vict.  c.  56,  property  to  the  amount  of  5Z.   Bona 

s.  5.)  notabiUa  were  fixed  at  that  amount 

(d)  As  to  iona  nataiilia,  see  by  the  canons  of  1603  (see  Bl.  Com. 

2  Bl.   Com.,  p.  509  ;    Gumey   v.  p.  509.) 

Kawlins,  2  Mee.  &  W.  87 ;  Easton  (A)  20  &  21  Vict.  c.  77,  s.  4. 

f.  Carter,  5  Exch.  8  ;  and  10  &  11  (i)  As  to  'the  deposit  of  wills 

Vict.  c.  98,  s.  6.  after  probate,  see  ibid,  sects.  52, 

(ji)  4  Inst.  335  ;   see  Attorney-  66,  89,  90.     As  to  the  deposit  pf 

General    v.  Bouwens,  1   Horn.   &  wills  of  living  persons,  for  safe  cus- 

Hurl.  319.  tody,  sect.  71. 
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of  Probate,  without  reference  to  tbe  locality  in  "which  the 
property  of  the  .deceaged  may  lie. .  A  distinction,  how- 
ever, still  obtains  between  proving  in  common  form,  and 
proving  in  a  case  of  contention, — substantially  the  same 
with  the  former  distinction  between  proving  in  common 
form,  and  proving  per,  testes  or  in  solemn  form  (A),  For 
in  connection  with  the  court,  and  under  its  control,  there 
are  subordinate  jurisdictions  called  "  District  Eegistries," 
held  within  various  country  districts  set  forth  in  a  sche^ 
dule  to  the  Act ;  over  each  of  which  jurisdiction  presides 
a  "  District  Registrar."  And  the  Act  provides,  that 
(at  the  option  of  the  parties  interested)  a  will  may  be 
proved  or  administration  granted  in  London  or  in  the 
registry  of  the  district  in  which  the  testator  or  intestate 
had,  at  the  time  of  his  death,  a  fixed  place  of  abode ; — 
provided  the  business  be  in  "  common  form,"  and  in- 
volves no  contention  as  to  the  right  of  proof  of  grant; 
for  if  it  does  then  recourse  must  be  had  to  the  principal 
court  (Z). 

III.  Our  third  head  of,  inquiry  is,  the  manner  of 
granting  administration.  Until  the  change  in  the  law 
to  which  we  haye  already  adverted,  if  the  deceased  died 
intestate,  then  letters  of  administration  were  .granted 
by  the  ordinary  or  by  the  metropolitan, — according  to 
the  distinctions  with  respect  to  bona  notabilia  before 
stated  in  the  case  of  probate, — to  such  administrator  as 
directed  by  31  Edw.  III.  c.  11,  and  21  Hen.  VIII. 
c.  5  (n)..      But  the  grant  is  now,  under  20  &  21  Vict. 

(k)  Vide  sup.  p.  209.    As  to  the  the  district,  in  place  of  the  Court 

practice  of  proving  in  solemn  form  of  Probate.    (21  &  22  Vict.  c.  96, 

under  the  new  Act,  see  Moore  v.  B.  10.) 

Holgate,  Law  Rep.,  1  P.  &  D.  101 ;  (n)  Vide  sup.  p.  202.    As  to  the 

Peacock  v,  Lowe,  ibid.  311.  grant  of  administration,  in  certain 

(J)  20  &  21  Vict,  c.  77,  ss.  2,  46  cases  where  the  Crown  is  concerned, 

— 48.    Even  in  contentious  cases,  to  the  solicUor  to  the  treasury,  see 

•Where  the  estate  is  small,  resort  15  &  16  Vict.  c.  3. 
may  be  had  to  the  County  Court  for 

p2 
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c.  77,  s.  4,  made  by  the  Court  of  Probate  (o).  As  to 
the  person  to  whom  the  office  is  to  be  thus  granted,  the 
following  rules  were  obligatory  on  the  ordinary,  and 
are  so  on  that  court, — unless,  under  special  circum- 
stances, it  shall  exercise  the  discretion' which  is  given 
it  by  the  Act,  as  to  the  person  to  be  appointed  admi- 
nistrator. 

1.  Administration  of  the  goods  and  chattels  of  the  wife 
must  be  granted  [to  the  husband  or  his  representatives  (p)'. 
and  of  the  husband's  effects,  to  the  widow,  or  next  of  kin ; 
but  the  court  may  grant  it  to  either,  or  both,  at  its  dis- 
cretion (q).  2.  Among  the  kindred,  those  are  to  be 
preferred  that  are  the  nearest  in  degree  to  the  intestate ; 
but  of  persons  in  equal  degree,  the  court  may  take 
which  it  pleases  {r).  3.  This  nearness  or  propinquity  of 
degreeshall  be  reckoned  according  to  the  computation  of 
the  civilians (*),]  as  expressed  in  the  subjoined  Table: 
which  allows  one  degree  for  each  person  in  the  line  of 
descent,  exclusively  of  him  from  whom  the  computation 
begins ;  and  in  the  direct  line  counts  the  degrees  from 
the  deceased  to  his  relative,  but  between  collaterals, 
the  siun  of  the  degrees  from  the  deceased  to  the 
common  ancestor,  and  from  the  common  ancestor  to  the 
rfelative.  -  Wherein  it  differs  (as  regards  ■collaterals) 
•frotn  the  canonists,  who  begin  from  the  common  ances- 
tor and  reckon  downwards;  and  in  whatever  degree 
the  two  persons,  or  the  most  remote  of  them,  is  distant 


•    (o)  By  21  &  22  Vict.  c.  95,  s.  19,  (?)  Fawtry  ».  Fawtiy,  1  Salk.  36 ; 

the  personal  property  of  an  intestate  Stra.  532.     The  court  prefers  a  sole 

Tests  upon  his  death,  and   tmtU  to  a  joint  administration.     See  Be 

letters  of  administration  are  granted,  Newbold,  Law  Rep.,  1  P.  &  D.  285. 

in  the  judge  of  the  Court  of  Pro-  (?•)  The  usual  practice  is  to  prefer 

bate.    There  axe  ad  valorem  stamj^a  males  to  females,  unless  the  latter 

on  the  letters,  as  to  -which  see  the  represent  the  majority  of  interests, 

statutes  cited,  sup.  p.  210,  n.  (c).  See  Ii-edale   v.   Ford,  1  Swab.  & 

(i>)  Johns  V.  Kowe,  Cro.  Car.  106;  Trist.  305. 

Stat.  29  Car.  2,  c.  3j  Squib  v.  Wyn,  («)  Prec.  Chan.  593  ;  Gilb.  Ten. 

1  P.  Wms.  381.  9 ;  E. «).  Dr.  Hay,  1  Bl.  Kep.  541, . 


.S'/r/i^n/H  riitiuiif/i''mi.\  '.u  f/ir  /.iiiy.v  '>r Zutf/rnid .  ybl.Z.Fnyf.  232. 
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from  the  common  ancestor,  consider  them  as  related  in 
that  degree  to  each  other  (t).  And  therefore  [ia  the 
first  place  the  children,  or  (on  failure  of  children)  the 
parents  of  the  deceased,  are  entitled  to  the  administra- 
tion ;]  for  though  both  children  and  parents  are  in  the 
first  degree, — with  us,  the  children  are  allowed  the  pre- 
ference (m).  Then  follow  brothers  and  sisters  (:»),  and 
next  to  these,  grandfathers  and  grandmothers:  for 
though  all  these  are  in  the  second  degree,  yet  we  give 
the  preference  to  brothers  and  sisters  (y).  Next  to 
these  are  [uncles  and  nephews  (z),  and  the  females  of 
each  class  respectively;  and  lastly,  cousins.  4.  The 
half  blood  is  admitted  to  the  administration  as  well  as 
the  whole,  for  they  are  of  the  kindred  of  the  intestate;] 
and  though  they  were  formerly  (as  we  have  seen)  ex- 
cluded from  the  inheritance  of  land,  yet  this  was  upon 
feudal  reasons  only,  which  have  nothing  to  do  with  per- 
sonal estate  (a).  Therefore  [the  brother  of  the  half 
blood  shall  exclude  the  uncle  of  the  whole  blood  (J) ; 
and  the  court  may  grant  administration  to  the  sister  of 
the  half,  or  the  brother  of  the  whole  blood,  at  its  own 
discretion  (c).]     5.  No  preference  obtains  between  rela- 

(i)  2  Bl.   Com.  206,  207,  50i  ;  children  obtained  the  victory ;  and 

Toller's  Executors,  87 — 90, 2d  edit. ;  so  the  law  was  established  in  their 

Lloyd  V.  Tench,  2  Ves.  sen.  215.  favour,  that  the  issue  of  a  person 

(w)  Godolph.  p.  2,  c.  35,  s.  I  ;  deceased    shall  be  entitled  to  his 

2  Vem.   125  ;   Toller's  Executors,  goods  and  chattels  in  preference  to 

90.     In  Germany,  there  was  a  long  his  parents.     (Mod.  Tin.  Hist.  xxix. 

dispute  whether  a  man's  children  28.) 

should  inherit  his  effects  during  the  (a;)  Prec.  Chancery,  527 ;  Black- 
life  of  their  grandfather;  which  de-  borough  v.  Davis,  1  P.  Wms.  41. 
pends,  (as  we  shall  see  hereafter,)  on  Q/)  Evelyn  v.  Evelyn,  Amb.  191 ; 
the  same  principles  as  the  granting  3  Atk.  762  j  Toller's  Executors,  91. 
of  administrations.    At  last  it  was  («)  Blackborough  v.  Davis,  1  P. 
agreed  at  the  diet  of  Arensberg,  Wms.  41 ;  S.  C.  1  Salk.  251 ;  Lloyd 
about  the  middle  of  the  tenth  cen-  v.  Tench,  2  Ves.  sen.  213. 
tnry,  that  the  point  should  be  de-  (a)  Vide  sup.  vol.  i.  p.  434. 
cided  by  combat.    Accordingly,  an  ( J)  1  Ventr.  425. 
equal  number  of  champions  being  (c)  See  Aleyn,  36  ;  Styl.  74. 
chosen  on  both  sides,  those  of  the 
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tives  ex  parte  pater na  and  those  ex  parte  maternd,  stand- 
ing in  the  same  degree  of-  kindred  to  the  deceased  (d) ; 
but  administration  may  be  committed  to  either.  6.  [If 
none  of  the  kindred  will  take  out  administration,  a 
creditor  may  do  it  (e).  7.  And,  lastly,  the  court  may, 
in  defect  of  all  these,  commit  administration  to  such 
discreet  person  as  it  approves  of(/);  or  may  grant 
him  letters  ad  colligendum  bona  defuncti,  ^hich  neither 
makes  him  executor  nor  administrator :  his  only  busi- 
ness being  to  keep  the  goods  in  his  safe  custody  {g),  and 
to  do  other  acts  for  the  benefit  of  such  as  are  entitled 
to  the  property  of  the  deceased  (h).  If  a  bastard  (who 
has  no  kindred,  being  nullius  Jilius),  or  any  one  else 
that  has  no  kindred,  dies  intestate,  and  without  wife  or 
child,  it  was  formerly  held,  that  the  ordinary  might 
seize  his  goods  and  dispose  of  them  in  pios  usus  (i). 
But  the  usual  course  now  is,  for  some  one  to  procure 
letterg^-patent,  or  other  authority  from  the  Crown ;  and 
then  the  court  will  grant  administration  to  such  appointee 
of  the  Crown  (J).] 

In  what  has  been  stated  on  this  subject,  the  adminis- 
tration granted  is  supposed  to  be  a  general  one ;  as  is 
always  the  case  where  the  deceased  died  wholly  intes- 
tate, without  making  either  will  or  executor.  But  it 
may  happen  that  he  has  made  a  will  without  naming  any 
executor,  or  has  named  an  incapable  person ;  or  the  exe- 
cutor may  refuse  to  accept  the  office,  or  may  die  in- 
testate before  he  has  administered  {K).  [In  any  of  these 
cases,  the  court  must  grant  administration  cum  testa- 
mento  annexo(V),  to  some  other  person;]  in  the  choice 
of  whom  it  must  prefer    the   residuary  legatee  to  the 

((f)  Moor  V.  Barham,  1  P.  Wms.  (jr)  Went.  ch.  14. 

53.  (/i)  2  Inst.  398. 

(e)  Gidley  v.  Williams,  Salk.  38.  (i)  Maiming  v.  Napp,  Salk.  37. 

See  Coombs  v.  Coombs,  LawKep..  C^')  Jones».Goodchild,  SP.Wms. 
1  P.  &  D.  288.                                       33. 

(/.)  See  Davis  v.  Chanter,  14  Sim.  (A)  See  2  Bl.  Com.  503,  505: 

212.  (Z)  1  Roll.  Ab.  907 ;  Comb.  20. 
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next  of  kin  {m).  And  we  are  informed  by  Glanvil  that 
this  species  of  administration  was  in  use  so  early  as  the 
reign  of  Henry  the  second  (w).  Again,  if  there  be  a 
sole  executor  who  is  under  the  age  of  twenty-one  (o), 
a  temporary  administration  cum  testamento  annexe  et 
durante  minore  cetate  may  be  granted  to  his  guardian  or 
such  other  person  as  the  court  shall  think  fit ;  for  (by 
the  provision  of  38  Geo.  III.  c.  87,  s.  6,)  probate 
may  not  be  granted  to  the  infant  executor  himself  till 
he  attains  his  majority  ; — though  if  there  be  several  exe- 
cutors named,  and  one  of  them  be  of  full  age,  he  may 
act  without  the  co-operation  of  those  under  age  {p).  So 
also  a  temporary  administration  may  be  granted  durante 
absentia, — when  the  executor  or  administrator  is  out  of 
the  reahn, — or  pendente  lite,  where  a  suit  is  commenced 
touching  the  validity  of  the  will(y). 

The  title  by  administration  never  devolves  from  one 
person  to  another,  by  representative  right ;  in  which  re- 
spect it  differs  from  the  title  by  will.  For  [the  interest 
vested  in  the  executor,  by  the  will  of  the  deceased,  may 
be  continued  and  kept  alive  by  the  will  of  the  same  exe- 
cutor; so  that  the  executor  of  A.'s  executor  is  to  all  in- 
tents and  purposes  the  executor  and  representative  of  A. 
himself  (r) ;]  and,  however  long  may  be  the  series  of 
executors,  the  ultimate  one  is  still  the  representative  of 
A.  [But  the  executor  of  A.'s  administrator,  or  the  ad- 
ministrator of  A.'s  executor,  is  not  the  representative  of 


(m)  2  Bl.  Com.  503,  cites  1  Sid.  ip)  1  Wms.  Exors.  p.  222, 6th  ed. 

281  ;  I  Vent.  219.  (2)  As  to  administratious  2'on- 

(n)  "  Testamenti  exeeutores  esse  dente  lite,  and  other  temporary  ad- 

"  dehent  it,  quos  testator  ad  lioo  ministrations,  see  20  &  21  Viet.  c. 

"  elegerit,  et  quibus    curam  ipse  77,  ss.  70 — 78  ;  21  &  22  Vict.  c.  95, 

"  commiserit ;     si    vero    testator  ss.  18,  20. 

"  nullos  ad  lioc  nominaverit,  pas-  (»')    See  25  Edw.  3,   st.  5,  c.  5  ; 

"  sunt  propinqui  et  C07isanguinei  1  Leon.  275.    It  is  to  be  observed, 

"  ipsius  defuncti,  ad  id  faciendum  however,  that  by  20  &  21  Vict.  c. 

"  se  ingerere." — L.  7,  c.  6.  77,  s.  79,  if  an  executor  renounces 

(fl)  Vide  sup.  p.  208.  —and  by  21  &  22  Vict.  c.  95,  s.  16, 
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[A.  (r).  For  the  power  of  an  executor  is  founded  upon 
the  special  confidence  and  actual  appointment  of  the  de- 
ceased ;  and  such  executor  is  therefore  allowed  to  trans- 
mit that  power  to  another,  in  whom  he  has  equal  con- 
fidence,— but  the  administrator  of  A.  is  merely  the  officer 
of  the  court,  in  whom  the  deceased  has  reposed  no  trust  at 
all :  and  therefore,  on  the  death  of  that  officer,  it  results 
back  to  the  court,  to  appoint  another.  And,  with  regard 
to  the  administrator  of  A.'s  executor,  he  has  clearly  no 
privity  or  relation  to  A. ;  being  only  commissioned  to 
administer  the  effects  of  the  intestate  executor,  and  not  of 
the  original  testator.  Wherefore,  in  both  these  cases,  and 
whenever  the  course  of  representation  from  executor  to 
executor  is  interrupted  by  any  one  administration,  it  is 
necessary  for  the  court  to  commit  administration  afresh, 
of  the  goods  of  the  deceased  not  administered  by  the 
former  executor  or  administrator.]  And  such  adminis- 
trator de  bonis  non  may  (as  well  as  an  original  admi- 
nistrator) have  only  [a  limited  or  special  administration 
committed  to  his  care,  viz.  of  certain  specific  effects,  such 
as  a  term  of  years,  and  the  like ;  the  rest  being  com- 
mitted to  others  («).] 

Every  person  to  whom  administration  is  granted  must 
give  bond  to  the  judge  of  the  Court  of  Probate,  (and,  if 
so  required,  with  one  or  more  sureties,)  conditioned  for 
duly  collecting  and  administering  the  estate.  And  if  the 
condition  shall  be  broken,  the  bond  is  to  be  assigned  by 
the  court  to  some  person  to  be  chosen;  who  is  to  be 
entitled  to  sue  upon  the  same  in  his  own  name,  and  to 
recover,  as  trustee  for  the  parties  interested,  the  full 
amount  recoverable  thereon  (?). 

if  he  dies  without  having  taken  pro-  (s)  I  Eoll.  Abr.  908  ;  Godolph, 

bate,  or  if  he  does  not  appear  when  p.  2,  c.  30  ;  Salk.  3G. 

cited  to  take  probate— his  right  in  (<)  20  &  21  Vict.  c.  77,  ss.  81— 

respect  of  the  executorship  ceases,  83 ;  21  &  22  Vict.  c.  95,  s.  15.    As 

as  if  he  had  not  been  appointed.  to  the  bond,  see  Sandrey  v.  Michell, 

(r)  Bro.  Ab.  tit.  Administrator,  7,  3  B.  &  Smith,  405.    As  to  when  it 
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IV.  Our  last  general  head  of  inquiry,  involves  the 
consideration  of  some  principal  points  relative  to  the 
office  and  duty  of  executors  and  admiaistrators.  And 
we  will  in  the  first  place  refer  to  the  well-known  prin- 
ciple applicable  without  distinction  to  both,  that  they 
represent,  in  all  matters  in  which  the  personal  estate  is 
concerned,  the  person  of  the  testator,  as  the  heir  does 
that  of  his  ancestor  (m)  ;  so  that  the  heirs  and  executors 
(or  administrators)  of  a  deceased  party,  are  sometimes 
compendiously  described  as  his  real  and  personal  repre- 
sentatives. And  in  illustration  of  this  principle,  we  may 
further  observe,  that  the  executors  and  administrators 
have  the  same  property  in  the  chattels  of  their  testator 
or  intestate  (including  his  chattels  reaT),  as  he  himself 
had  when  living  (u) ;  and,  in  general,  succeed  to  his 
rights  of  action ;  and  are  subject,  on  the  other  hand — so 
far  as  the  assets  (a;)  in  their  hands  are  concerned — to  his 
liabilities  ( ?/).  As  to  the  duties  incumbent  upon  exe- 
cutors and  administrators  respectively,  these  are  in 
general  very  much  the  same ;  [excepting,  first,  that  the 


will  be  assigned,  In  the  goods  of  (a;)  The  word  assets  is  applied  to 

Young,  Law  Eep.,  1  P.  &  D.  186.  personal  estate  in  the  hands  of  the 

(m)  Co.  Litt.  209.  executor  or  administrator,  as  well 

(■y)  By  8  &  9  Vict.  c.  97  (altering  as  to  real  estate  in  the  hands  of  the 

the  provisions  of  1  Geo.  1,  c.  19,  and  heir.    As  to  its  use  in  the  latter 

other  Acts  relating  to  testamentary  sense,  vide  sup.  toI.  I.  p.  444. 

dispositions  of  property  in  the  pub-  (t/)  See  4  Edw.  3,  c.  7  ;  3  &  4 

lie  funds),  it  is  provided,  that,  not-  'Will.  4,  c.  42  ;  Powell  v.  Eees,  7  Ad. 

withstanding    any  specific  bequest  &  El.  426  ;  Wentworth  v.  Cock,  10 

of  any  public  stock  standing  in  the  Ad.  &  El.  42  ;  Prior  v.  Hembrow,  8 

books  of  the  governor  and  company  Mee.  &  W.  873.    Independently  of 

of  the  Bank  of  England,  such  stock  his  liability  in  respect  of  assets,  an 

may  be  transferred  by  the  executor,  executor  may,  in  certain  cases,  be- 

orsiAraimsixsioxewntestamentoan-  come  personally  liable  upon  con- 

nexo,  of  the  party  making  such  be-  tracts  made  by  himself,  though  made 

quest, — after  probate  of  the  will,  or  in  his  representative  character.    On 

the  letters  of  administration,  shall  this  subject,  see  Waite  u.  Gale,  2 

have  been  left  at  the  Bank  for  re-  Dowl.  &  L.  925. 
gistration. 


218  BK.II.  RIGHTS  OF  PROPERTY.— p.  II.  THINGS  PERSONAL, 

[executor  is  bound  to  perform  a  will,  which  an  adminis- 
trator is  not,  unless  where  a  testament  is  annexed  to  his 
administration,  and  then  he  differs  still  less  from  an  exe- 
cutor; and,  secondly,  that  an  executor  may  do  many 
acts  before  he  protes  th€  will  {z),  but  an  administrator 
may  do  nothing  till  letters  of  administration  are  issued  (a). 
For  the  former  derives  his  power  from  the  will  and  not 
from  the  probate  (6) ;  the  latter  owes  his  entirely  to  the 
appointment  of  the  court.  If  a  stranger  takes  upon  him 
to  act  in  the  affairs  of  the  deceased,  without  any  just 
authority, — as  by  intermeddling  with  his  goods  (c),  and 
many  other  transactions  («?), — he  is  called  in  law  an 
executor  of  his  own  wrong,  de  son  tort ;  and  is  liable  to 
all  the  trouble  of  an  executorship,  without  any  of  the 
profits  or  advantages  (c).  But  merely  doing  acts  of 
necessity  or  humanity,  as  locking  up  the  goods,  or 
burying  the  corpse,  will  not  amount  te  such  iater- 
meddling  as  will  charge  a  man  as  executor  of  his  own 
wrong  (/").  An  executor  de  son  tort  cannot  bring  an 
action  himself  in  right  of  the  deceased;  but  actions  may 
be  brought  against  him  (^) ;  and  he  is  chargeable  with 
the  debts  of  the  deceased,  so  far  as  assets  come  to  his 
hands  {h)  ;  though,  as  against  creditors  in  general,  he  is 
allowed  all  payments  made  to  any  other  creditor  in  the 
same  or  a  superior  degree  (z),  himself  only  excepted  (A). 


(z)  Wentw.  ch.  3  ;  1  Salk.  299  ;  (_d)  Wentw.  ch.  14  ;  Stat.  43  Eliz. 

Whitehead  v.  Taylor,  10  Ad.  &  El.  c.  8. 

210.  (e)  Carmichael  v.  Cannichael,  2 

(a)  SeeLucyii.  "Walrond,  3Bing.  Phill.  101.      See  also  Meyrick  v. 

N.  C.  841.    As  to  the  doctrine  of  Anderson,  14  Q.  B.  726 ;  and  Hill 

relation,  by  which  the  letters  of  ad-  v.  Curtis,  Law  Rep.,  1  Eq.  Ca.  90. 

ministration  are  held  to  relate  back  (/)  Dyer,  166.    See  Serle  v.'Wa- 

to  acts  done  between  the  death  and  torworth,  4  Mee.  &  W.  9. 

their  being  taken  out,  see  Morgan  (y)  Bro.  Ab.  tit.  Administrator,  8. 

j>.  Thoinas,  8  Exch.  302 ;  Bodger  r.  (/i)  Dyer,  166  ;  Meyrick  v.  An- 

Arch,  10  Exch.  333.  derson,  ubi  sup.     • 

(5)  Comyna,  151.'  (i)  1  Chan.  Gas.  33. 

(e)  5  Rep.  53.  (i)  5  Rep.  20  ;  Moor,  527.  As  to 
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[And  though,  as  against  the  rightful  executor  or  ad- 
ministrator, he  cannot  plead  such  payment,  yet  it  shall 
be  allowed  him  in  mitigation  of  damages  (Z);  unless, 
perhaps,  upon  a  deficiency  of  assets,  whereby  the  rightful 
executor  may  be  prevented  from  satisfying  his  own 
debt(»n).]  But  let  us  now  see  what  are  the  power  and 
duty  of  an  executor  duly  appointed,  premising  only  that 
wherever  he  finds  any  difficulty  he  may  always  protect 
himself  from  responsibility,  by  applying  to  have  the 
estate  administered  under  the  direction  of  the  Court 
of  Chancery ;  and  that  what  is  here  stated  as  to  the 
position  of  an  executor,  will  be  found  to  apply  also  in 
general  to  that  of  an  administrator  also  (w). 

1.  He  [must  bury  the  deceased  in  a  manner  suitable 
to  the  estate  which  he  leaves  behind  him.  Necessary 
funeral  expenses  are  allowed,  previous  to  all  other  debts 
and  charges  (o).J  But  if:  he  be  extravagant,  or  misapply 
the  assets  in  this  or  in  any  other  particular,  it  amounts 
in  technical  language  to  a  devastavit;  that  is,  to  a  [de- 
vastation or  waste  of  the  substance  of  the  deceased :  and 
shall  only  be  prejudicial  to  himself,  and  not  to  the  cre- 
ditors or  legatees  of  the  deceased  (jo).  J 

2.  He  must,  in  the  next  place,  prove  the  will  of  the 
deceased; — or  (as  it  is  otherwise  expressed)  take  out 
prohate;  and  in  default  of  any  will,  the  person  entitled 
to  be  administrator  must  also,  at  this  period,  take  out 
letters  of  administration  (  q);—oi  both  which  proceedings 
enough  has  been  already  said. 

the  effect  of  payments  made  to  an  Adol.  260 ;   Bisset  a.  Antrotus,  4 

executor  de  son  fort,  see  Thompson  Sim.  512 ;  Corner  v.  Shew,  3  Mee.  & 

, .  Harding,  2  Ell.  &  Bl.  630.  W.  356. 

(0  12  Mod.  Ml  J  Parker  v.  Kett,  (p)  Shelley's  case,  1  Salk.  296  ; 

ubi  sup.  Godolph.  p.  2,  c.  26,  s.  2  ;  Camden 

(m)  Wentw.  ch.  U.  v.  Fletcher,  4  Mee.  &  W.  378. 

(n)  See  15  &  16  Vict.  c.  86,  ss.  (?)  If  the  administration  be  of  a 

45,  46  ;  et  post,  bk.  v.  c.  XIII.  special  or  temporary  kind  as  ex- 

(o)  As  to  funeral  expenses,  see  plained   sup.  p.  213,  the  deceased 

Hancock  V.  Podmore,   1  Barn.  &  having  left  a  will,  such  will  must 
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3.  He  must  also  [make  an  inventory  of  all  goods  and 
chattels ;]  or  in  other  words  of  all  personal  estate,  in-- 
eluding  chattels  real,  [whether  in  possession  or  action, 
of  the  deceased ;  and  this  inventory  he  is  to  deliver  in 
to  the  court,  upon  oath,  if  and  when  thereunto  lawfully 
required  (y). 

4.  He  is  to  collect  all  the  goods  and  chattels  so  inven- 
toried ;  J  and  to  that  end  is  to  commence  suit  or  action,  if 
necessary,  against  persons  who  withhold  them  (r).  And 
as  all  the  personal  estate  of  the  deceased,  whether  in 
possession  or  in  action  (desperate  debts  excepted),  is 
assets  in  the  hands  of  the  personal  representative,  and 
makes  him  liable  to  creditors  so  far  as  such  property 
extends  (s), — he  may,  consequently,  sell  so  much  of  it 
as  does  not  already  consist  of  money,  in  order  to  answer 
the  demands  that  may  be  made  upon  him.  And  on  this 
subject  it  may  be  worth  remark,  that  if  there  be  two  or 
more  executors  who  have  proved  the  will,  a  sale,  receipt 
or  release  by  one  of  them  shall  be  good  against  all  the 
rest  {t). 

5.  He  must  pay  the  debts  of  the  deceased  (m)  ;  and 

of  course  be  proved  by  tBe  adminis-  cutors  who  have  proved  shall  join 

trator  so  appointed.  (8  &  9  Vict.  c.  97,  s.  1).    It  has  been 

(i/)  Stat.  21  Hen.  8,  c.  5.     See  doubted,  moreover,  whether  a  sale  or 

Griffiths  1).  Antony,  5  Ad.  &  El.  623.  release  by  one  of  two  or  more  admi- 

(»•)  As  to  the  production  of  pro-  nigtratm-s,  is  also  good  as  against 

bate  or  grant  in  an  action  so  brought,  the  rest  (see  per  Lord  Hardwicke, 

see  Webb  v.  Atkins,  14  C.  B.  401.  in  Hudson  v.  Hudson,  1  Atk.  460)  ; 

As  to  the  liability  of  an  executor  but  in  the  courts  of  common  law, 

or    administrator  to    costs,  see    3  at  all  events,  executors  and  admi- 

&  4  Will.  4,  c.  42,  s.  31 ;  Farley  v.  nistrators  have  been  said  to  stand  in 

Briant,  3  Ad.  &  El.  839.  this  respect,  as  in  others,  on  the 

(s)  As  to  assets,  vide  sup.  p.  217,  same  footing  (per  Sir  J.  Strange, 

II-  (*»)•  Jacomb  v.  Harwood,  2  Ves.  sen. 

(<)  Dyer,  23.  It  may  be  ob-  267).  But  the  point  seems  not  con- 
served, however,  that  the  Bank  of  clusively  settled.  See  Selwyn,  N.  P. 
England  are  authorized,  before  they  11th  edit.  p.  784,  in,  notis,  and  Wil- 
allow  a  transfer  of  the  stock  of  a  liams'  Law  of  Executors,  p.  889, 
deceased  party  standing  in  their  n.  (c),  6th  edit, 
books,  to  require  that  all  the  exe-  (?j)  By  a  recent  statute,  17  &  18 
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in  payment  of  debts  must  observe  the  rules  of  priority, 
according  to  the  several  degrees  which  the  law  has  esta- 
blished in  this  matter  (m),  and  he  may  in  his  discretion 
pay  a  debt  barred  by  the  statutes  of  limitation  («). 
[Andj  first,  he  must  pay  all  funeral  charges,  and  the 
expense  of  proving  the  will,  and  the  like.  Secondly, 
debts  due  to  the  Crown,  on  record  or  other  spe- 
cialty (x).  Thirdly,  such  debts  as  are,  by  particular 
statutes,  to  be  preferred  to  all  others ;]  of  which 
there  are  some  miscellaneous  instances  in  the  statute 
book  (y).  Fourthly,  debts  of  record :  viz.,  debts  due 
on  judgments  (z),  statutes  merchant  and  staple,  and  re- 
cognizances (a) ;  and  amongst  debts  of  this  degree  are 
to  be  reckoned  also  decrees  in  equity  (S).  Fifthly, 
specialty  debts,  not  of  record,  as  those  upon  bonds,- 
covenants,  and  the  like,  under  seal;  or  debt  for  rent, 
Avhether  accruing  under  a  sealed  instrument  or  not  (c). 
Lastly,  debts  on  simple  contract,  viz.,  on  contract  by 
writing  unsealed,  or  without  writing.  Among  this  last 
class  [servants'  wages  are  by  some  with  reason  pre- 
ferred to  any  other  (rf):    and  so  stood  the  antient  law 


Vict.  c.  113,  (explained  by  30  &  31  i  Eq.  Ca.  451. 

Vict.  c.  69,)  the  heir  or  devisee  of  (a;)  1  And.  129. 

any  real  estate  under  mortgage  is  (y)  See  17  Geo.  2,  c.  88 ;  33  Geo. 

not  to  be  entitled  to  have  the  mort-  3,  c.  54,  s.  10,  &c. 

gage  discharged  out  of  the  personal  («)  In  order  to  take  preference 

estate,  or  out   of   any  other  real  over  heirs,  executors,  or  adminis- 

estatc,  of   the    deceased,   hut  the  trators,  the  judgment  must  be  duly 

lands  mortgaged  shall  be  primarily  registered  under  23  &  24  Vict.  c.  38, 

liable — unless  the  testator  shall  in  and  27  &  28  Vict.  c.  112. 

his  wiU  declare  expressly  or  by  ne-  (a)  4  Hep.  60  ;   Cro.  Car.  363. 

cessary  implication  an  intention  to  As  to  debts  of  record,  vide  sup.  p. 

the  contrary.  This,  however,  is  to  he  145. 

without  prejudice  to  the  right  of  the  (J)  Shafto  v.  Powell,  3  Lev.  355  ; 

.mortgagee  to  obtain  full  payment,  Morrice  v.  The  Bank  of  England,  3 

either  out  of  the  personal  estate  or  Swanst.  573. 

otherwise.  (c)  1  Went.  Off.  Ex.  c.  12. 

(«-■)  Lowis  V.  Rumney,  Law  Hep.,  (<^)  1  Roll.  Abr.  927. 
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[according  to  Bracton  {f)  and  FJeta  (jg)  ;  ■^rho  reckon 
among  the  first  debts  to  be  paid,  servitia  servientium  et 
stipendia  famulorum.  Among  debts  of  equal  degree,  the 
executor  is  allowed  to  pay  himself  first,  by  retaining  in 
his  hands  so  much  as  his  debt  amounts  to  (Ji).  But  an 
executor  of  his  own  wrong  is  not  allowed  to  retain;  for 
that  would  tend  to  encourage  creditors  to  strive  who 
should  first  take  possession  of  the  goods  of  the  deceased ; 
and  would  besides  be  taking  advantage  of  his  own 
wrong,  which  is  contrary  to  the  rule  of  law  (i).J  -Also 
among  several  creditors  of  equal  degree,  whether  by 
specialty  or  otherwise,  he  shall  be  first  paid  who  shall  first 
obtain  judgment  for  his  debt ;  and  the  executor  or  ad- 
ministrator cannot  resist  his  action  on  the  ground  that 
nothing  will  be  left  for  the  other  creditors.  He  may  resist 
it,  however,  on  the  ground  that  there  is  not  enough  to  pay 
a  creditor  of  higher  degree.  And  this  defence  he  is  bound 
to  make,  if  he  have  notice  that  a  bigher  debt  is  outstand- 
ing {k) ;  for  otherwise,  on  deficiency  of  assets,  he  must 
answer  for  it  out  of  his  own  estate.  Of  debts  of  record 
he  has  notice  by  construction  of  law ;  but  with  respect 
to  those  by  specialty,  an  actual  notice  is  required  in 
order  to  make  him  personally  liable  for  a  payment  out  of 
due  order  (/);  If  after  exhausting  the  whole  assets  which 
have  come  to  his  hands,  by  the  due  payment  of  debts;, 
he  be  afterwards  sued  by  a  creditor  remaining  unpaid, 
he  is  entitled  to  protect  himself  by  proving  that  he  has 
fully  administered,  which  is  called  a  plea  of  plene  ad- 
ministravit  (rn).     And  upon  this  plea,  the  creditor  is  en- 

(/)  Bracton,  lib.  2,  c.  26.  v.  Mercer,  1  T.  E.  690. 

(jr)  Fleta,  Ub.  2,  c.  56,  s.  10.  {I)  See  Smith  v.  Day,  2  Mee.  & 

(Ji)  Cock  V.  Goodfellow,  10  Mod.  "W.  684. 
496.    As  to  retainer,  see  1  EoU.         (to)  As  to  this  plea,  see  Palmer 

Abr.  922  ;  Plowd.  543  ;  Glaholm  v.  v.  "Waller,  1  Mee.  &  W.  689  ;  Smith 

Kowntree,  6  Ad.  &  El.  710.  fo.  Day,  nbi  snp. ;  Glaholm  v.  Eown- 

(i)  S  "Rfep.  30.  ti-ee,  6  Ad.  &  El.  710  ;  Dawson  v. 

(A)  Dy.  32  ;  2  Leon.  60  ;  Sawyer  -Gregory,  7  Q.  B.  757. 
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titled  to  judgment  that  he  shall  be  paid  out  of  any  other 
assets  that  shall  come  to  the  defendant's  hands ;  which  is 
called  a  judgment  of  assets  in  futuro  or  quando  ac- 
ciderint  (n). 

6.  [When,  the  debts  are  all  discharged  (o),the  legacies 
claim  the  next  regard;  which  are  to  be  paid  by  the 
executor  so  far  as  his  assets  will  extend  (p) ;  but  he  may 


(«)  By  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  125), 
s.  91,  proceedings  against  executors 
upon  a  judgment  of  assets  in  futuro, 
may  be  as  provided  by  the  15  &16 
Vict.  c.  76,  as  to  writs  of  revivor. 
(As  to  writs  of  revivor,  vide  post, 
book  V.  c.  X.) 

(o)  It  will  bo  desirable  to  notice 
in  this  place,  the  following  enact- 
ments for  the  protection  of  an  exe- 
cutor (or  administrator). 

By  13  &  li  Vict.  c.  35,  ss.  19— 
25,  and  23  &  24  Vict.  c.  38,  s.  14, 
he  may  obtain  a  Chancery  order  at 
chambers,  for  taking  an  account  of 
the  outstanding  debts  and  liabilities 
with  which  he  has  to  deal. 

By  22  &  23  Vict.  c.  35,  ss.  27, 
28,  if  liable  on  a  lease  granted  to 
the  deceased,  or  on  the  convey- 
ance of  ijroperty  to  him  subject  to 
a  chief  rent  or  rent-charge,  he  may, 
— after  assigning  or  conveying  such 
lease  or  property  to  a  purchaser, 
and  following  in  other  respects  the 
coui-se  pointed  out  by  the  Act, — 
proceed  to  distribute  the  assets  with- 
out being  personally  responsible  for 
claims  which  may  afterwards  accrue 
due  under  such  lease  or  conveyance. 

By  the  same  Act  (sect.  29),  if  he 
shall  give  proper  notices  to  creditors 
and  others  to  send  in  their  claims, 
as  directed  in  the  statute,  he  is 
enabled  afterwards,  when  the  time 


named  in  the  notices  has  expired, 
to  distribute  the  assets  among  the 
parties  entitled,  of  whose  claims  he 
has  been  then  apprised.  (See  Clegg 
V.  Rowland,  Law  Rep.,  3  Eq.  Ca. 
368.) 

By  the  same  Act  (sect.  30)  and 
23  &  24  Vict.  c.  38,  ».  9,  he  may  ap- 
ply to  the  Court  of  Chancery,  for 
advice  or  direction  respecting  the 
administration  of  the  assets ;  and 
if  he  acts  under  such  advice  or  di- 
rection, he  will  be  discharged  so  far 
as  regards  his  own  responsibility. 

By  23  &  24  Vict.  c.  145,  s.  30,  it 
is  made  lawful  for  executors  to  pay 
debts  or  claims  upon  any  evidence 
that  they  may  think  sufficient ;  and 
to  accept  any  composition  or  se- 
cm-ity  for  debts  due  to  the  deceased  ; 
and  to  allow  time  for  payment  of 
any  such  debt :  and  also  to  compro- 
mise, compound,  or  submit  to  arbi- 
tration all  debts,  accounts,  claims, 
and  things  whatsoever,  without  be- 
ing responsible  for  any  loss  occa- 
sioned thereby.  (See  also  the  enact- 
ments relative  to  trustees  generally, 
mentioned  post,  vol.  rv.  p.  46  ;  and 
30  &  31  Vict.  c.  132,  as  to  the  secu- 
rities in  which  trust  funds  may  be 
invested  by  executors  or  adminis- 
trators.) 

(^))  He  must,  however,  retain  the 
legacy  duty,  and  pay  it  over  to  the 
commissioners  of  inland  revenue. 
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[not  give  himself  the  preference  herein,  as  in  the  case  of 
flehts  (q).] 

A  legacy  is  a  bequest  by  will  of  goods  and  chattels — 
including  in  that  term  chattels  real  (r).  Such  bequest 
transfers  to  the  legatee  an  inchoate  property  in  that 
which  is  given,  but  his  interest  therein  is  not  perfect 
•\vithout  the  assent  of  the  executor.  For  [if  I  have  a 
general  or  pecuniary  legacy  of  lOOZ.,  or  a  specific  one 
of  a  piece  of  plate,  I  cannot  in  either  case  take  it 
without  the  consent  of  the  executor  (s).  Tor  in  him  all 
the  chattels  are  vested]  in  the  first  instance ;  [and  it 
is  his  business  to  see  whether  there  is  a  sufficient  fund 
to  pay  all  the  debts  of  the  testator  (t) ;  the  rule  of 
equity  being,  that  a  man  must  be  just  before  he  is  per- 
mitted to  be  generous ;  or  as  Bracton  expresses  the  sense 
of  our  antient  law  (m),  "  de  bonis  defuncti prima  deducenda 
sunt  ea  qua  sunt  necessitatis,  et  postea  qua  sunt  utilitatis, 
et  ultimo  qua  sunt  voluntatis"}  And  in  case  of  a  de- 
ficiency of  assets,  all  the  general  legacies  must  abate 
proportionably ;  nay,  even  [if  the  legatees  have  been 
paid,  they  are  bound  to  refund  a  rateable  part,  in  case 
debts  come  in  afterwards  more  than  sufficient  to  exhaust 
the  residuum  after  the  legacies  paid  (x).  And  this 
law  is  as  old  as  Bracton  and  Fleta,  who  tell  us,  "si 
plura  sint  debita,  vel  plus  legatum  fuerit,  ad  qucB  catalla 
defuncti  non  sufficiant,  fiat   ubique  defalcatio,  excepto 


(j)  2  Vem.  434;   2  P.  Wms.  but  he  is  made  liable  to  pay  in  re* 

25.    As  to  the  remedy  of  a  legatee  spect  thereof,  succession  duty  under 

against  the  executor,  &c.,  in  case  of  that  Act. 

non-payment  of  a  legacy,  vide  post,  (a)  See  Co.  Litt.  Ill ;  Aleyn,  39  ; 

P-  232.  Richards  v.  Browne,  3  Bing.  N.  C. 

(r)  By  the  Succession  Duty  Act,  493. 

1853  (16  &  17  Vict.  c.  51,  s.  19),  no  (i)  Smith  v.  Day,  2  Mee.  &  W. 

legatee  shall  be  chargeable  with  le-  684. 

gacy  duty,  in  respect  of  any  lease-  («)  L.  2,  c.  26. 

hold  liereditaments  of  the  testator,  (a;)  Newman  v.  Barton,  2  Vern. 

as  belonging  to  the  personal  estate ;  205. 
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[reffis  privilegio  "  (2;).]  However,  [a  specific  legacy  of  a 
piece  of  plate,  a  horse,  or  the  like,  is  not  to  abate  at  all, 
unless  there  be  not  sufficient  without  such  abatement  to 
pay  the  debts  of  the  deceased  (a),]  But,  on  the  other 
hand,  it  is  liable  to  ademption  ;  which  arises  where  the 
thing  so  bequeathed  is  afterwards  disposed  of  in  some 
other  manner,  by  the  testator  himself  before  his  death: 
and  where  a  specific  legacy  is  thus  adeemed,  the  legatee 
has  no  longer  any  claim  under  the  will  {b). 

If  the  legatee  dies  before  the  testator,  the  legacy  is 
in  general  lost  or  lapsed,  and  shall  sink  into  the  residuum. 
But  by  a  provision  in  the  new  "Will  Act,  (7  Will.  IV. 
&  1  Vict.  c.  26,  s.  33),  referred  to  in  the  chapter  on 
Devises,  an  exception  to  this  rule  is  now  introduced, 
in  the  case  where  the  bequest  is  to  a  child,  or  other 
issue  of  the  testator,  for  any  estate  or  interest  not  de- 
terminable at  or  before  the  death  of  the  legatee,  and 
the  legatee  leaves  issue,  who  survives  the  testator,  and 
no  intention  to  exclude  such  issue  appears  on  the  face  of 
the  will  (c).  If  a  contingent  legacy  be  left  to  any  one, 
as  when  he  attains,  or  if  he  attain,  the  age  of  twenty-one, 
and  he  die  before  that  time,  it  is  a  lapsed  legacy,  even 
though  he  survive  the  testator  {d).  However,  [a  legacy 
to  one,  to  be  paid  when  he  attains  the  age  of  twenty-one 
years,  is  a  vested  legacy ;  an  interest  which  commences  in 
prcBsenti,  although  it  be  solvendum  infuturo :  and  if  the 
legatee  dies  before  that  age,  his  representatives  shall  re- 
ceive it  out  of  the  testator's  personal  estate  (e).]     But 

(;)  Bract.  1.  2,  i .  26 ;  Flota,  1.  2,  (c)  Vide   sup.  vol.  I.  pp.  624, 

c.  67,  s.  11.  625. 

(a)  2  Vem.    111.     Where   the  {d)  Dyer,  59 ;   1  Eq.  Cas.  Ab. 

assets  are  deficient,  debts  are  to  be  295  ;  2  Bl.  Com.  513.    See  Locke  ». 

preferred  to  specific  legacies.  (Rich-  Lamb,  Law  Eep.,  4  Eq.  Cas.  372. 

ards  V.  Browne,  3  Bing.  N.  C.  493.)  (e)  Blackstone  says  (toI.  ii.  p. 

(h)  See  In  re  Gibson,  Matthews  513),  that  this  distinction  is  bor- 

V.  Foulsham,  Law  Eep.,  2  Eq.  Ca.  rowed  from  the  civil  law,  and  cites 

669  J  Dawson  t\  Dawson,  4  Eq.  Ca.  JFf .  35, 1. 1, 2.    He  also  remarks  that 

504 ;  Nevin  v.  Diysdale,  ibid.  517.  its  adoption  in  onr  ordinary  courts 

VOL.  II.  Q 
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on  the  other  hand,  [if  such  legacies  be  charged  upon  a 
real  estate,  in  both  cases  they  shall  lapse  for  the  benefit 
of  the  heir,]  unless  there  be  something  further  in  the 
Tvill,  sufficient  to  show  an  intention  to  the  contrary  (/). 
If  a  legacy,  due  iminediately,  be  charged  on  land  [inte- 
rest shall  be  payable  thereon  from  the  testator's  death;] 
but  if  not  so  charged,  a  vested  pecuniary  legacy  will  carry 
interest  (at  the  rate  of  4Z.  per  cent,  per  annum)  from 
the  end  of  the  year  after  the  death  of  the  testator; 
for  that  is  the  time  allowed  by  law  to  the  executors  for 
the  payment  of  legacies  (^), 

By  another  species  of  contingent  legacy,  personal 
estate  is  sometimes  bequeathed  to  A,,  aiid  upon  his 
dying  without  issue,  then  over  to  B.  This  was  formerly 
considered  as  importing  an  indefinite  failure  of  issue ; 
and  the  bequest  over  was  consequently  held  to  be  void, 
as  too  remote  and  tending  to  perpetuity  (Ji).  But  a  con- 
trary rule  is  now  established  by  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  29,  as  more  particularly  explained  in  our  chapter 
on  Devises  (z).  !For,  by  that  provision,  this  expression 
is  now  to  be  construed  (unless  a  contrary  intention 
appear  on  the  face  of  the  will)  as  importing  a  failure  of 
issue  in  the  lifetime  or  at  the  death  of  A.  Such  a  be- 
quest, as  that  just  mentioned,  will,  consequently,  now 
be  good. 

7.  [When  all  the  debts  and  particular  legacies  are 
discharged,  the  surplus,  or  residuum,  must  be  paid  to 
the  residuary  legatee,  if  any  be  appointed  by  the  will  {h), 

of  law  IS  owing  to  ita  haying  been  will  carry  the  di-vidends  from  the 

before  adopted  in  the  Ecclesiastical  testator's  death.    (Kirby  •!).  Potter, 

•Courts ;  and  cites  1  Eq.  Cas.  Ab.  4  Ves.  751 ;  Barrington  ».  Tristam, 

295.  «  Ves.  349.) 

(/)  Dnke  of  Chandosw.  Talbot,  (A)  Eeame,  Cont.  Eem.  485,  9th 

2  P.  Wms.  601 ;  see  Co.  Litt.  by  edit.    As  to  perpetuity,  see  vol.  I. 

Butl.  237  a,  note  (1).  p.  569. 

■    (g)  Maxwell  v.  "Wettenhall,  2  P.  (i)  Vide  sup.  vol.  I.  p.  627. 

Wms.  26,  27.    Jh  «ase,  however,  of  (J)  It  may  be  here  remarked,  that 

a  specific  legacy  of  «itflc7«,  such  legacy  before  paying  over  such  residuum. 
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[and  if  there  be  none,  it  was  long  a  settled  notion  that 
it  devolved  to  the  executor's  own  use,  by  virtue  of  his 
executorship  (Z).]  That  doctrine,  however,  was  after- 
wards understood  as  subject  to  this  restriction,  that 
wherever  there  was  sufficient  on  the  face  of  the  will  to 
show  that  the  executor  was  not  intended  to  have  the 
residue,  it  should  go  to  the  next  of  kin  {m).  And  it  has 
since  been  provided  by  11  Geo.  IV.  &  1  "Will.  IV.  c.  40, 
that  unless  it  shall  appear  on  the  will  that  the  executor 
was  intended  to  have  the  residue,  he  shall  be  deemed  by 
a  court  of  equity  a  trustee  for  such  persons  (if  any)  as 
would  be  entitled  (had  the  testator  died  intestate)  to 
claim  as  next  of  kin  under  the  Statute  of  Distributions, 
now  about  to  be  mentioned  (ra). 

8.  In  the  case  of  intestacy — to  turn  to  the  position  of 
an  administrator  as  distinct  from  that  of  an  executor — 
and  in  relation  to  the  residuum  which  there  may  be  after 
payment  of  debts,  it  was  also  formerly  much  doubted 
whether  or  no  the  administrator  [could  be  compelled 
to  make  any  distribution  of  the  intestate's  estate  (o). 
For  though — after  the  administration  was  taken  in 
effect  from  the  ordinary,  and  transferred  to  the  rela- 
tions of  the  deceased, — the  spiritual  court  endeavoured 
to  compel  a  distribution,  and  took  bonds  of  the  admi- 
nistrator for  that  purpose,  such  bonds  were  prohibited 
by  the  temporal  courts,  and  declared  void  at  law  (js).  j 
But  [now  these  controversies  are  quite  at  an  end;  for 
by  the   Statute  of  Distributions  (22   &  23   Car.   II. 


the  executor  must  pass  his  residitary  (Z)  Perkins,  625. 

accownt  before  the  Board  of  Inland  (ro)  2  Bl.  Com.  515  ;  11  Geo.  4 

Eeveune,  setting  forth,  in  the  pre-  &  1  Will.  4,  c.  40. 

scribed  forn:!,  the  particulars  of  the  («)   See  Lore  v.  Gaze,  8  Beav. 

assets  of  the  estate  and  of  the  pay-  472. 

ments   made    thereout,— the  duty  (o)  Godolph.  p.  2,  c.  32. 

(which  is  payable  as  well  on  the  {p)  Hughes  v.  Hughes,  1  Lev. 

residuum  as  on  the  particular  lega-  233 ;  Cart.  125  j  Edwards  v.  Free- 

cies)  being  calculated  on  the  balance  man,  2  P,  Wms.  447. 

found. 

q2 
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[c.  10),  explained  by  29  Car.  II.  c.  3,  it  is  enacted,] 
that  the  surplusage  of  intestates'  estates, — except  of 
femes  covert,  the  administration  and  enjoyment  of 
whose  estates  belong,  by  the  principles  of  the  common 
law,  to  their  husbands, — shall,  [after  the  expiration  of  one 
full  year  from  the  death  of  the  intestate,  be  distributed 
in  the  following  manner: — One  third  shall  go  to  the 
widow  of  the  intestate,  and  the  residue  in  equal  propor- 
tions to  his  children,  or,  if  they  be  dead,  to  their  repre- 
sentatives, that  is,  their  lineal  descendants ;  if  there  are 
no  children  or  legal  representatives  of  such  children  sub- 
sisting, then  a  moiety  shall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree,  and  their  repre- 
sentatives :  if  no  widow,  the  whole  shall  go  to  the  chil- 
dren ;  if  neither  widow  nor  children,  the  whole  shall  be 
distributed  among  the  next  of  kin  in  equal  degree,  and 
their  representatives :  but  no  representatives  are  ad- 
mitted, among  collaterals,  farther  than  the  children  of 
the  intestate's  brothers  and  sisters  (§').]  The  next  of 
kindred  here  referred  to,  are  to  be  ascertained  by  the 
same  rules  of  consanguinity,  as  those  which  indicate  who 
are  entitled  to  letters  of  administration,  of  which  we 
have  sufficiently  spoken  (r).  And  therefore  by  22  &  23 
Car.  II.  c.  10,  the  father,  or,  if  he  were  dead,  [the 
mother,  succeeded  to  all  the  personal  eflfects  of  their 
children  who  died  intestate  and  without  wife  or  issue ;  in 
exclusion  of  the  other  sons  and  daughters,  the  brothers 
and  sisters  of  the  deceased.  And  so  the  law  still  remains 
with  respect  to  the  father ;  but  by  statute  1  Jac.  II.  c. 
17,  if  the  father  be  dead,  and  any  of  the  children  die 
intestate  without  wife  or  issue,  in  the  lifetime  of  the 
mother,  she  and  each  of  the  remaining  children,  or  their 
representatives,  shall  divide  his  effects  in  equal  portions. 
It  is  obvious  to  observe  how  near  a  resemblance  this 

(y)   Eaym.   496;    Lord  Eaym.     108,  where  a  Table  of  Distributions 
671 ;  Pefct's  case,  1  P.  Wms.  27  ;     ia  given, 
see  1  Chit.  Gen.  Pract.  of  the  Law,         (?•)  Vide  sup,  p.  212, 


,CH.  VII.— OF  TITLE  BT  WILL  AND  BY  ADMINISTRATION.  229 

[Statute  of  Distribution  bears,  in  some  particulars,  to  our 
antient  English,  law,  de  rationabili  parte  bonorum,  spoken 
of  at  the  beginning  of  this  chapter ;  and  which  Sir  Edward 
Coke  himself,  though  he  doubted  the  generality  of  its 
restraint  on  the  power  of  devising  by  will,  held  to  be 
universally  binding,  (in  point  of  conscience  at  least,) 
upon  the  administrator  or  executor,  in  the  case  of  either  a 
total  or  partial  intestacy  (s).  It  also  bears  some  resem- 
blance to  the  Roman  law  of  succession  ab  intestato  (t) ; 
which,  and  because  the  Act  was  also  penned  by  an  emir 
nent  civilian  (u),  has  occasioned  a  notion  that  the  par- 
liament of  England  copied  it  from  the  Roman  praetor  («).  J 
So  likewise  [there  is  another  part  of  the  Statute  of  Dis- 
tributions, where  directions  are  given  that  no  children 
of  the  intestate  (except  his  heir  at  law)  on  whom  he  has 
settled  in  his  lifetime  any  estate  in  lands,  or  pecuniary 
portion,  equal  to  the  distributive  shares  of  the  other 
children,  shall  have  any  part  of  the  surplusage  with  their 
brothers  and  sisters ;  but  if  the  estates  so  given  them,  by 
way  of  advancement,  are  not  quite  equivalent  to  the 
other  shares,  the  children  so  advanced  shall  now  have  so 
much  as  will  make  them  equal  {x).  This  just  and  equit- 
able provision  hath  been  also  said  to  be  derived  from  the 
collatio  bonorum  of  the  imperial  law ;  which  it  certainly 

(s)  2  Inst.  33  ;  see  Petit  v.  Smith,  (m)  Sir  Walter  Walker ;  see  per 

1  P.  Wms.  8.  Holt,  C.  J.,  in  1  Ld.  Kaym.  574. 

(t)  The  general  rule  of  such  sue-  (v)  Blackstone  (toI.  ii.  pp.  516, 
cession  was  this  : — 1.  The  children  520)  proceeds  to  intimate  a  doubt  of 
or  lineal  descendants  in  equal  por-  this,  as  the  Ism  oi  pars  rationaMlis 
tions.  2,  On  failure  of  these,  the  prevailed  "  from  the  time  of  Canute 
parents  or  lineal  ascendants,  and  "  downwards,  many  centuries  before 
with  them  the  brethren  or  sisters  of  "  Justinian's  laws  were  known  or 
the  whole  blood ;  or,  if  the  parents  "  heard  of  in  the  western  part  of 
were  dead,  all  the  brothers  and  sis-  "  Europe."  But  it  might  have  been 
ters,  together  with  the  representar  drawn,  as  he  himself  afterwards  ad- 
tires  of  a  brother  or  sister  deceased.  mits,  from  the  Eoman  law,  at  a 
3.  The  next  collateral  relations  in  period  earlierthan  that  of  Justinian, 
equal  degree.  4.  The  husband  or  (/»)  See  Boyd  v.  Boyd,  Law  Eep,, 
wife  of  the  deceased.  (Ff.  38,  15  ;  4  Eq.  Ca.  305. 
1  Nov.  118,  c.  1,  2,  3  ;  127,  c.  1.) 
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[resetnbles  in  some  points,  though  it  differs  widely  in 
others  (y).  But  it  may  not  be  amiss  to  observe,  that,  with 
regard  to  goods  and  chattels,  this  is  part  of  the  antient 
custom  of  London  (z),  of  the  province  of  York,  and  of 
our  sister  kingdom  of  Scotland  (a);  and  that,  with  regard 
to  lands  descending  in  coparcenary,  it  hath  always  been, 
and  still  is,  the  common  law  of  England,  under  the  name 
of  hotchpot  (S). 

It  must  be  acknowledged,  however,  that  the  doctrine 
and  limits  of  representation  laid  down  in  the  Statute  of 
Distributions,  seems  to  have  been  principally  borrowed 
from  the  civil  law;  whereby  it  wUl  sometimes  happen 
that  personal  estates  are  divided  per  capita,  and  some- 
times per  stirpes;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  per  stirpes  only  (c). 
They  are  divided  per  capita, — to  every  man  an  equal 
share, — when  all  the  claimants  claim  in  their  own 
rightSj  as  in  equal  degree  of  kindred,  and  not  jure 
reprcRsentationis,  in  the  right  of  another  person.  As  if 
the  next  of  kin  be  the  intestate's  three  brothers.  A.,  B, 
and  C. ;  here  his  effects  are  divided  into  three  equal 
portions,  and  distributed  per  capita,  one  to  each :  but 
if  one  of  these  brothers.  A.,  had  been  dead,  leaving  three 
children^  and  another,  B.,  leaving  two ;  then  the  distri- 
bution must  have  been/ier  stirpes;  viz.  one-third  to  A.'s 
three  children,  another  third  to  B.'s  two  children,  and 
the  remaining  third  to  C,  the  surviving  brother.  But 
if  C.  had  also  been  dead,  without  issue,  then  A.'s  and 
B.'s  five  children,  being  all  in  equal  degree  to  the  in- 
testate, would  take  in  their  own  rights  per  capita  ;  viz. 
each  of  them  one-fifth  part  {_d).\ 

The  Statute  of  Distributions  expressly  excepted  and 
reserved  the  customs  of  the  city  of  London,  of  the  pro- 

{y)  Ff.  37,  6, 1.  (J)  Vide  sup.  vol.  I.  p.  338. 

(z)  See  Kemps  v.  Kelsey,  Prec.  (o)  Vide  sup.  vol.  I.  p.  419. 

Ch.  596.  Id)  Prec.  Chanc.  54. 

(a)  Ersk.  Instit.  b.  3,  ti-.  9,  ss.  24, 
25. 
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vince  of  York,  and  of  all  other  places  having  peculiar 
customs  of  distributing  intestates'  effects.  So  that, 
though  in  those  places  the  restraint  of  devising  had  been 
removed  by  the  statutes  formerly  mentioned  (e) ;  their 
antient  customs  long  remained  in  full  force  with  respect 
to  the  estates  of  intestates  (/). 

Any  special  customs,  however,  concerning  the  dis- 
tribution of  these  estates  have  now  wholly  ceased  and 
determined ;  having  been  all  abolished  by  19  &  20  Vict. 
c.  94,  save  only  with  respect  to  the  estates  of  those  who 
may  have  died  on  or  before  the  31st  December,  1856. 
And  this  statute  enacts,  that  the  distribution  of  the 
personal  estate  of  all  persons  dying  on  or  after  the 
first  January,  1857,  shall  take  place,  as  if  such  customs 
had  never  existed;  and  as  if  the  rules  for  the  distri- 
bution of  the  personal  estates  of  intestates  generally 
prevalent  in  the  province  of  Canterbury  had  prevailed 
throughout  England  and  "Wales, — any  law  or  statute  to 
the  contrary  notwithstanding. 

We  have  thus  taken  some  general  view  of  the  duty  of 
the  personal  representative,  in  respect  to  his  administra- 
tion of  the  estate  of  the  deceased.  It  only  remains  to 
add,  that  this  branch  of  the  law  is  variously  distributed 
in  point  of  jurisdiction.  For  the  Court  of  Probate, 
though  it  has  an  exclusive  province  in  the  matter  of  pro- 
bates and  administrations,  cannot  entertain  suits  against 
executors  or  administrators,  to  compel  them  to  pay  the 
debts,  legacies,  or  distributive  shares  of  residues,  which 

(e)  Vide  sup.  p.  199.  first  set  aside  for  her  own  use,  and 

(/)  An  account  of  these  pecu-  the  residue  divided  into  three  parts, 

liar  customs   in  some  places  mth  whereof  she  took  one,  the  children 

regard  to  the  estates  of  intestates  another,  and  the  administrator  the 

will  be  found  in  Blaekstone  (vol.  2,  third ;  which  last,  or  dead  man's 

pp.  518,  519).    If  the  deceased  left  pai-t,  (till  the  statute  1  Jac.  2,  c.  17,) 

1  widow  and  children,  her  apparel  he  was  wont  to  retain  for  his  own 

and   bedroom  furniture,  called  in  use.    (See  Matthews  v.  Newby,  1 

London  the  widoiv's  chainber,  was  Vem.  133.) 
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are  due  from  tlie  estate  of  the  testator  or  intestate  (^) ; 
and  the  enforcement  of  their  duty,  as  regards  the  two  last 
of  these  subjects,  belongs  exclusively  (among  the  supe- 
rior courts)  to  the  Court  of  Chancery  (A).  As  regards 
the  first,  (viz,  the  payment  of  debts,)  the  enforcement 
of  their  duty  belongs,  in  one  point  of  view,  to  the  Court 
of  Chancery ;  in  another,  to  the  superior  courts  of  the 
common  law,  viz.  the  Queen's  Bench,  Common  Pleas, 
and .  Exchequer.  For  payment  of  the  debts  due  from 
the  estate  of  the  deceased  is  part  of  the  relief  afforded 
in  a  suit  in  equity  for  the  administration  of  assets ;  and, 
upon  the  death  of  a  debtor,  the  right  of  maintaining  an 
action  to  recover  the  debt  survives  against  his  executors 
or  administrators. 

(g)  The  Spiritual  courts,  super-  bequeatlied,  and  to  the  bequest  of 

seded  in  matters  testamentary  by  -which  the  executor  has  assented, 

the  Court  of  Probate,  had  a,  juris-  (See  Doe  v.  Guy,  3  East,  123 ;  Jones 

diction  as  to  compelling  payment  of  ■».  Tanner,  7  Bam.  &  Cress.  542  j 

legacies   and   distributive    shares ;  Williams'  Executors,  p.  1783,  6th 

but  it  was  of  an  inconvenient  and  ed.)    On  the  other  hand,  both  a  dis- 

defective  nature.    (Report  on  Ec-  tributive  share  or  a  legacy  (general 

clesiastical  Courts,  dated  16th  Feb.  or  specific)  may  be  recovered  in  the 

1882,  p.  39.)  eovmty  oowt  of  the  district,  (which 

(A)  A  superior  court  of  the  com-  now  possesses  an  equitable  as  well 

mon  law  can  entertain  no  action  for  as  a  legal  jurisdiction,)  where  the 

a  distributive  share  of  residue ;  nor  estate  does  not  exceed  in  value  the 

for  a  legacy,  except  in  the  particular  sum  of  500?.  (see  28  &  29  Vict, 

case  where  the  action  is  brought  by  c.  99). 
the  legatee  of  a  chattel  specifically 
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CONCLUSION. 

OP  SOME  MIXED  OR  IRREGULAR  SUBJECTS  OF 
PROPERTY. 


We  have  thus  taken  a  general  survey  of  the  law  of  pro- 
perty, under  its  great  divisions  of  "things  real"  and 
"things  personal;"  which  fomij  as  we  have  seen,  two 
distinct  classes  of  subjects,  strongly  contradistinguished 
from  each  other,  not  only  as  regards  the  natural 
qualities  of  immobility  on  the  one  hand,  and  mobility 
on  the  other,  but  also  as  regards  the  legal  constitution 
and  incidents  to  which  each  class  respectively  is  liable. 
There  is,  however,  no  science  which  admits  of  an  arrange- 
ment so  perfect  as  to  be  subject  to  no  anomalies ;  and  in 
the  law  of  property  there  are,  accordingly,  some  few 
cases  of  irregular  character,  with  the  consideration  of 
which  we  intend  to  close  the  Second  Book  .  of  these 
Commentaries, 

First,  then,  there  are  some  matters  falling  within  the 
definition  of  things  real,  which  are  attended,  neverthe- 
less, with  some  of  the  legal  qualities  of  things  personal ; 
and,  again,  there  are  others  which,  though  things  per- 
sonal in  point  of  definition,  are,  in  respect  of  some  of 
their  legal  qualities,  of  the  nature  of  things  real.  Of 
these  in  their  order. 

I.  The  subjects  which  present  themselves  for  notice, 
under  the  first  head,  are  as  follows :  — 

1.  Emblements  ; — or  the  growing  crops  of  those  vege- 
table productions  of  the  soil,  which  are  annually  pro- 
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duced  hj  the  labour  of  the  cultivator.  All  natural 
growths  (it  is  to  be  observed),  until  actually  severed 
from  the  soil,  are  in  legal  contemplation  parcel  of  the 
realty,  not  less  than  the  soil  itself;  but,  upon  severance, 
change  their  character,  and  are  converted  into  per- 
sonalty. They  are  consequently  governed,  when  in  the 
first  predicament,  by  all  those  rules  as  to  estate  and 
title  which  are  incident  to  things  real ;  when  in  the 
second,  by  all  those  which  attach  to  things  personal. 
Thus  trees,  while  still  implanted  in  the  ground,  are 
parcel  [of  the  freehold ;  and  as  such  wiU  pass,  on  the 
death  of  the  terretenant,  to  his  heir  or  devisee :  but, 
when  felled  or  blown  down,  are  part  of  his  personal  es- 
tate ;  and,  at  his  decease,  will  belong  to  his  personal 
representative. 

To  this  general  doctrine,  however,  there  is  an  excep- 
tion in  the  case  of  the  fructus  industriales,  such  as  are 
above  described  under  the  name  of  emblements;  for 
these,  though  still  in  union  with  the  soil,  follow,  never- 
theless, in  several  particulars,  the  nature  of  personal,  as 
distinguished  from  real  estate. 

In  the  first  place,  emblements  may  be  lawfully  severed 
from  the  soil,  and  removed  by  the  tenant  whose  cultiva- 
tion has  produced  them,  though  his  interest  ia  the 
land  may  be  too  limited  to  entitle  him  to  cut  down 
trees  or  the  like.  And,  as  shown  in  a  former  part  of 
the  work,  a  tenant,  whose  estate  determines  at  a  period 
which  he  was  not  in  a  condition  to  foresee,  is  entitled  to 
cut  and  carry  away,  when  ripe,  even  after  his  tenancy 
has  determined,  the  emblements  which  he  himself  has 
sown  or  planted ;  and  to  convert  them  to  his  own  use, 
as  his  own  goods  and  chattels  («). 

(fl)  Vide  vol.    I.  pp.  269,  298,  nancy  is  superseded  by  a  new  spe- 

where  it  is  shown  that  'm  some  cases  ties  of  protection  afforded  by  \i  & 

the  common  law  right  of  the  tenant  15  Vict.  u.  25  ;  but  that  otherwise 

as  to  conveying  away  emblements  it  is  in  full  force, 
after  the  determination  of  the  te- 
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Again,  upon  the  death  of  a  terretenant  seised  in  fee, 
the  emblements  on  his  land  will  devolve,  by  the  rule  of 
law,  upon  his  executor,  or,  in  case  of  his  intestacy,  on  his 
administrator ;  and  will  not  (in  such  last  case)  descend, 
like  the  land  itself,  to  his  heir :  for  which  the  reason 
seems  to  be,  that  they  were  sown  by  him  with  the  inten- 
tion of  being  reaped,  and  of  being  thus  ultimately  con- 
verted into  personal  estate.  The  law,  however,  makes 
in  this  case  a  distinction  between  an  heir  and  a  devisee : 
for  a  devise  to  a  man  of  a  particular  piece  of  land,  will 
suffice  to  carry  also  the  emblements  growing  thereon 
at  the  testator's  death ;  because  in  giving  the  principal 
subject  he  shall  be  presumed  to  mean  to  give  it  with  the 
attendant  advantages  (5). 

Further,  the  emblements  of  a  terretenant  are  sub- 
jectj  like  his  moveables,  to  be  distrained  upon  for  any 
arrears  of  rent  that  he  may  owe  to  his  landlord. 
Formerly,  indeed,  this  was  otherwise :  for  at  common 
law  it  was  the  moveables  only  of  the  tenant  that  were 
liable  to  a  distress ;  and  the  emblements  were  consi- 
dered, for  this  purpose,  as  parcel  of  the  freehold  itself, 
and  were  consequently  exempt  (c).  But  now  by  stat.  11 
Geo.  II.  c.  19,  landlords  are  permitted  to  distrain  corn, 
grass,  hops,. or  other  produce  of  a  similar  nature,  grow- 
ing on  the  demised  premises  (^d). 

In  case  of  a  judgment  also  against  the  terretenant,  his 
emblements  are  liable  to  be  taken  upon  any  writ  of  exe- 
cution, which  directs  a  seizure  of  his  goods  and  chattels : 
a  rule  not  introduced,  like  the  last,  by  statute ;  but  the 
effect  of  legal  construction,  founded  on  the  similarity 
which  exists,  in  other  particulars,  between  the  law  of 


(J)  Anon.,  Cro. Eliz.  61 ;  West?).  47  b,  n.  (1). 

Moore,  8  East,  339  ;  Co.  Litt.  by  (_d)  Clark  v.  Gaskarth,  8  Taunt. 

Hargrave,  65  b.     See  also  Cooper  v.  431 ;   Clark  v.   Calvert,  ibid.  742. 

Woolfit,  2  H.  &  N.  122.  See  56  Geo.  3,  c.  50,  s.  6  ;   14  &  15 

(c)  1  EoU.  Abr.  666  ;  ibid.  pi.  4  ;  Vict.  c.  25,  s.  2. 
3  Bl.  Com.  9, 10  ;  Co.  Litt,  by  Harg. 
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emblelnents  and  that  of  personal  property ;  and  more 
particularly  on  the  circumstance  of  their  devolving  on 
the  personal  representative,  and  not  on  the  heir  (e). 

"We  may  dismiss  the  subject  of  emblements  with  the 
remark,  that  they  comprise,  by  their  definition,  not  only 
com  of  all  kinds,  but  other  annual  products,  such  as 
hops,  hemp,  flax,  saffron,  melons,  cucumbers,  turnips, 
and  carrots  (/), — but  that,  on  the  other  hand,  fruits 
on  the  tree,  and  the  natural  grasses,  are  not  emble- 
ments {g). 

2,  Fixtures ; — which  may  be  defined  as  things  of  an 
accessory  character,  annexed  to  houses  or  lands ;  and  in 
that  sense  will  include,  not  only  such  matters  as  grates 
in  a  house,  or  steam  engines  in  a  colliery,  which  follow 
in  some  respects  the  law  of  personal  chattels ;  but  such 
things  also  as  windows  and  paHngs,  which  are  for  every 
purpose  parcel  of  the  realty.  The  definition,  however, 
implies,  that,  to  be  a  fixture,  the  thing  must  not  con- 
stitute part  of  the  principal  subject,  as  in  the  case  of  the 
walls  or  floors  of  a  house  (A);  and  that,  on  the  other  hand, 
it  must  be  in  some  actual  union  or  connection  with  the 
principal  subject, — and  not  merely  brought  into  contact 
with  it,  as  in  the  case  of  a  picture  suspended  on  hooks 
against  a  wall,  or  a  wooden  barn  resting,  by  its  weight 
alone,  upon  a  brick  foundation  (i), 

(«)  Gilb.  Exec.  19  ;  Poole's  case,  and  this  use  of  it  is  preferred,  in  an 

1  Salk.  368  ;  Peacock  v.  Purvis,  2  able  treatise,  to  the  more  general  one 

Brod.  &  Bing.  368.  adopted  in  the  text  (see  Amos  on 

(/)  Co.  Litt.  55  b  ;  Toller,  Exec.  Eixtnres).    But  it  seems  more  con- 

193.  venient  to  understand  it  in  a  sense 

Qi)  2B1.  Com.  123  ;  Toller,  Exec.  suitable  to  thQ  popular  distinctions 

193.  between  landlord's  and  tenant's  iix- 

(/i)  The  term  fixtwres  (which  is  tm-es,  and  iixtnres  removable  and 
popular  in  its  origin,  though  it  seems  irremoyable.  (See  2  Smith's  Lead- 
now  to  be  fully  incorporated  into  the  ing  Cases,  114  ;  andEUiottn.  Bishop, 
language  of  the  law,)  is  not  used  with  11  Exch.  113.) 
much  uniformity  of  meaning.  It  is  (i)  Elwes  v.  Maw,  3  East,  55  ; 
often  taken  to  express  such  annexa-  and  see  Wiltshear  v.  Cottrell,  1  Ell. 
tious  only  as  are  legally  vemovable  ;  &  Bl.  674. 
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By"  an  antient  rule  of  the  common  law  (the  result, 
perhaps,  of  that  paramount  regard  which  in  former  times 
was  paid  to  land  as  compared  with  personal  property), 
every  fixture,  or  thing  annexed  to  the  realty,  becomes, 
immediately  on  the  annexation,  part  of  the  realty  itself; 
the  maxim  being,  that  quicquid  plantatur  solo,  solo 
cedit(K).  This  of  course  implies  that,  in  a  general 
point  of  view,  the  fixture  is  thereafter  governed  by  the 
same  law  which  applies  to  the  land,  or  other  subject  real, 
with  which  it  is  incorporated,  and  ceases  to  follow  the 
law  of  personalty  (Z).  Yet  are  there  numerous  cases  in 
which  the  contrary  is  true,  and  in  which  the  fixture 
retains,  after  its  annexation,  the  quality,  in  certain 
respects,  of  a  personal  chattel ;  beiag  in  truth  exceptions 
gradually  established,  by  the  course  of  judicial  deci- 
sion {m),  upon  the  ordinary  rule  which  merges  the  fixture 
in  the  freehold,  because  reason  and  convenience  seemed 
evidently  to  require  that  rule  to  be  so  qualified.  These 
cases  are  as  follows : — 

First,  as  between  the  heir  (or  devisee)  and  the  per- 
sonal representative  of  the  tenant  in  fee,  though  the 
fixtures  will  in 'general  follow  the  land,  yet  such  of 
them  as  are  put  up  merely  for  ornament  or  domestic  use 
are  understood  to  devolve  to  the  personal  representative, 
provided  at  least  they  be  capable  of  removal  without 
material  damage  to  the  freehold,  and  be  not  essential 
to  its  enjoyment  (k).  And  the  same  rule,  subject  to 
the  same  qualification,  seems  to  apply  to  such  as  are 
placed  or  erected  for  purposes  connected  with  trade  (o). 

(Jt)  Lee «).  Eisdon,  7  Taunt.  191.  5  Mee.  &  "W.  175. 

But  this  maxim  may  yield  to  the  («)  Buckland  i;.  Bntterfield,  2 

particular  circumstances  of  the  case.  Brod.  &  Bing.  54. 

See  an  example,  Lancaster  v.  Eve,  (»)  2  BI.  Com.  428  ;  Amos  on 

5  C.  B.  (N.  S.)  717.  Fixtures,  157 ;  1  "WilUams,  Ex.  647, 

(Z)  See  Horn  v.  Baker,  9  East,  6th  ed.;  4  Bum's  Ecc.  Law,  301, 7th 

215  ;  Minshall  v.  Lloyd,  2  Mee.  &  edit. 

W.  450;   Macintosh  v.  Trotter,  3  (o)  Amos  on  Fixture^  138—150; 

Mee.  &  W.  184  ;  Sheen  v.  Rickie,  Toller,Ex.  198;  1  Willipas,  Ex.uM 
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Next,  as  between  the  tenant  of  a  particular  estate 
and  the  person  in  remainder,  though  in  general  the 
former  is  bound  to  commit  no  waste,  and  to  keep  the  in- 
heritance entire  and  unimpaired ;  yet  it  would  seem  that 
trade  and  ornamental  or  domestic  fixtures,  if  put  up  by 
himself,  may  also  be  lawfully  removed  by  him,  or  by  his 
personal  representative,  as  the  case  may  be;  and  that 
either  during  the  continuance  of  his  estate,  or  on  its 
determination  (jb). 

Again,  as  between  landlord  and  tenant,  it  is  held  that 
the  latter  though  guilty  in  general  of  waste,  if  he  de- 
spoils the  freehold,  may  nevertheless  take  away  during 
the  continuance  of  his  term — or  at  the  end  of  it,  but  not 
after  he  has  quitted  the  premises  {q) — such  fixtures  as  he 
has  himself  put  up,  either  for  the  purposes  of  trade,  or 
for  the  ornament  or  furniture  of  the  premises  demised  (r). 
But  this  right  does  not  extend  to  erections  of  such  a 
nature,  that  their  removal  would  be  of  material  detri- 
ment to  the  freehold ;  for  these  fall  under  the  general 
rule,  and  not  under  the  exception,  and  must  consequently 
be  yielded  up  to  the  landlord,  at  the  end  of  the  term,  as 
parcel  of  the  inheritance  (s).  Nor  did  this  right,  at 
common  law,  extend  to  things  annexed  to  the  realty  for 
purposes  merely  agricultural.  It  is  now  enacted,  howr 
ever,  by  14  &  15  Vict.  c.  25,  s.  3,  that  if  a  tenant  of  a 

sup.  ;  and  see  Elliott  v.  Bishop,  10  Exch.  113. 

Exch.  496.    It  is  to  be  observed,  («)  Buckland  v.  Butterfleld,  2 

however,  that  the  whole  law  of  fix-  Brod.  &  Bing.  54.    The  question, 

tures,  as  between  heir  and  executor,  whether   fixtures   are   goods    and 

is  rather  unsettled.  chattels,  sometimes  arises  also  in 

(_p)  1  Williams,  Ex.  647,  5th  ed.  reference  to  the  special  proviaons 

(j)  See  Penton  v.  Eobart,  2  East,  of  the  bankrupt  law.    On  this  sub- 

88;    Lyde  v.  Eussell,  1  Bam.  &  ject  see  Boydell  v.  M'Michael,  3 

Adol.  394;    Heap  v.  Barton,   13  Tyrw.  974  ;  Ex  parte  Emg,  1  Mont. 

C.  B.  274  J  Leader  u.  Homewood,  B.  &  D.  119  ;  Ex  parte  Heathcote, 

5  C.  B.  (N.  S.)  646.  2  Mont.  D.  &  D.  711 ;  Fletcher 

(r)  See  Grymes  «.  Bowden,  6  v.  Manning,  1    Cai-.    &   K.  350  ; 

Bing.  437  ;  Wilde  v.  Waters,  16  Walmsley  v.  Milne,  7  C.  B.  (N.  S.) 

C.  B.  687 ;  ElUott  v.  Bishop,  11  115. 


COKCLUSION.— OF  MIXED  SUBJECTS  OF  PEOPERTY.  239 

farm  or  lands  shall  (with  consent  in  writing  of  the  land- 
lord for  the  time  being),  at  his  own  expense,  erect  any 
buildings  or  machinery,  either  for  agricultural  purposes 
or  for  the  purposes  of  trade  and  agriculture  (having  been 
under  no  previous  obligation  to  do  so),  such  erection 
shall  be  the  property  of  and  removable  by  the  tenant, 
though  permanently  fixed  to  the  soil, — provided  that  in 
removing  them  he  do  not  iajure  the  land  or  building,  or 
at  all  events  do  put  the  same  into  as  good  plight  and  con- 
dition as  they  were  before  the  erection  was  made  ;  and 
provided  he  gives  the  landlord  one  month's  notice  of  the 
intention  to  remove  the  erection;  and  that  the  landlord 
does  not  elect  to  purchase  the  same  at  a  value  to  be 
ascertained  by  two  referees  or  an  umpire. 

In  all  cases,  however,  it  is  material  to  remark,  that  the 
legal  right  of  the  tenant  to  remove  fixtures  is  capable  of 
being  controlled  or  modified  by  the  previous  disposition 
or  stipulation  of  the  parties :  a  circumstance  that,  as 
between  landlord  and  tenant  more  particularly,  is  of 
frequent  occurrence ;  it  being  very  usual  for  tenants  to 
covenant  that  they  will  remove  none  of  the  fixtures  that 
shall  be  armexed  during  the  term  to  the  demised  premises, 
but  will  deliver  them  up,  at  its  expiration,  to  the  land- 
lord's use.  It  is  also  worth  notice,  that  the  question  of 
property  in  fixtures  has  been  held  liable  to  modification 
by  the  effect  of  a  special  usage,  if  any  such  can  be 
shown  to  have  long  prevailed  in  the  particular  neigh- 
bourhood (t). 

Besides  these  exceptions  from  the  general  rule  of  law 
that  identifies  fixtures  with  the  freehold,  they  are  liable, 
moreover,  when  in  possession  of  a  tenant  for  years,  who 
is  entitled  to  remove  them,  to  be  seized  under  a  writ  of 
execution  against  his  goods  and  chattels  (m)  ;  but  when 
in  possession  of  the  tenant  of  the  freehold,  they  are 

(i)  1  Williams,  Ex.  647, 5th  edit.         («)  Poole's  case,  Salk.  368. 
Dayis  v.  Jones,  2  Bam.  &  Aid.  165. 
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exempt  from  the  operation  of  any  such  process  (x) ;  and 
fixtures  are  in  no  case  subject  to  a  distress  for  rent  (i/). 

3.  Shares  inpuilic  undertakings  connected  with  land; — 
The  property  in  public  undertakings  of  this  description 
— such  as  mines,  canals,  and  railroads  to  which  the  public 
are  subscribers,  and  which  are  vested  in  them  as  a  body 
corporate  by  charter  or  act  of  parliament, — is  in  the 
nature  of  realty,  so  far  as  regards  the  land  itself,  or  the 
right  of  using  it ;  and  is,  for  some  purposes,  of  the  same 
nature  as  regards  the  fixtures  connected  with  the  con- 
cern (z).  But  the  shares  of  the  individual  corporators  in 
it,  that  is,  the  rights  which  each  individual  possesses  as  a 
partner  in  the  surplus  profit  derived  from  the  employ- 
ment of  the  capital,  are  in  the  nature  of  personalty  (a). 

II.  As  to  our  second  head  of  things  personal  which 
partake  of  the  qualities  of  things  real.     They  consist — 

1.  Of  certain  kiads  of  chattels  ranked  as  parcel  of  the 
freehold,  by  the  general  law  of  the  realm,  as  [necessary 
to  the  well-being  of  the.  inheritance  (5).  J  Of  these  we 
have  already  noticed  one  species,  namely,  animals 
fercB  naturmic);  for  these,  when  confined  upon  a 
man's  estate  but  not  domesticated,  fall,  upon  the  death 
of  the  terretenant,  under  the  same  law  of  succession 
with  the  land  itself, — so  as  to  pass,  if  he  were  seised  of 
an  estate  of  inheritance,  to  his  heir  or  devisee  ;  if  pos- 

(»)  Gilb.  Execution,  19;  'Wiimi'.  Col.  268  ;  Bradley  v.  Holdsworth,  3 

Ingilby,  5  Bam.  &  Aid.  625.  Mee.  &  W.  422 ;  Humble  v.  Mitchell, 

(2/)  Co.  Litt.  47  b  ;  Gorton  v.  11  Ad.  &  El.  205.    The  shares  in 

Falkner,  4  T.  B.  565.  companies   constituted   under   the 

(z)  See  Comyn  ».  Kynets,  Cro.  Companies  Act,  1862  (26  &  26 
Jac.  150  ;  Stoughton  o.  Leigh,  1  Vict.  c.  89),  are  by  its  express  pro- 
Taunt.  402  ;  E.  ■».  Palmer,  1  Barn,  vision  (sect.  22)  "  personal  estate," 
&  Cress.  549  ;  E.  -w.  Mayor  of  Bath,  and  not  in  the  nature  of  "  real " 
14  East,  609  ;  E.  v.  Lord  Granyille,  estate.  The  Joint  Stock  Companiea 
9  Barn.  &  Cress.  188  ;  Minshall  v.  Act,  19  &  20  Vict.  c.  47,  contained 
Lloyd,  2  Mee.  &  W.  460.  a  similar  provision  (sect.  15). 

(a)  See  Phillips  ii.  Phillips,  1  Myl.  (J)  2  Bl.  Com.  427. 

&  K.  649  i  Bligh  ».  Brent,  2  Y.  &  (o)  Vide  sup.  p.  6. 
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sessed  for  a  term  of  years,  to  his  executor  or  adminis- 
trator (tf).  But  it  is  to  be  understood  that  animals 
ferai  naturm,  if  domesticated,  become  goods  and  chattels 
equally  with  animals  naturally  tame ;  and  belong  in 
every  instance,  on  the  death  of  the  owner,  to  his  per- 
sonal representative  (e).  Again ;  [charters  and  deeds, 
court  rolls  and  other  evidences  of  the  land,  together 
with  the  chests  in  which  they  are  contained,  shall  pass 
together  with  the  land  to  the  heir  (or  devisee),  and 
shall  not  go  to  the  executor  (/),  Though,  where  such 
deeds  have  been  deposited  by  the  owner  as  a  security 
for  money  lent,  they  are  chattels  in  the  hands  of  the 
pawnee,  and  his  special  property  in  them  will  pass  on 
his  decease  to  his  personal  representative  (^).]  And 
in  addition  to  those  which  have  been  eniunerated,  [other 
personal  chattels  there  are,  which  also  descend  to  the 
heir  ;  as  antient  family  pictures  (Ji),  or  a  monument  or 
tombstone  in  a  church  {i),  or  the  coat  armour  of  his  an- 
cestor there  hung  up,  with  the  pennons  and  other  ensigns 
of  honour  suited  to  his  degree.]  We  say  chattels  per- 
sonal, because,  though  monuments  and  the  like  are  fixed 
to  the  realty,  they  are  fixtures  of  a  peculiar  kind,  and, 
contrary  to  the  common  rule,  combine  for  no  other  pur- 
pose whatever  with  the  subject  real  to  which  they,  are 
attached ;  which  subject  is  the  freehold  of  the  rector 
or  vicar,  to  whom  the  insignia  in  question  can  in  no 
sense  accrue.  And  accordingly  it  is  laid  down,  that  [in 
this  case  albeit  the  freehold  of  the  church  is  in  the  parson, 
and  the  fixtures  in  question  are  annexed  "to  that  free- 

{d)  Co.  Litt.  8a;  Off.  Ex.  53  ;  that  they   pass  in  the  nature  of 

Toller's  Exec.  192,  2nd  edit.  ;  Li-  heir-looms ;   but  heir-looms,  as  we: 

ford's  case,  11  Eep.  50  j  Morgan  v.  shall  presently  see,  depend  on  local 

Abergavenny,  6  C.  B.  768.  custom. 

(e)  Off.  Ex.  57.  ig)  Shep.  Touch.  469. 

(/ )  2  Bl.  Com.  428,  cites  Bro.  Ab.  ( li)  Corven's  case,  12  Eep.  105  ; 

tit.  Chattels,  18  ;  and  see  Co.  Lit.  Francis  v.  Ley,  Cro.  Jac.  366. 

6  a  ;  Com.  Dig.  Biens,  B.,  Charters  (i)  Spooner  v.  Brewster,  3  Bing, 

A.  Blackstone  adds  here  (ubi  sup.),  136. 

VOL.  IX.  R 
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[hold,  yet  cannot  the  parson  or  any  other  take  them 
away,  or  deface  them,  but  is  liable  to  an  action  from  the 
heir  (A).] 

2.  Heir-looms,  which  are  such  personal  chattels  as  go, 
by  the  special  custom  of  a  particular  place,  to  the  heir 
(or  devisee),  along  with  the  inheritance  of  the  messuage 
or  land  with  the  occupation  of  which  they  are  connected: 
— the  termination  loom  being  [of  Saxon  original  (J),  in 
which  language  it  signifies  a  limb  or  member  {m),  so  that 
an  heir-loom  is  nothing  else  but  a  limb  or  member  of 
the  inheritance.]  Under  this  denomination,  carriages, 
utensils,  and  other  household  implements,  may  be  in- 
cluded; but  the  custom  of  the  particular  place,  by  which 
they  are  liable  to  be  so  ranked,  requires  to  be  strictly 
proved  (m)  :  the  general  rule  being,  that  no  chattel 
interest  whatsoever  shall  descend  on  the  heir,  but  shall 
vest  in  the  personal  representatives  of  the  owner  (o). 
These  heir-looms,  [though  mere  chattels,  yet  cannot 
be  devised  away  from  the  heir,  by  will,]  except  in 
connection  with  the  inheritance;  [but  such  devise  is 
void,  even  by  a  tenant  in  fee  simple.  For  though  the 
owner  might  during  his  life  have  sold  or  disposed  of 
them,  as  he  might  of  the  timber  of  the  estate,  since,  as 
the  inheritance  was  his  own,  he  might  mangle  or  dis- 
member it  as  he  pleased,]  yet  they  being  at  his  death, 
unless  the  devise  has  extended  to  the  inheritance,  in- 
stantly vested  in  the  heir,  by  the  custom,  [the  devise  of 
them,  (which  is  subsequent,  and  not  to  take  effect  till 


(Ji)  2  Bl.  Com.  429,  cites  12  Eep.  (a)  2  Bl.  Com.  423  ;  Co.  Litt.  18 

105  ;  and  Co.  Litt.  18  b.  185.  The  antient  jewels  of  tlio  crown 

{I)  2  Bl.  Com.  427;  Co.  Litt.  18  b;  are  also  said  to  be  heir-looms  (Co. 

Termes  de  la  Ley.     It  is  said  in  14  Litt.  18);  but  as  this  does  not  de- 

Vin.  Ab.  291,  that  heir-looms  are  pend  on  local  custom,  they  would 

such  things  as  have  continually  gone  seem  more  properly  to  rank  as  chat- 

with  the  capital  messuage,  by  special  tels  which  are  parcel  of  the  freehold 

custom.  by  the  general  law  of  the  realm. 

{m)  Spehn.  Gloss.  277.  (o)  Co.  Litt.  388. 
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[after  his  death,)  shall  be  postponed  to  the  custom  wherehy 
they  have  already  descended  (^).j 

The  term  "  heir-looms  "  is  often  applied  in  practice  to 
the  case  where  certain  chattels, — for  example,  pictures, 
plate  or  furniture, — are  directed  by  will  or  settlement  to 
follow  the  limitations  thereby  made,  of  some  family  man- 
sion or  estate.  But  the  word  is  not  here  employed  in  its 
strict  and  proper  sense,  nor  is  the  disposition  itself,  be- 
yond a  certain  point,  effectual ;  for  the  articles  will  in 
such  case  belong  absolutely  to  the  first  person  who,  under 
the  limitations,  would  take  a  vested  estate  of  inheritance 
in  them,  supposing  them  to  be  real  estate ;  and  if  he  dies 
intestate,  will  pass  to  his  personal  representative,  and  not 
to  his  heir  (g). 

(p)  Co.  Litt.  185  b.  The  law,  as  Woodd.  Vin.  lect.  vol.  ii.  p.  380. 

here  laid  down  on  the  authority  of  (q)  Gower  v.  Grosvenor,  Barnard. 

Lord  Coke  and  Blackstoue,  is  sup-  Ch.  Hep.  54 ;  Co.  Litt.  by  Harg. 

ported  by  many  other  authorities,  18  b,  n.  (7).     See  D'Eynconrt  v. 

though  it  has  been  questioned  in  Gregory,  Law  Eep,,  3  Eq.  Ca.  382. 
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BOOK  III. 

OF  RIGHTS  IN  PRIVATE  RELATIONS. 


CHAPTER  I. 

OF  MASTER  AND  SERVANT. 


Having  thus  commented  on  the  rights  of  persons  indivi- 
dually considered,  the  method  marked  out  now  leads 
us  to  consider  the  rights  of  persons  in  their  private 
relations  (a). 

[The  three  great  relations  in  private  life  are : — Eirst, 
That  of  master  and  servant ;  which  is  founded  in  conve- 
nience, wherehy  a  man  is  directed  to  call  in  the  assistance 
of  others,  where  his  own  skill  and  labour  will  not  be 
sufficient  to  answer  the  cares  incumbent  upon  him. 
Secondly,  That  of  husband  and  wife ;  which  is  founded 
in  nature,  but  modified  by  civil  society ;  the  one  directing 
man  to  continue  and  multiply  his  species,  the  other  pre- 
scribing the  manner  in  which  that  natural  impulse  must 
be  confined  and  regulated.  Thirdly,  That  of  parent  and 
■  child,  which  is  consequential  to  that  of  marriage,  being 
its  principal  end  and  design.]  But  since  the  children 
require,  during  their  infancy,  to  be  protected  and  edu- 
cated ;  and  that  not  only  in  the  lifetime  of  their  parents, 
but  after  their  death,  in  case  of  their  being  snatched 
away  before  their  duty  is  performed,  therefore  the  law 

{a)  Vide  sup.  vol.  I.  p.  145. 
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has  provided  a  fourth  relation,  which  is  that  of  guardian 
and  ward.     Of  all  these  in  their  order. 

[In  discussing  the  relation  of  master  and  servant,  we 
shall  first  consider  the  several  sorts  of  servants,  and  how 
this  relation  is  created  and  destroyed;  secondly,  the  effect 
of  this  relation  with  regard  to  the  parties  themselves :  and, 
lastly,  its  effect  with  regard  to  other  persons.] 

I.  As  to  the  several  sorts  of  servants  : — It  is  known  to 
every  reader,  that  slavery,  or,  in  other  words,  that  civil 
relation  in  which  one  man  possesses  absolute  power  over 
the  life,  liberty,  and  fortune  of  another,  does  not  and  can- 
not subsist  in  England  {b).  Indeed,  our  law  [abhors,  and 
will  not  endure  the  existence  of,  slavery  within  this  nation ; 
so  that  when  an  attempt  was  made  to, introduce  it,  by  sta- 
.tute  1  Edw.  VI.  c.  3,  which  ordained,  that  all  idle  vaga- 
bonds should  be  made  slaves,  and  fed  upon  bread  and 
water,  or  small  drink,  and  refuse  meat ;  should  wear  a  ring 
of  iron  round  their  necks,  arms,  or  legs  ;  and  should  be 
compelled  by  beating,  chaining,  or  otherwise,  to  perform 
the  work  assigned  them,  were  it  never  so  vile ;  the  spirit 
of  the  nation  could  not  brook  this  condition,  even  in  the 
most  abandoned  rogues.  And  therefore  this  statute  was 
repealed  in  two  years  afterwards  (<^).j  And  in  modern 
times,  it  has  been  laid  down  that  [a  negro  or  other  slave, 
the  instant  he  lands  in  England,  becomes  a  freeman; 
that  is,  the  law  will  protect  him  in  the  enjoyment  of  his 
person  and  his  property  (e).]  And  we  may  remind  the 
reader  that  though  in  our  "West  Indian  Colonies  a  most 
galling  system  of  slavery  was  long  suffered  to  prevail,  that 

(h)  In  1  Bl.  Com.  p.  423,  it  is  "  f,%nt  jwe   gentivm,    aut  jm-e 

remarked  that  the  state  of  slavery  "  civili ;    nascimtii/r    etc    anciUis 

(wherever  subsisting)  is  iu  truth  "  nostris," — is  shown  to  be  built  on 

"  altogether   repugnant   to  reason  false  foundations. 

"  and    the    principles    of   natural  (^d)  By  stat.  3  &  4  Edw.  6,  c.  IG. 

"  law  ;  "  and  the  three  fold  origin  (e)  Smith  v.  Browne,  Salk.  666  ; 

of  the  assumed  right,  as  given  by  Somersett's  case.  11  St.  Tr.  340  ; 

Justinian  in  the  Institutes,  (1,  3,  4,)  Lofft.  1. 
"  Servi  aut  finnt  ant  nasoiintur; 
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.repro^ich  to  our  humanity  (as  explained  in  a  formel" 
volume),  has  been  now  wholly  removed  (/).  But 
while  the  English  law  thus  absolutely  rejects  the  rela- 
tion of  slavery,  it  sanctions  and  upholds  the  mere  obli- 
gation of  service, — the  engagement,  that  is,  of  a  man 
who  is  sui  juris,  and  free  to  contract,  to  enter  for  pay, 
or  other  valuable  consideration,  into  the  service  of 
another,  and  devote  to  him  his  personal  labour,  for 
such  period  as  may  be  mutually  agreed  upon;  for 
liberty  is  not  here  so  far  compromised  as  to  make  life 
degrading  or  intolerable.  The  transaction  is  only  a 
fair  exchange  of  one  advantage  for  another ;  and  though 
it  places  men  in  a  kind  of  subjection  to  his  fellow 
creature,  this  is  but  the  result  of  that  natural  inequality 
of  gifts,  fortunes  and  capacities,  which  it  has  pleased 
Providence  to  establish  as  part  of  the  necessary  consti- 
tution of  the  universe. 

[The  first  sort  of  servants,  therefore,  acknowledged  by 
the  laws  of  England  are  menial  servants  ;  so  called  from 
being  intra  mcenia,  or  domestics  ( ^).  The  contract 
between  them  and  their  masters  arises  upon  the  hiring;] 
and  in  this  country,  it  is  usual  to  engage  them  at  a 
fixed  amount  of  wages  by  the  year.  But  there  is  generally 
no  express  stipulation  as  to  the  time  that  the  service  is  to 
last ;  and  when  the  terms  are  not  otherwise  defined,  the 
contract  of  service  is  thus  understood, — that  either  party 
may  determine  it  at  pleasure,  upon  a  month's  warning, 
for  which  (on  the  part  of  the  master)  a  month's  wages 
are  considered  an  equivalent  (A).  A  clerk  or  person 
who  serves  in  an  ofiice  of  business,  or  a  person  engaged 
as  a  tutor  or  a  governess,  though  employed  in  some 
sense  intra  mcenia,  is  nevertheless  not  a  menial  within 
the  sense  of  our  present  remarks.      If  hired  without 


(/)  Vide  sup.  vol.  I.  pp.  113,  (7j)  See  Robinson  ^■.  Hindman, 

114.  3  Esp.  235  ;  Fewings  v.  Tisdal,  1 

(S)  See  Nowlan  v.  Ablett,  2  C,  Exch.  295. 
M.  &  R.  54. 
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express  agreement  as  to  time  such  person  cannot  be 
turned  oiF  at  a  month's  notice  like  common  domestics, 
and  indeed  are  generally  understood  to  be  engaged  by 
the  year(i);  though  it  has  been  held  that  there  is  no 
inflexible  rule  to  that  effect,  but  that  each  case  must 
depend  on  its  own  circumstances  (j). 

A  second  species  of  servants  may  be  said  to  be  such 
labourers  and  workmen  as  are  employed  in  husbandry, 
trades  or  manufactures.  And  the  justices  of  the  peace 
have  the  power  of  compelling  persons  without  any 
visible  livelihood  to  go  out  to  labour  in  husbandry,  or 
in  certain  specific  trades,  for  the  promotion  of  honest 
industry.  The  justices  have  also  in  a  variety  of  cases 
jurisdiction  to  determine  complaints  between  the  em- 
ployers and  the  employed.  It  is  also  provided  that 
differences  which  admit  of  that  mode  of  settlement  may 
be  arranged  by  arbitration  under  their  direction  (A). 
And  the  legislature  has  also  now  authorized  the  estab- 
lishment of  equitable  councils  of  arbitration  or  conci- 
liation between  masters  and  workmen  (Z),  Moreover, 
though  the  provisions  of  some  of  the  previous  statutes 

(i)  See   Beeston    v.    Collyer,  4  7  Vict.  c.  40 ;  8  &  9  Vict.  m.  77, 

Bing.    309  ;    Jawcett   «.   Cash,   5  c.  128  ;  18  &  19  Vict.  t.  108,  ».  11 ; 

Bam.&  Adol.  904 ;  Smith  v.  Hay-  19  &  20  Vict.  c.  46 ;  30  &  31  Vict, 

ward,  7  Ad.  &  El.  544  j   Goodman  c.  105.  c.  130.    The  following  cases, 

V.  Pocook,  15  Q.  B.  576  ;  Todd  v.  arising  on  one  or  other  of  the  above 

Kerrioh,  8   Exch.   151  ;  Brown  v.  enactments,  may  be  consulted  with 

Symons,  8  C.  B.  (N.  S.)  208.  advantage  :— R.  v.  Hulcott,  6  T.  R. 

(j)  Eairman  v,  Oakford,  6  H,  &  583  ;  Lancaster  v.  Greaves,  9  Bam. 

N.  635.  &  Cress.  628  ;  Wiles  v.  Cooper,  3 

(h)  See  5  Eliz.  c,  4  ;  1  Ann.  st.  Ad.  &  El.  524  ;  Lilley  v.  Elwin,  H 

2,  c.  18  ;  9  Ann.  c.  30  ;  13  Geo.  2,  Q.  B.  742  ;  Geswood's  case,  2  Ell. 

c.  8  ;  20  Geo.  2,  c.  19,  c.  27  ;  27  Geo.  &  Bl.  962 ;  Bailey's  case,  3  Ell.  & 

2,  c.  6  i  31  Geo.  2,  c.  11  ;  6  Geo.  3,  Bl.  607 ;  Queen  v.  Edward  Bedwell, 

c.  25 ;  17  Geo.  3,  c.  56  ;  39  &  40  4  Ell.  &  Bl.  213  ;  In  re  Baker,  2  H. 

Geo.  3,  c.  77  ;  53  Geo.  3,  c.  40  ;  &  N.  219. 

S8  Geo.  3,  c.  51  J  1  Geo.  4,  c.  93 ;  4  (Z)  30  &  31  Vict.  c.  105.     This 

Geo.  4,  c.  34  J  6  Geo.  4,  cc.  96,  96  ;  Act  does  not  extend  either  to  do- 

10  Geo.  4,  c.  52  J  1  &  2  Will.  4,  c.  mestic    servants  or   to  those  em- 

37  ;  7  Will.  4  &  1  Vict.  c.  67  ;  6  &  ployed  in  husbandry  (sect.  17). 
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on  this  subject  were  chiefly  framed  for  the  protection 
of  the  master,  an  attempt  to  redress  this  inequality  has 
been  made  by  an  act  of  recent  introduction,  it  being 
enacted  by  30  &  31  Vict.  c.  141,  that  wherever  the 
employer  or  the  employed  shall  neglect  or  refuse  to  fulfil 
any  contract  of  service,  or  any  question,  difference  or 
dispute  shall  arise  as  to  the  rights  or  liabilities  of  either 
of  the  parties,  or  touching  any  misusage,  misdemeanor, 
misconduct,  ill-treatment  or  injury  to  the  person  or  pro- 
perty of  either,  the  party  aggrieved  may  complain  to  a 
justice  of  the  peace  who,  after  due  examination,  may  make 
such  order  as  to  wages  or  the  fulfilment  of  the  contract 
as  may  be  required';  and  in  case  the  injury  or  ill-treatment 
has  been  of  an  aggravated  character,  and  not  committed 
in  the  bona  fide  exercise  of  a  supposed  legal  right,  and  be 
such  as  cannot  be  met  by  a  pecuniary  compensation,  may 
commit  the  party  complained  of  to  gaol  for  any  term 
not  exceeding  three  months,  with  or  without  hard 
labour  {m\ 

[Another  species  of  servants  are  called  apprentices, 
from  apprendre,  to  learn  ;  and  these  are  usually  bound 
for  a  terni  of  years,  by  indentures,  to  serve  their  mas- 
ters, and  be  maintained  and  instructed  by  them(M). 
This  binding  is  usually  to  persons  of  trade,  in  order  to 
learn  their  art  and  mystery.]  And  by  a  provision  of 
the  5  EHz.  c.  4,  which  remained  in  force  until  modem 
times,  it  was  in  general  required,  that  every  person 
exercising  a  trade  in  England  should  have  previously 
served  as  apprentice  to  it  for  seven  years  (o).  But  by 
.54  Geo.  III.  c.  96,  and  5  &  6  Will.  IV.  c.  76,  all  enact- 
ments, customs  and  bye-laws  which  had  the  effect  of  pro- 
Cm)  This  statute  has  no  applicar  to  the  case  of  domestic  servants  or 
tion  to  any  contract  of  service,  servants  in  husiandry. 
other  than  a  contract  within  the  (ji)  As  to  the  construction  of  in- 

meaning  of  the  enactments  specified      dentures,  see  Phillips  v.  Clif t,  4  H. 
in  a  schedule  annexed  to  the  Act,      &  N.  168. 
and  none  of  these  have  reference         (a)  11  Kep,  H ;  1  Bl.  Com.  427. 
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hibiting  trades  and  occupations  to  persons  who  had  not 
served  as  apprentices,  were  abolished.  But  it  is  to  be 
observed  that  neither  of  these  statutes  apply  to  the  city 
of  London,  the  customs  and  bye-laws  whereof  on  this 
subject  remain  consequently  as  before.  Apprentices  in 
general  are  bound  out  by  their  friends ;  though  their 
own  consent  (testified  by  their  executing  the  indentures) 
is  essential  to  the  validity  of  the  transaction  ( p).  ■  But 
there  is  a  class  called  parish  apprentices,  who  are  bound 
out  by  the  guardians  or  overseers  of  the  poor  under 
diiFerent  circumstances  {q).  For  the  children  of  parents 
unable  to  maintain  them,  may  be  so  apprenticed  till  the 
age  of  twenty-one  without  their  own  consent  or  be- 
coming parties  to  the  indentures  (r),  to  such  persons  as 
are  thought  fitting;  and  these  persons  were  formerly 
also  compellable  to  take  them  (s).  But  by  7  &  8  Vict. 
c.  101,  s.  13,  the  reception  of  a  parish  apprentice  is  made 
no  longer  compulsory.  A  variety  of  statutes  regulate 
the  manner  in  which  these  are  to  be  bound,  assigned, 
registered  and  maintained  (t) :  a  subject  which  is  besides 
now  placed  under  the  paramount  control  of  the  Poor  Law 
Board;  who  have  power  to  introduce  new  rules,  from  time 
to  time,  as  they  may  think  fit.  And  there  are  also 
numerous    enactments  by  which  justices  of  the  peace 

{p)  E.  -o.  Amesty,  3  Bam.  &  c.  47  ;  56  Geo.  3,  c.  139;  42  Geo. 

Aid.  584.  3,  c.  46  ;  7  &  8  Vict.  c.  101,  ss.  12, 

C^')  7  &  8  Vict.  c.  101,  £!.  12.  13.     And    as    to    binding   parish 

(?•)  If  the  parish  forms  part  of  a  apprentices  to  the  trade  of  eldmney 

union,  or  is  subject  to  a  board  of  sweeping,  see  4  &  5  Will.  4,  c.  35  ; 

guardians,  the  binding  is  by  the  and  the  Queen  v.  Inhabitants  of 

guardians  (7  &  8  Vict.  c.  101,  s.  12) ;  Epsom,  4  EU.  &  Bl.  1003.    As  to 

elsewhere  by  the  overseers,  in  which  binding  them  to  the  sea  service,  sec 

case  the  sanction  of  two  justices  17  &  18  Vict.  u.  104,  ss.  141 — 145. 

must  be  obtained.     See  the  Queen  As  to  inspecting  them  periodically, 

V.  The  Inhabitants  of  St.  George's,  see  14  &  15  Vict.  c.  11.    By  this  last 

Bloomsbury,  4  Ell.  &  Bl.  520.  Act,  moreover,  all  persons  vnder 

(s)  Salk.  67,  491.  tlie  age  of  sixteen  liired  from  tlie 

(f)  See    43    Eliz.    c.   2,    s.   5  ;  morhlumse,  are  required  to  be  re- 

8  &  9  Will.  3,  c.  30  ;  18  Geo.  3,  gistered  and  periodically  visited. 
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are  empowered  to  settle  disputes  between  apprentices 
(whether  bound  by  the  parish  or  not)  and  their  masters ; 
and  to  discharge  apprentices  from  their  indentures  upon 
reasonable  cause  shoTvn  (m). 

It  is  further  to  be  observed,  that  besides  servants  in 
the  ordinary  sense  of  the  term,  factors,  brokers,  and 
other  persons  employed  for  special  or  temporary  purposes, 
are  technically  described  as  servants,  so  far  as  the  par- 
ticular employment  is  concerned ;  though  many  of  these 
more  commonly  pass  by  the  general  demomination  of 
agents.  The  discussion  of  the  law  relative  to  servants  of 
this  description  does  not,  however,  belong  to  the  present 
occasion.  It  has  already  found  its  place  in  that  part  of 
the  work  which  treats  of  the  law  of  principal  and 
agent  (v).  It  shall  here  only  be  observed,  that  many  of 
the  principles  which  apply  to  ordinary  servants,  apply 
also  to  these  particular  and  temporary  agents,  and 
vice  versa. 

We  now  proceed  to  the  consideration, 

II.  Of  the  manner  in  which  the  relation  of  service 
affects  either  the  master  or  the  servant. 

And  here  we  may  notice  that  according  to  the  books 
[a  master  may  by  law  correct  his  apprentice  for  negli- 
gence, or  other  misbehaviour,  so  it  be  done  with  mode- 
ration (w) ;  though  if  the  master  or  master's  wife  beat 
any  other  servant  of  full  age,  it  is  good  cause  of  depar- 
ture (a:),  j  Moreover,  if  a  servant  of  any  description 
steal  or  embezzle  his  master's  goods,  it  is  a  felony  of  an 


(m)  See  5  Eliz.  c.  4,  s.  35 
20  Geo.  2,  c.  19  ;  31  Geo.  2,  e.  2 
6  Geo.  3,  c.  25  ;  32  Geo.  3,  c.  57 
33  Geo.  3,  c.  55 ;  64  Geo.  3,  c.  96 


p.  248),   applies   to  the   case   of 
apprentices  and   those   to  whom 
they  are  indentured. 
(d)  Vide  sup.  p.  65. 


56  Geo.  3,  c.  139  j  4  Geo.  4,  cc.  29  (ro)  See  Gylbert  v.  Fletcher,  Cro. 

and  34;    4  &  5  Will.  4,  c.   76,  Car.  179 ;  Winstone  ».  Linn,  1  Bam. 

ss.  15,  61 ;  and  5  &  6  Vict.  c.  7.  &  Cress.  469 ;  Edvvai-d  v.  Trevellick, 

The  Act,  also,  of  30  &  31  Vict.  c.  4  Ell.  &  Bl.  67. 
141,  mentioned  in  the  text  {supra,         {x)  Winstone  v.  Linn,  ubi  sup. 
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aggravated  kind(y).  But,  on  the  other  hand,  he  is  not 
liable  for  the  goods  of  his  master  taken  out  of  his  pos- 
session by  robbery,  provided  his  own  conduct  has  been 
free  from  blame  (2;). 

If  a  domestic  servant  should  become  disabled,  by 
sickness  or  other  accident,  for  the  performance  of  his 
duties,  this  does  not  justify  the  master  in  discharging  him 
■without  such  warning  or  wages  as  he  might  otherwise 
claim  (a).  And  by  24  &  25  Vict.  c.  100,  s.  26,  it 
has  been  provided,  that  where  the  master  or  mistress 
of  any  person  shall  be  legally  liable  to  provide  for 
any  apprentice  or  servant  necessary  food,  clothing,  or 
lodging,  and  shall  wilfully  and  without  lawful  excuse 
refuse  or  neglect  to  provide  the  same ;  or  shall  unlaw- 
fully and  maliciously  do  or  cause  to  be  done  any  bodily 
harm  to  any  such  apprentice  or  servant,  so  that  their  life 
shall  be  endangered,  or  their  health  permanently  injured 
or  likely  to  be  so ; — such  master  or  mistress  shall  be 
guilty  of  a  misdemeanor,  punishable  with  penal  servi- 
tude for  five  years  (5) ;  or  by  imprisonment  for  a  term 
not  exceeding  two  years,  with  or  without  hard  labour  (c). 
On  the  other  hand  it  is  to  be  observed,  that  a  master,  as 
a  general  rule,  is  not  legally  bound  to  provide  his  ser- 
vant with  either  medicine  or  medical  attendance ;  for,  if 
he  be  unable  to  provide  for  himself,  he  has,  like  other 
paupers,  a  right  to  relief  from  the  public,  under  the 
poor-laws  (<f).  Nor  is  the  master,  in  general,  liable  to 
his  servant  for  an  injury  the  result  of  the  negligence 
of  a  fellow-servant  (e).     If  a  domestic  servant  be  guilty 

(y)  Vide  post,  bk.  VI.  pt.  II.  c.  V.  mentioned  supra,  p.  248.    See  sect, 

(a)  i  Eep.  84  a ;  Nickson  v.  Bro-  18  of  the  Act  last  named. 

han,  10  Mod.  109.  (d)  Wennell  v.  Adney,  3  Bos.  & 

(as)  Dalt.  Just.  c.  58,  p.  141,  edit.  Pul.  247.    Secus  as  to  an  appren- 

1742.  tice.    (See  per  Patteson,  J.,  E.  v. 

(J>)  See  27  &  28  "Vict.  c.  47.  Smith,  8  Car.  &  P.  153.) 

(c)  It  is  to  be  noticed  that  the  (e)  This  proposition  of  law  (which 

provisions  of  this  statute,  are  not  was  first  established  in  the  case  of 

affected  by  the  30  &  31  Vict.  c.  141,  Priestley  v.  Powler,  3  Mee.  &  W.  1), 
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of  moral  misconduct,  or  of  wilful  disobedience,  or 
habitual  neglect  of  his  master's  lawful  commands,  the 
master  is  in  such  case  entitled  to  dismiss  him  without 
warning ;  and  he  can  claim  no  wages  that  had  not 
actually  fallen  due  before  the  dismissal  {/). 

If,  in  order  to  procure  a  hiring  as  a  servant,  any  of 
those  frauds  are  resorted  to,  which  are  commonly  known 
under  the  description  of  obtaining  or  giving  a  false  cha- 
racter, a  penalty  of  201.  is  incurred  under  the  32  Geo. 
III.  c.  56,  by  all  persons  concerned  therein,  or  in  default, 
imprisonment  with  hard  labour  (  ^).  And  when  a  servant 
quits  his  place,  the  master  is  not  obliged,  in  point  of  law, 
to  give  him  a  character  (A)  ;  but  if  from  malicious  motive 
he  gives  a  false  character,  imputing  a  fault  which  does 
not  really  exist,  he  is  liable  to  an  action  at  the  suit  of  the 
party  so  injured  (i).  Malice,  however,  is  an  essential  in- 
gredient in  this  cause  of  action.  For  upon  a  representa- 
tion honafide  made,  though  false  in  fact,  and  injurious  to 
the  character  of  the  servant,  no  action  lies  (A). 

III.  [Let  us,  lastly,  see  how  strangers  may  be  affected 
by  this  relation  of  master  and  servant :  or  .how  a  master 
may  behave  towards  others,  on  behalf  of  his  servant; 
and  what  a  servant  may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain,  that  is,  abet  and 
assist  his  servant  in  any  action  at  law  against  a  stranger ; 
whereas,  in  general,  it  is  an  offence  against  public  justice, 

has  been  since  amply  illustrated.  (^)  Vide  post,  bk.  VI.  c.  xn. 

The  following  recent  cases  may  be  (7t)  Carrol  i>.  Bird,  3  Esp.  201. 

consulted,  Searle  v.  Lindsay,  11  C.  (i)  See  Ponntain  d.  Boodle,  3  Q. 

.B.,  N.  S.  429  ;  Potter  v.  Taulkner,  B.  5. 

1  B.  &  Smith,  800  ;  Gallagher  v.  (Ji)  See  Pattison  v.  Jones,  8  Bam. 

Piper,  16  C.  B.,  K  S.  669  ;  Tunny  &  Cress.  578  ;  Child  v.  Affleck,  9 

■o.  Midland  Railway  Company,  Law  Bam.  &  Cress.  403  ;  Kelly  v.  Par- 

Bep.,  1  C.  P.  291.  .  tington,    4   Bam.  &    Adol.  700  ; 

(/)  See  Tumer  o.  Robinson,  5  Gai-diner  v.  Slade,  13  Q.  B.  796  ; 

Bam.  &  Adol.  789 ;  Baillie  v.  Kell,  Taylor  <e.  Hawkins,  16  Q.  B.  308  ; 

4  Bing.  N.  C.  638  j  Lomax  v.  Ard-  Someri'ille  v.  Hawkins,  10  C.  B. 

ing,  10  Exeh.  734.  583. 
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[to  encourage  suits  and  animosities  by  helping  to  bear  the 
expense  of  them;  and  is  called,  in  law,  maintenance  (Z). 
A  master  also  may  bring  an  action  against  any  man  for 
beating  or  maiming  his  servant;  but  in  such  case  he 
must  assign,  as  a  special  reason  for  so  doing,  his  own 
damage  by  the  loss  of  the  service  ;  and  this  loss  must  be 
proved  upon  the  trial  (m).  A  master,  likewise,  may 
justify  an  assault  in  defence  of  his  servant,  and  a  ser- 
vant in  defence  of  his  master  (w) :  the  master,  because 
he  has  an  interest  in  his  servant,  not  to  be  deprived  of 
his  service ;  the  servant  because  it  is  part  of  his  duty,  for 
which  he  receives  his  wages,  to  stand  by  and  defend  his 
master  (o).  J  Also  if  any  person  do  cause  or  procure  my 
servant  to  leave  me,  or  do  [hire  or  retain  my  servant, 
being  in  my  service,  for  which  the  servant  departeth  from 
me  and  goeth  to  serve  the  other,  I  may  have  an  action 
for  damages  against  both  the  new  master  and  the  ser- 
vant, or  either  of  them :  but  if  the  new  master  did  not 
know  that  he  is  my  servant,  no  action  lies  against  him ; 
unless  indeed  he  afterwards  refuses  to  restore  my  ser- 
vant upon  information  and  demand  (p).  The  reason  and 
foundation  upon  which  all  this  doctrine  is  built,  seem  to 
be  the  property  that  every  man  has  in  the  service  of  his 
domestics,  acquired  by  the  contract  of  hiring,  and  pur- 
chased by  giving  them  wages. 

As  for  those  things  which  a  servant  may  do  on  behalf 
of  his  master,  this  general  principle  may  be  laid  down ; 
that  the  master  is  answerable  in  all  cases  for  the  act  of 


Q)  2  Roll.  Ab.  115  J  vide  post,  (o)  In  like  manner,  by  the  laws  of 

bk.  VI.  c.  IX.  King  Alfred,  (c.  38,)  a  servant  was 

(m)  9Eep.  113;  Cock  v.Wortham,  allowed  to  fight  for  his  niaster,  a 

1  Selw.  N.  P.  999 ;  Hall  i;.  HoUan-  parent  for  his  child,  and  a  husband 

der,  4  Bam.  &  Cress.  660.  or  father  for  the  chastity  of  his  wife 

(m)  2  Roll.  Ab.  646 ;  1  Hawk,  b.  or  daughter, 

i.  c.  60,  ss.  23,  24  ;  Tickell  v.  Read,  (p)  F.  N.  B.  167, 168  ;  Blake  v. 

LofEt,  215 ;  see  Ditcham  v.  Bond,  2  Lanyon,  6  T.  R.  221.    As  to  this 

Mau.  &  Sel.  436  ;  HodsoU  v.  Stalle-  action,  see  also  Lumley  v.  Gye,  2 

brass,  11  A.  &  E.  301.  Ell.  &  Bl.  216. 
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[his  servant,  if  done  by  his  command,  either  expressly 
given  or  implied:  for,  qui  facit  per  alium,  facit  per 
se  (§').  j  In  this  respect  the  law  makes  no  distinction  be- 
tween ordinary  servants,  and  those  who  are  more  properly 
and  usually  termed  agents ;  to  whom,  as  we  have  seen 
in  a  former  place,  the  same  principle  applies  (/•),  But 
the  illustrations  of  it  which  occur  in  the  case  of  an 
ordinary  servant,  seem,  nevertheless,  to  deserve  a  sepa- 
rate notice. 

According  to  this  principle,  then,  [if  the  servant  com- 
mit a  trespass  by  the  command  or  encouragement  of  his 
master,  the  master  shall  be  guilty  of  it ;  though  the  ser- 
vant is  not  thereby  excused,  for  he  is  only  to  obey  his 
master  in  matters  that  are  honest  and  lawful.]  So  it  is 
laid  down  that  [if  the  drawer  at  a  tavern  sells  a  man 
bad  wine,  whereby  his  health  is  injured,  he  may  bring  an 
action  against  the  master  (s);  for  although  the  master  did 
not  expressly  order  the  servant  to  sell  it  to  that  person  in 
particular,  yet  his  permitting  him  to  draw  and  sell  it  at 
all  is  impliedly  a  general  command.]  Upon  the  same 
principle,  too,  [if  a  servant,  by  his  negligence,  does  any 
damage  to  a  stranger,  the  master  shall  answer  for  his 
neglect ;  if  a  smith's  servant  lames  a  horse  while  he  is 
shoeing  him,  an  action  lies  against  the  master.  But  in 
these  cases  the  damage  must  be  done  while  he  is  actually 
employed  in  the  master's  service  ;  otherwise  the  master 
is  not  liable  {t).     It  was  accordingly  held  at  the  common 


(j?)  i  Inst.  109.   See  the  following  &  Bl.  570.    As  to  its  application  to 

among  other  cases  illustrative  o£  this  rmVmay  companies  and  their  ser- 

doctrine : — Quamam  v.  Burnett,  6  vants,  see  Cox  v.  Midland  Eailway 

Mec.  &  W.  509 ;  Eapson  v.  Cubitt,  Company,  3  Exch.  268 :  Eeedie  v. 

9   Mee.   &  W.  713  i    Milligan  v.  London  and  North-Western  Eail- 

"Wedge,  12  Ad.  &  Ell.  737 ;  Burgess  way  Company,  4  Exch.  244. 

V.  Gray,  1  C.  B.  578.    As  to  the  ap-  (»•)  Vide  sup.  p.  65. 

plication  of  the  general  doctrine  on  (s)  EoU.  Abr.  95. 

this  subject  to  the  case  of  suh-con-  (t)  See  Kandleson  v.  Murray  8 

tractors, see  Ovexionv.'Freemaa,  11  Ad.  &  El.  109;  Lygo  v.  Newbold, 

C.  B.  867  ;  Sadler  v.  Henloci,  4  Ell.  9  Exch.  302 ;  Patten  v.  Ea«,  2  C.  B. 
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[law  (m),  that  if  a  servant  kept  Ms  master's  fire  negli- 
gently, so  that  his  neighbour's  house  was  burned  down 
thereby,  an  action  lay  against  the  master,  because  this 
negligence  happened  in  Ms  service :  otherwise,  if  the 
servant  going  along  the  street  with  a  torch,  by  negli- 
gence sets  fire  to  a  house ;  for  there  he  is  not  in  his 
master's  immediate  service.]  And  such  is  still  the 
law  (a;) ;  but  if  my  neighbour's  house  is  burnt  down  by 
reason  of  a  fire  accidentally  and  without  negligence 
arising  in  my  house,  he  is  declared  by  14  Geo.  III. 
c.  78,  s.  86,  to  be  incapable  of  maintaining  any  action 
against  me(y).  [A  master  is,  lastly,  chargeable  if  any 
of  Ms  family  layeth  or  casteth  anything  out  of  his  house 
into  the  street  or  common  highway,  to  the  damage  of  any 
individual  or  the  common  nuisance  of  his  majesty's  liege 
people  (z) :  for  the  master  hath  the  superintendence  and 
charge  of  all  Ms  household.  And  this  also  agrees  with 
the  civil  law ;  which  holds  that  the  pater  familias,  in 
this  and  similar  cases,  "  ob  alterius  culpam  tenetur,  sive 
servi,  sive  liberi"  {a).] 

On  the  other  hand,  however,  the  master  is  not  bound 
by  what  the  servant  does  without  his  authority,  express 
or  implied :  even  though  it  may  be  done  in  the  course  of, 
or  in  relation  to,  the  service  (J).  Thus,  if  I  pay  money 
to  a  gentleman's  servant  who  is  not  usually  employed  to 
receive  money  for  Ms  master,  and  he  embezzle  it,  I  must 


(N.  S.)  G06.     Seymoni-  i).  Green-  6  Anne,  c.  31. 

wood,  6  H.  &  N.  359  ;  7  H.  &  N.  (z)  Noy's  Max.  o.  44. 

355.    The  Queen  v.  Stephens,  Law  (a)  Ff.  9,  3, 1 ;  Inst.  4,  5,  1. 

Eop.,  1  Q.  B.  702.  (b)  See  M'Manus  u.  Crickett,  1 

(w)  Noy's  Max.  c.  44.  East,  106  ;  Croft  v.  Alison,  4  Bam. 

(iB)  See  FiUiter  t.  Phippard,  11  &  Aid.  590  ;  Lyons  ».  Martin,  8  Ad. 

Q.  B.  347,  where  the  statement  of  &  El.  512  ;  Grant  v.  Norway,  10  C. 

the  law  given  in  Blackstone  on  this  B.  665  ;  Coleman  ».  Eiches,  16  C.  B. 

head  (vol.  i.  p.  431)  is  shown  to  be  104  ;  Udell  v.  Atherton,  7  H.  &  N. 

inaccurate.  172 ;  Limpus  v.  London  Omnibus 

(y)  Ee-enacting  a  former  provi-  Company,  1  Hm-1.  &  Colt.  526. 
sion  to  the  same  effect,  contained  in 
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pay  it  over  again  (e).  So  [if  I  usually  deal  with  a 
tradesman  by  myself,  or  constantly  pay  him  ready- 
money,  I  am  not  answerable  for  what  my  servant  takes 
upon  trust]  if  he  purloin  it,  so  that  it  comes  not  to  my 
use  ;  [for  here  is  no  implied  order  to  the  tradesman  to 
trust  my  servant.  But  if  I  usually  send  him  upon  trust, 
or  sometimes  on  trust  and  sometimes  with  ready  money, 
I  am  answerable  for  all  he  takes  up ;  for  the  tradesman 
cannot  possibly  distinguish  when  he  comes  by  my  order, 
and  when  upon  his  own  authority  (<?).]  Upon  the  same 
ground,  the  master  is  not  liable  for  a  crime  of  wilful 
injury^ — such  as  an  assault, — committed  by  the  servant 
without  his  command  or  encouragement ;  even  though 
it  may  be  in  the  course  of,  or  in  relation  to,  the 
service  (e). 

"While  the  master  is  thus,  in  the  cases  above  men- 
tioned, liable  for  the  acts  of  his  servant,  the  latter  is, 
in  many  instances,  not  personally  liable  for  what  he 
does  in  that  capacity.  For,  with  respect  to  his  pur- 
chases from  tradesmen  for  his  master's  use,  if  he  be 
known  by  the  person  with  whom  he  deals  to  be  acting 
merely  as  a  servant,  and  if  his  authority  to  purchase 
be  sufficient,  he  cannot  himself  be  charged  for  the  price 
of  the  goods.  Nor  can  a  servant  to  whom  his  master 
has  entrusted  a  sum  of  money,  for  the  purpose  of  his 
paying  it  over  to  a  third  party,  be  sued  by  that  party 
for  the  money,  in  the  event  of  its  remaining  unpaid  (/). 
And  so  a  servant  cannot  be  sued  for  an  act  of  negli- 
gence committed  in  the  course  of  his  service,  by  one 
whose   dealing  was  with  his   master.      Thus  when  a 


(o)  1  Bl.  Com.  430.  East,  106  ;  Gordon  v.  Eolt,  4  Exch. 

Id)  Dr.  and  Stud.  d.  2,  c.  42  ;  365  ;  Peachey  v.  Rowland,  13  C.  B. 

Noy's  Max.  c.  44  ;  and  see  Mckson  182  ;  The  Queen  ».  Stephens,  Law 

V.  Brohan,  10  Mod.  Ill  ;  Hiscox  v.  Rep.,  1  Q.  B.  702. 

Greenwood,  4  Esp.  174  ;  Rusby  v.  (/)  Howell  v.  Batt,  2  Nev.  &  M. 

Scarlett,  5  Esp.  76.  381 ;  see  Greenway  ii.  Hurd,  4  T.  E. 

(e)  See  M'Manns  n.  Crickett,  1  553  ;  Coles  ».  Wright,  4  Tannt.  198, 


CHAP.  I.— OJ*  MASTER  AND  SERVANT.  257 

parcel  was  mislaid  by  a  stage  coacliinaii,  the  owner  of 
the  coach  was  held  liable  to  the  sender,  but  not  the 
coachman  himself  (^).  For  all  crimes,  however,  which 
a  man  commits  he  is  criminally  responsible, — and  for 
all  wilful  or  other  injuries  of  a  private  character,  is 
generally  liable  to  an  action  for  damages, — whether  he 
did  the  act  by  the  authority  of  another  or  not  {h). 

(ff)    Williams    v.    Cranstoun,   2  (A)  See  Stephens  n.Elwall,  4  Mau. 

Stark.  Eep.  82  ;  Cavenagh  v.  Such,  &  Sel.  259;  Wilson ».  Peto,  6  Moore, 

1  Price,  328.    And  see  1  Koll.  Ah.  47. 
94,  95. 


VOL.  n. 
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CHAPTEE  II. 

OF   HUSBAND   AND   WIFE. 


The  next  private  relation  of  persons  of  which  we  are  to 
speak  is  that  of  marriage;  [which  includes  the  reciprocal 
rights  and  duties  of  husband  and  wife ;  or,  as  most  of  our 
elder  law  books  call  them,  baron  and/eme.]  And  here 
it  may  be  proper  to  premise,  that  as,  in  the  Eoman 
Catholic  faith,  marriage  ranks  as  a  sacrament  of  the 
Church,  it  naturally  fell,  during  the  period  when  that 
was  the  established  religion  of  the  country,  under  the 
cognizance  of  the  Ecclesiastical  Courts,  so  as  to  give 
them  power  of  adjudication  in  various  matters  of  a. 
matrimonial  description;  and  in  particular  with  re- 
gard to  divorce  and  alimony,  subjects  to  which  we 
shall  presently  recur  (a).  Nor  did  this  state  of  things 
sustain  any  change  at  the  period  of  the  Reformation ; 

(a)  The  jurisdiction  of  the  eccle-  the  husband  or  wife  was  guilty  of  the 

siastical  courts  in  matters  matrimo-  injury  of  "  subtraction"  and  lived 

nial,  as  stated  in  Blackstone  (vol.  iii.  separate  from  the  other  without  any 

p.  94),  included  also,  1.  Causa  jaeti-  sufficient  reason ;  in  which  case  the 

tationis  matrimonii,  when  one  of  ecclesiastical  jurisdiction  would  com- 

the  parties  boasted  or  gave  out  that  pel  them  to  come  together  again,  if 

he  or  she  was  married  to  the  other,  either  party  were  weat  enough  to 

whereby  a  common  reputation  of  desire  it,  contrary  to  the  inclination 

their  matrimony  might  ensue;  for  of  the  other.     There  was  also,  at 

which  injury,  the  only  remedy  the  one  period,  a  suit  to  compel  the  cele- 

court  could  afford,  was  to  enjoin  per-  hration  of  a  marriage  in  pursuance 

petual  silence  on  that  head  (see  Lord  of  a  contract  to  that  effect.    But 

Hawke  v.  Corri,  2  Hagg.  220).      2.  this  was  abolished  by  26  Geo.  2,  c. 

Tliesmt  for  restitution  of  conjugal  33,  and  i  Geo.  4,  c.  76,  s.  27. 
rights,  which  was  brought  wherever 
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notwithstanding  which  event,  these  courts  continued  to 
exercise  the  jurisdiction  that  had  immemorially  belonged 
to  them  in  the  matters  here  described.  This  jurisdiction 
remained  indeed  undisturbed  until  quite  recently ;  but 
the  same  session  of  parliament,  which  deprived  the 
spiritual  courts  of  their  power  in  causes  testamentary, 
stripped  them  also  of  that  which  they  enjoyed  in  causes 
matrimonial  (6).  For  by  the  statute  20  &  21  Vict. 
c.  85  (c),  a  new  court  was  erected  under  the  title  of  the 
"  Court  for  Divorce  and  Matrimonial  Causes,"  to  be  held 
(when  full)  before  the  Lord  Chancellor  and  the  judges 
of  the  superior  courts  at  Westminster,  together  with  the 
judge  of  the  Court  of  Probate, — which  last  judge,  how- 
ever (of  whom  we  have  already  spoken),  is  also  judge 
in  ordinary  of  the  new  Divorce  Court ;  and,  when 
thus  sitting  alone,  is  enabled  to  exercise  in  general  the 
powers  and  authority  of  the  full  court  (of).  And  as  to 
the  new  court,  it  is  material  incidentally  to  remark, 
that,  in  addition  to  the  jurisdiction  over  such  matters 
matrimonial  as  formerly  fell  under  the  cognizance  of 
the  courts  ecclesiastical,  another  jurisdiction  of  great 
importance  has  also  been  bestowed  upon  it  since  its  estab- 
lishment. For  by  21  &  22  Vict.  c.  93  (e),  persons  may 
apply  to  it  for  a  declaration  of  their  legitimacy  or  of  the 
validity  of  the  marriages  of  their  fathers  and  mothers, 
or  of  their  grandfathers  and  grandmothers ;  or  for  a  de- 
claration of  their  own  right  to  be  deemed  natural  'born 
subjects.* 

In  the  consideration  of  the  subject  now  before  us,  we 
shall,  in  the  first  place,  inquire  how  marriage  may  be  con- 

(J)  Vide  sup.  pp.  203,  210.  &  24  Vict.  c.  144,  s.  1. 

(fi)   This    Act   has   been    since  (e)  As  to  the  practice  under  this 

amended  by  21  &  22  Vict.  c.  108,  Act,  see  Ryves  v.  Att.-Gen.  Law 

22  &  23  Vict.  c.  61;  23  &  24  Vict.  Eep.,  1  P.  &  D.  23;  Watson «.  Same 

u.  144;  25  &  26  Vict.  c.  81;  and  31  &  and  Cowen,  ib.   27;    Ee  Chaplin, 

32  Vict.  c.  77.  ib.  328.     See  also  22  &  23  Vict.  c. 

{d)  20  &  21  Vict.  c.  85,  s.  9 ;  23  61,  s.  7. 

S2 
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tracted  or  made ;  secondly,  take  a  view  of  its  legal  effect 
and  consequences;  and,  lastly,  treat  of  the  manner  of 
its  dissolution. 

I.  First,  then,  as  to  the  manner  in  which  this  relation 
is  formed,  it  may  be  observed  generally,  that  the  law  con- 
siders marriage  in  the  light  of  a  contract,  and  applies  to 
it,  with  some  exceptions,  the  ordinary  principles  which 
attach  to  other  contracts :  and  that  every  person  is 
competent  to  enter-  into  such  contract  unless  he  or  she 
labours  under  some  particular  disability, 

Now  these  disabilities  are  of  two  sorts :  first,  such  as 
are  canonical ;  secondly,  such  as  are  civil.  Canonical 
disabilities,  (so  called  from  their  having  formerly  fallen 
under  the  cognizance  of  the  Ecclesiastical  Courts,)  make 
the  marriage  voidable  by  a  judicial  sentence,  but  not 
ipso  facto  void  (_/) ;  of  which  class  is  a  natural  inability, 
at  the  time  of  the  marriage,  to  procreate  children  {g). 
Of  this  nature,  also,  was  the  disability  once  recognized 
of  a  pre-contract  or  engagement  to  another  person  (A). 
But  by  32  Hen.  VIII.  c.  38,  it  is  provided,  that  all 
marriages  solemnized  in  the  face  of  the  Church  shall  be 
indissoluble,  notwithstanding  any  pre-contract  not  con- 
summated; and  though  this  branch  of  the  statute  was 
repealed  by  2  &  3  Edw.  VI.  c.  23,  yet  it  has  become 
an  established  opinion  that  this  provision  of  the  statute 
of  Hen.  VIII.  is  impliedly  revived  and  extended,  and 
the  impediment  of  pre-contract  wholly  abolished  by  the 
effect  of  that  provision  in  the  26  Geo.  II.  c.  33  (re- 
enacted  in  the  subsequent  marriage  Act  of  4  Geo.  IV. 
c.  76),  that  in  no  case  should  proceedings  be  had  in 
any  Ecclesiastical  Court  to  compel  the  celebration  of  a 

(/)  1  Bl.  Com.  434 ;  1  Roll.  Ab.  ris  v.  Webber,  Moor.  225 ;   2  Leon. 

357.  169;  Dy.  179  a,  pi.  40. 

(^)  Bl.  ubi  sup. ;    1  Roll.   Ab.  (A)  Bl.  ubi  sup. 
360;  Bury's  case,  5  Rep.  98;  Mor- 
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marriage  in  pursuance  of  a  contract  (i).  As  to  any- 
canonical  disability,  it  is  further  to  be  understood  that 
it  will  not  avail  to  avoid  the  marriage  unless  both  an 
actual  sentence  to  that  effect  be  given,  and  it  be  given 
during  the  life  of  the  parties ;  for  our  law  will  not  allow 
the  marriage  to  be  called  in  question,  in  such  cases,  after 
the  death  of  either  of  them  (J). 

As  to  civil  disabilities,  it  may  be  laid  down  generally, 
and  subject  only  to  exception  in  the  case  of  disability  for 
want  of  age,  that  [they  make  the  contract  void  ab  initio, 
and  not  merely  voidable ;  not  that  they  dissolve  a  contract 
already  formed,  but  they  render  the  parties  incapable  of 
forming  any  contract  at  all ;  they  do  not  put  asunder  those 
who  are  joined  together,  but  they  previously  hinder  the 
junction.  And,  if  any  persons,  vmder  these  legal  incapa- 
cities, come  together,  it  is  a  meretricious  and  not  a  matri- 
monial union.]  It  may  further  be  observed,  that  the 
existence  of  a  disabilility  of  this  class  may  be  deter- 
mraed  in  the  ordinary  courts  of  law,  as,  for  example, 
in  reference  to  a  parochial  settlement,  or  in  a  prosecu- 
tion for  bigamy. 

1.  [The  first  of  these  legal  disabilities  is  a  prior  mar- 
riage, and  having  another  husband  or  wife  living :  in 
which  case,  besides  the  penalties  consequent  upon  it  as  a 
felony,  the  second  marriage  is  to  all  intents  and  purposes 
void  (A).] 


(i)  1  Bl.  Com.  435  ;  Bac.  Ab.  Harris  ».  Hicks,  Salk.  548)  ;  and  it 

Marriage  (E.)  ;  Co.  Litt.  by  Harg.  would  seem  therefore  that  the  new 

79  b,  n.  (4.)  Court  for  Divorce  and  Matrimonial 

(j)  The  courts  of  common  law  Causes  would  refuse  to  declare  a 

•would  not  snSei  the  spiritual  eowts  marriage  to  be  void  under  those 

(while  they  had  jurisdiction)  to  de-  circumstances, 

clare,  after  the  death  of  the  parties,  (^6)  Bro.  Ab.  tit.  Bastardy,  pi.  8  ; 

their  marriage  to  be  void  on  the  Cro.  Eliz.  858  ;  1  Salk.  121 ;  E.  </. 

ground  of  a  canonical  disability  (1  Harbome,  2  Ad.  &  El.  540.    As  to 

Bl.Com.  434;  Co.Litt.33a;  Bury's  the  offence  of  bigamy,  vide  post, 

case,  5  Rep.  98  ;  1  Roll.  Ab.  367 ;  vol.  iv.  p.  364. 
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2.  [The  next  disability  is  want  of  age.  This  is  suffi- 
cient to  avoid  all  other  contracts,  on  account  of  the 
imbecility  of  judgment  in  the  parties  contractiug:  a 
fortiori,  therefore,  it  ought  to  avoid  this,  the  most  im- 
portant contract  of  any.]  A  male  person  is  enabled  by 
law  to  consent  to  matrimony  at  the  age  of  fourteen,  a 
female  at  the  age  of  twelve  (/),  though  (as  hereafter 
explained)  this  is  in  some  cases  restricted  by  the 
authority  entrusted  by  our  law  to  the  parent  or  guardian 
of  an  infant  (m).  If,  however,  the  male  be  under  four- 
teen, or  the  girl  under  twelve,  the  marriage  is  not 
absolutely  void(w) — supposing  it  celebrated  with  due 
solemnities (o) — but  inchoate  only  and  imperfect;  and 
either  of  them,  upon  coming  to  the  age  of  consent  afore- 
said, may  disagree  and  declare  the  marriage  void(p). 
In  addition  to  which  it  is  to  be  observed,  that  [if  the 
husband  be  of  years  of  discretion,  and  the  wife  under 
twelve,  when  she  comes  to  years  of  discretion,  he  may 
disagree  as  well  as  she :]  and  so  it  is  vice  versa,  when  the 
wife  is  of  years  of  discretion,  and  the  husband  under  (y). 
But  if  [at  the  age  of  consent  they  agree  to  continvie 
together,  they  need  not  be  married  again.]  The  doc- 
trine of  disability  in  respect  of  age  is  founded,  we  may 
observe,  on  the  civil  law(r).  [The  canon  law  pays 
greater  regard  to  the  constitution  than  the  age  of  the 
parties ;  holding  that  if  they  are  habiles  ad  matrimo- 
nium,  it  is  a  good  marriage,  whatever  their  age  may 
be(4J 

(Z)  Co.  Litt.  79  a;  1  Hale,   P.  C.  common  law  makes  any  distinction 

17.  of  this  kind.    (See  Co.  Litt.  33  a.) 

(to)  Vide  post,  pp.  269,  315.  (o)  See  Co.  Litt.  by  Harg.  79  b, 

(«)  It  is  said  in  Bum's  Ecc.  L.  tit.  n.  (1.) 

Marriage,  I.,  that  if  either  party  be  (^)  Co.  Litt.  79  a,  79  b  ;  Bac.  Ab. 

under  uven,  it  is  a  nullity;  and  that  Infancy,  A. 

the  ciril  and  the  canon  law  in  this  (^q)  Ibid.;  1  Bl.  Com.  486. 

respect  agree  ;  and  see  Hist.  Eng.  (»■)  Leon.  Constit.  109. 

Law,  by  Reeves,  toI.  iv.  p.  53.    It  (*)  Decretal,  1.  4,  tit.  2,  qu.  3. 
does  not  appear,  however,  that  the 
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Wlat  is  above  stated  on  the  subject  of  the  age  for 
matrimony,  is  to  be  understood  of  the  actual  marriage 
contract  and  ceremony,  by  which  the  parties  become 
man  and  wife;  for  a  promise  to  marry  infuturo, — which, 
like  other  contracts,  will  give  a  right  of  action  for 
damages  in  case  of  its  violation  {t), — is  not  binding  on 
the  party  charged  unless  he  or  she  be  of  the  full  age 
which  the  law  provides  for  other  cases  of  contract,  viz. 
twenty-one  (m).  And  where  there  are  mutual  promises 
to  marry  between  two  persons,  one  of  the  age  of  twenty- 
one,  and  the  other  under  that  age,  the  first  is  bound  by 
the  contract,  so  as  to  be  liable  to  an  action  if  it  be 
broken ;  but  on  the  side  of  the  minor  it  is  voidable  (a;). 

3.  A  third  incapacity  is  [want  of  reason ;  without  a 
competent  share  of  which,  as  no  other,  so  neither  can 
the  matrimonial  contract  be  valid  (z/).]  And  by  our 
law,  it  is  accordingly  established  that  the  marriage  of 
a  lunatic,  not  being  in  a  lucid  interval,  is  absolutely 
void  (j).  [But  as  it  might  be  difficult  to  prove  the  exact 
state  of  the  party's  mind  at  the  actual  celebration  of  the 
nuptials,]  the  15  Geo.  II.  c.  30,  specifically  provides  that 
the  marriage  of  a  lunatic,  found  to  be  such  under  a 
commission,  shall  be  totally  void,  unless  he  or  she  has 
been  previously  declared  to  be  of  sound  mind  by  the 
Lord  Chancellor  («). 

4.  A  fourth  incapacity  is  in  respect  of  proximity  of 
relationship  ;  that  is,  being  within  the  prohibited  degrees 
of  consanguinity  or  affinity.      By  stat.  32  Hen.  VIII. 


(i)  See  'Wild.  v.  Harris,  7  C.  B.  (2)  Morrison's  case,  coram  Deleg. 

999,  as  to  the  consideration  neces-  AndseeHancock«.Peaty,LawEep., 

sary  to  support  this  action.  1  P.  &  D.  335. 

(?0  Co.Litt.byHarg.79b,n.(2).  (a)  Blackstone  (vol.  i.  p.  439), 

(a;)  Holt  V.  Ward,  Str.  937;  Bruce  says  that  there  were  also  "  private 

V.  Warwick,  6  Taunt.  118;  Warwick  family  reasons  "  for  the  passing  of 

u.  Bruce,  2  Man.  &  Sel.  305.  this  statute,  and  refers  to  23  Geo.  2, 

(y)  1  Roll.  Ab.  357.  c.  yi. 
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c.  38  (c),  it  is  declared  that  every  marriage  contracted 
between  lawful  persons,  to  wit,  such  as  "  be  not  pro- 
hibited by  God's  law  to  marry,"  when  solemnized  in 
the  face  of  the  Church,  and  consummated  with  bodily 
knowledge  or,  fruit  of  children,  shall  be  good  and  indis- 
soluble; and  that  no  prohibition,  "God's  law  exce^t'\d), 
shall  impeach  any  marriage  without  the  Levitical 
degrees  (e).  One  object  of  this  statute  was  to  remove 
the  vexatious  impediments  to  marriage  (which,  however, 
might  be  bought  off  for  money)  on  the  ground  of  kin- 
dred, which  prevailed  in  the  times  of  popery  (/) ;  and  by 
its  effect  the  only  marriages  which  are  now  illegal  in 
respect  of  proximity  of  degree  (as  being  either  contrary 
to  God's  law  or  within  the  Levitical  degrees),  are  the 
following,  viz.,^those  between  persons  in  the  ascending 
and  descending  line  in  infinitum  (ff), — and  those  between 
collaterals  to  the  third  degree  inclusive,  according  to 
the  mode  of  computation   in  the  civil    law  (A);  which 

(c)  As  to  the  history  of  this  Act,  Christ.  Black,  vol.  i.  p.  435  ;  per 
see  Hist.  Eng.  L.  by  Reeves,  toI.  iv.  Lord  St.  Leonards,  (in  the  case  of 
p.  220.  Brook  v.  Brook,)  9  H.of  L.  Cas.  232. 

(d)  As  to  these  words,  see  (/)  1  Bl  Com.  p.  435. 
Vaughan,  220,  305 ;  2  Inst.  687.  (g)  See  Vaughan,  232  ;  Gibs. 
They  relate  to  the  law  of  nature.  Cod.  413  ;  Bum,  tit.  Marriage,  1. ; 
which  condemns  commixtures  in  the  Extrav.  de  Consanguin.  &c.  Can. 
direct  line  of  descent  m  infinitwm,  8  ;  Grot,  de  Jure  Belli  et  Pacis,  1.  2, 
though  such  marriages  are  not  no-  c.  5,  sect.  12. 

ticed  among  the   express   prohibi-  (/i)   Vaughan,   218.     See  R.  v. 

tions  in  Leviticus.  Chadwick,  11  Q.  B.  173.     The  prp- 

(e)  As  to  the  Levitical  degrees,  hibitions  in  Leviticus,  in  regard  to 
see  Levit.  xviU.,  xx.  In  the  statute  collateral  relationship,  all  apply  to 
32  Hen.  8,  c.  38,  the  prohibited  de-  persons  who,  according  the  com- 
grees  are  not  enumerated  ;  but  there  putation  of  the  civilians  (vide  sup. 
is  some  specification  of  them  in  the  p.  212),  would  be  within  the  third 
25  Hen.  8,  c.  22,  which  was  re-  degree  ;  and  the  prohibitions  in  the 
pealed  by  the  28  Hen.  8,  c.  7.  This  early  Christian  Church  were  exactly 
last  Act,  which  (by  s.  7)  again  pro-  co-extensive.  The  computation  of 
hibited  the  same  marriages,  was  it-  the  canonists  is  different,  it  will  be 
self  repealed  by  1  &  2  P.  &  M.  c.  8.  recollected,  from  that  of  the  civilians 
See  Bum,  Ecc.  Law,  tit.  Marriage  j  (vide  sup.  p.  212), 
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reckons  the  sum  of  the  degrees  from,  (but  exclusively 
of,)  one  of  the  persons  related  up  to  the  common  stock, 
and  so  down  to  the  other  person.  It  is,  however,  to  be 
understood  that  the  prohibitions  in  the  case  of  colla- 
terals extend  not  only  to  consanguinei,  or  those  related 
by  blood,  but  to  affines,  or  those  related  by  marriage. 
Thus  a  man  can  marry  neither  his  sister  nor  his  wife's 
sister  (i),  for  both  are  related  to  him  in  the  second 
degree;  nor  his  sister's  daughter,  nor  wife's  sister's 
daughter (/),  for  both  are  in  the  third  degree;  but  he 
may  marry  his  first  cousin,  for  she  is  in  the  fourth 
degree  (A).  The  consanguinei  of  the  wife,  it  may  be 
remarked,  are  always  related  by  affinity  to  the  hus- 
band, and  the  consanguinei  of  the  husband  to  the  wife ; 
but  on  the  other  hand,  the  consanguinei  of  the  husband 
are  not  at  all  necessarily  related  to  the  consanguinei  of 
the  wife.  Hence  two  brothers  may  marry  two  sisters, 
or  father  and  son  a  mother  and  daughter  (Z).  Nor  is 
the  husband  related  to  the  affines  of  the  wife,  nor  vice 
versa.  Therefore  a  man  may  marry  his  wife's  brother's 
wife  (jn).  It  is  further  to  be  observed,  that  the  prohibi- 
tions as  to  collaterals  extend  to  such  as  are  related  by 
the  half  blood  only ;  and  that  they  also  apply,  though 
one  of  the  parties  be  a  bastard.  For  notwithstanding 
this  circumstance,  which  makes  him  nullius  filius  as  to 
many  civil  consequences,  the  law  recognizes  his  relation- 
ship to  his  natural  parent  for  moral  purposes  (w).  The 
incapacity  in  respect  of  proximity  of  relationship  was  till 
lately  a  canonical  only,  and  not  a  civil,  disability  (o). 

(i)   "Vaughan,     302 ;     see    The  Consanguinity,  opposite  to  p.  212, 

Queen  v.  Chadwick,  11  Q.  B.  173 ;  sup. 

and  Brook  v.  Brook,  9  H.  of  L.  (0  1  Bl.  Com.  435,  n.  by  Chris- 

Cas.  193.  tiau. 

(,j)   Sir  T.  Eaym.  464 ;   Sir  T.  (m)  lb. 

Jones,  191.     See  the  case  of  the  (»)  Bac.  Ab.,  Marriage,  A. 

Queen   v.    Brighton    (Inhabitants  (o)  Raym.  ubl  sup. ;    see  R.  ■». 

of  ),  1  B.  &  S.  447.  Inhabitants  of  Wye,  t  Ad.  &  El. 

(Ji)  See  the  Table  of  Degrees  of  771. 
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But  by  statute  5  &  6  Will.  IV,  c,  54,  all  marriages 
thereafter  celebrated  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity,  shaUbe  abso- 
lutely void  to  all  purposes  whatever — which  brings  the 
objection  within  the  class  of  civil  disabilities  {p). 

All  persons,  then,  save  those  who  labour  under  one 
or  other  of  these  disabilities,  may  contract  a  marriage 
one  with  the  other  in  due  form  and  ceremony.  In  what 
manner  this  contract  is  to  be  solemnized,  is  a  matter 
which  formerly  depended  altogether  upon  the  rules  of 
the  ecclesiastical  law  (y).  And  by  that  law  it  is  re- 
quired that  there  should  not  only  be  a  mutual  contract 
of  espousal  per  verba  de  prcesenti,  or  with  words  ia  the 
present  tense, — but  that  it  should  be  solemnized  by  a 
priest  in  holy  orders ;  without  which  it  is  considered  as 
no  complete  legal  marriage  (r).  But  this  last  requisite  [is 
merely  juris  positivi,  not  juris  naturalis  aut  dinini  ;  it 
being  said  that  Pope  Innocent  the  third  was  the  first  who 
ordained  the  celebration  of  marriage  in  the  church  {s) ; 
before  which  it  was  totally  a  civil  contract.] 

The  manner,  however,  of  contracting  this  relation,  and 
the  formalities  proper  to  the  celebration  of  marriage  in 
this  country  according  to  the  office  of  the  Church,  are 
now  prescribed  by  the  supreme  authority  of  the  legislature 
itself,  though  certain  portions  of  the  canon  law  on  this 
subject  are  thereby  preserved  (t).     The  principal  mar- 

(^)  See  The  Queen  D.  Cliadwick,  vol.iv.pp.  52 — 65,wlieremucliinfor- 

11  Q.  B.  173,  and  Brook  v.  Brook,  mation  will  be  found  as  to  the  cano- 

9  H.  of  L.  Ca.  193,  in  which  last  nical  jurisprudence  on  this  subject, 

case  the  House  of  Lords  decided  (»•)  See  Haydon  v.  Gould,  1  Salk. 

that  a  man  cannot  contract  a  valid  119  ;  R.  v.  Luffington,  1  Wils.  74. 

marriage    with    his   wife's    sister,  (s)  Moor.  770. 

or  other  mamage  within  the  pro-  (t)  It  has  been  decided  by  the 

hibited    degrees,     by    performing  House   of  Lords,  that,  to  consti- 

the  ceremony  in  a  country  where  tute  a  valid  marriage  by  the  com- 

such   marriages  are  not  prohibited  mon  law  of  England,  it  must  have 

by  law.     See  also  Howarth  v.  Mills,  been  celebrated  in  the  presence  of  a 

Law  Rep.,  2  Eq.  Ca.  389.  priest  in  holy  orders.    (The  Queen 

iq)  See  Hist.  Eng.  L.  by  Reeves,  r.  Millis,  10  CI.  &  Ein.  534.)    And 
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riage  Acts  now  in  force,  are  4  Geo.  IV.  c.  76,  and  6  &  7 
Will.  IV.  c.  85  (m)  ;  of  which  we  shall  here  treat  in 
their  order  of  date,  and  (on  account  of  the  importance 
of  the  subject)  with  some  degree  of  minuteness.  First, 
the  statute  of  4  Geo.  IV.  prescribes,  (in  conformity 
with  the  canon  law,)  the  previous  publication  of  banns 
upon  three  successive  Sundays,  in  manner  therein 
mentioned,  in  the  church  or  chapel  where  the  marriage 
is  to  be  solemnized  (w) :  or,  in  lieu  thereof,  a  licence  (x) 
from  the  proper  ecclesiastical  authority,  that  the 
marriage  shall  be  had  without  banns  (y), —  that  is, 
a  "  special "  licence  from  the  Archbishop  of  Canter- 
bury (2),  or  a  "common"  licence  from  the  ordinary  of 
the  place  or  his  surrogate  (a).  And  no  licence  for 
a  marriage  to  be  solemnized  in  any  church  or  chapel 
is  to  be  granted,  unless  one  of  the  parties  has  had  his  or 
her  usual  place  of  abode  in  the  parish  to  which  it  belongs, 
for  fifteen  days  immediately  preceding  (5).  And  all 
ministers  are  forbidden  to  proceed  to  solemnize  marriage 
more  than  three  months  after  the  complete  publication 
of  the  banns,  or  grant  of  the  licence  (c).  The  Act  also 
requires  that  the  marriage  (whether  by  banns  or  licence) 

that  such  priest  must  be  other  than  348  ;   E.  v.   Tibshelf,   1  Barn.   & 

one  of  the  parties  to  the  contem-  Adol.  190  ;  E.  v.  Wroxton,  4  Bam. 

plated  marriage.  (Beamish  v.  Beam-  &  Adol.  641. 

ish,  9  H.  of  L.  Cas.  274.)  (»)  4  Geo.  i,  c.  76,  s.  10.    As  to 

(m)  There  were  two  previous  Acts,  licences,  see,  also,  Can.  101. 

viz.,  26  Geo.  2,  c.  33  (called  Lord  (y)  In  abolishing  the  jurisdiction 

Hardwicke's  Act),  and  4  Geo.  4,  c.  of  ecclesiastical  courts  and  persons, 

17,  both  of  which  arc  repealed  by  in  respect  of  matters  matrimonial, 

4  Geo.  4,  c.  76.    The  6  &  7  Will.  4,  the  Act  of  20  &  21  Vict.   c.  85, 

c.  85,  has  been  amended  by  7  Will.  makes  an  express  exception  with 

4  &  1  Vict.  c.  22  ;  3  &  4  Vict.  c.  respect  to  marriage  licences.    (Sect 

72  ;  and  19  &  20  Vict.  c.  119.  6.) 

(«)  4  Geo.  4,  c.  76,  s.  2.    As  to  (z)  As  to  special  licences,  see  25 

ianns,  see  Lyndw.  273, 274.    As  to  Hen.  8,  c.  21  ;  4  Geo.  4,  c.  76,  ss. 

the  effect  of  a  publication  of  banns  10,  20  ;  6  &  7  Will.  4,  u.  85,  s.  1. 

in  a  wrong  name,  see  E.  v.  Billing-  (a)  See  10  &  11  Vict.  c.  98,  s.  5. 

hurst,  3  Mau.  &  Sel.  250 ;  E.  i>.  St.  (S)  4  Geo.  4,  c.  76,  ss.  14,  26. 

Paith's,   Newton,  3  Dow.   &  Ey.  (c)  Ibid.  ss.  9,  19, 
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shall  be  in  a  church  or  public  chapel  wherein  banns  may- 
be lawfully  published  (d) ;  and  shall  take  place  between 
the  hours  of  eight  and  twelve  in  the  forenoon  (except  in 
the  case  of  special  licence) ;  and  shall  be  solemnized  by 
a  person  in  holy  orders  (e),  and  before  not  less  than  two 
credible  witnesses  besides.  These  are  the  principal  regu- 
lations of  this  statute  as  to  the  ceremony ;  in  addition  to 
which,  however,  it  directs  generally,  that  the  rules  pre- 
scribed by  the  rubric  prefixed  to  the  office  of  matrimony 
in  the  Book  of  Common  Prayer,  and  not  thereby  altered, 
shall  be  duly  observed  (/).  And  as  it  is  the  policy  of  our 
law  to  prevent  the  marriage  of  persons  under  the  age  of 
twenty-one  without  the  consent  of  parents  or  guardians, 
— it  also  provides,  that  in  the  case  of  the  publication  of 
banns  of  a  person  under  twenty-one,  not  being  a  Tvidower 
or  widow,  (who  are  deemed  emancipated,)  if  the  parent 
or  guardian  openly  signifies  his-  dissent  at  the  time  they 
are  published,  such  publication  shall  be  void.  The  Act 
also  enacts,  in  furtherance  of  the  same  object,  and  to 
secure  that  the  requirements  of  the  law  have  been  duly 
observed,  that  no  licence  to  marry  without  banns  shall 
be  granted,  unless  oath  shall  be  first  made  by  one  of  the 
parties  that  he  or  she  believes  that  there  is  no  impediment 
of  kindred  or  alliance,  or  of  any  other  lawful  cause;  and 
that  one  of  the  said  parties  hath,  for  the  space  of  fifteen 
days  immediately  preceding  such  licence,  had  his  or  her 
usual  place  of  abode  -within  the  parish  or  chapelry  -within 
which  such  marriage  is  to  be  solemnized ;  and  where  one 
of  the  parties  (not  being  a  widower  or  widow)  shall  be 

id)  As  to  churches  or  chapels  in  u.  56  ;  20  Vict.  c.  19,  s.  9  ;  23  Vict, 

which  marriages  may  lawfully  take  c.  24. 

place,  see  58  Geo.  3,  c.  45  ;  59  Geo.  (e)  4  Geo.  4,  c.  76,  ss.  21,  28. 

3,  t.  134 ;  4  Geo.  4,  c.  76,  ss.  3,  (/ )  4  Geo.  4,  c.  76,  ss.  21,  28. 

4, 12,  13 ;  5  Geo.  4,  c.  32  ;  6  Geo.  4,  This  pro-rision  as  to  the  ohservance 

c.  92  ;  11  Geo.  4  &  1  -Will.  4,  c.  18 ;  of  the  rules  of  the  rubric,  is  re- 

6  &  7  Will.  4,  e.  85,  ss.  26-84 ;  7  enacted  by  6  &  7  Will.  4,  c.  85, 

Will.  4  «5  1  Vict.  c.  22  ;  1  &  2  Vict.  s.  1. 
c.  107,  ss.  16,  33,  34  ;  7  &  8  Vict. 
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under  the  age  of  twenty-one  years, — that  the  consent  of 
the  person  or  persons  whose  consent  is  required  has  been 
obtained,  or  that  there  is  no  person  having  authority  to 
give  such  consent  (t^).  The  consent  required  by  the 
Act,  is  that  of  the  father,  or  if  the  father  be  dead,  then 
of  a  guardian  lawfully  appointed  (A).  If  there  be  no  guar- 
dian, then  of  the  mother  being  unmarried ;  and  if  there  be 
no  mother  unmarried,  then  of  any  guardian  appoiated  by 
the  Court  of  Chancery  (z).  Provision  is  also  made  for 
the  case  where  the  person  whose  consent  is  required  is 
non  compos ;  or  where  such  person,  being  a  guardian  or 
the  mother,  is  in  parts  beyond  the  seas,  or  unreasonably, 
or  from  undue  motives,  withholds  consent  to  a  proper 
marriage.  The  Act,  in  such  cases,  gives  relief  by  peti- 
tion to  the  Lord  Chancellor  (_/). 

In  many  instances,  the  neglect  of  the  prescribed  sta- 
tutory formalities  (though  penal)  does  not  invalidate  the 
marriage  (A).  But  it  is  declared  by  the  Act  that  it  shall 
be  null  and  void  to  all  purposes  va.  the  following  cases  (?), 
viz.  if  any  persons  shall  knowingly  and  wilfully  inter- 
marry (unless  by  special  licence)  in  a  place  other  than 
a  church  or  a  public  chapel  wherein  banns  may  be  law- 
fully published  (m) ;    or  shall  knowingly  and   wilfully 


(^)  i  Geo.  4,  c.  76,  ss.  16 — 18.  post,  p.  271  et  seq.)  that  some  of 
A  caveat  may  be  also  entered  by  the  proyisions  on  this  subject  ia  4 
any  person  against  the  grant  of  a  Geo.  4,  c.  76,  are  now,  in  effect,  re- 
licence,  to  be  decided  on  by  the  laxed, — there  being  new  regulations 
judge  issuing  the  licence ;  as  to  which  allow  of  marriage  otherwise 
which  see  sects.  11,  36.  than  by  banns  or  licence ;  and  to 
(A)  If  a  minor  be  married  by  li-  these  marriages  the  formalities  pre- 
cence  improperly  obtained  without  scribed  by  the  Act  of  Geo.  4  do  not 
the  father's  consent,  the  marriage  apply. 

is  not  void.     (R.  v.  Birmingham,  8         (m)  See  the  statutes  cited  sup. 

B.  &  C.  29.)  p.  268,  n.  {d).    There  are  also  the 

(i)  4  Geo.  4,  c.  76,  s.  16.  following    enactments    confirming 

{j )  Ibid.  s.  17.  past  marriages  in  particular  cases  : 

(J)  See  E.  V.  Bramley,  6  T.  R.  3  Geo.  4,  c.  75  j  4  Geo..  4,  cc.  5,  17, 

331, n.;  R. «». Birmingham,  8  Bam.  91;  3  &  4  Will.  4,  c.  45;  6  &  6 

&  Cress.  29.  ,  Will.  4,  c.  54  ;  5  &  6  Vict.  c.  113  ; 

(V)  It  will  presently  appear  (vide  12  &  13  Vict.  c.  68,  s.  20  ;  14  &  ID 
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intermarry  without  due  publication  of  banns,  or  (in  lieu 
thereof)  a  Hcence  from  a  person  having  authority  to 
grant  the  same  (w) ;  or  shall  knowingly  and  wilfully 
consent  to  or  acquiesce  in  the  solemnization  of  their 
marriage  by  a  person  not  being  in  holy  orders.  It  is 
also  made  a  felonious  offence  by  this  Act,  knowingly 
and  wilfully  to  solemnize  matrimony  at  any  other  time 
than  between  the  hours  of  eight  and  twelve  in  the  fore- 
noon, unless  by  special  licence  ;  or  without  banns  having 
been  first  duly  published,  unless  by  licence ;  or  to 
solemnize  it  according  to  the  Church  of  England,  under 
a  false  pretence  of  being  in  holy  orders.  And  the 
Act  also  contains  a  provision,  that  when  a  valid  mar- 
riage by  licence  or  banns  is  solemnized  between  persons 
either  of  whom  is  under  age,  by  means  of  the  false 
oath  or  fraudulent  procurement  of  one  of  the  parties, 
— the  party  so  offending  shall  be  liable  to  forfeit  all 
property  which  would  otherwise  accrue  to  him  or  to 
her  from  the  marriage  (o). 

This  Act  adheres  (it  is  to  be  observed),  in  the  provisions 
which  we  have  here  summarily  stated,  to  a  principle  long 
antecedently  established,  that  all  marriages  taking  place 
in  England  must  be  solemnized,  (whatever  the  religious 
belief  of  the  contracting  parties,)  by  a  minister  in  holy 
orders,  and  according  to  the  rites  and  ceremonies  of  the 
Church  of  England :  — the  only  exception  admitted 
being  where  both  of  such  parties  were  of  the  Quaker  or 
of  the  Jewish  persuasions.  For  these  might  marry  ac- 
cording to  their  own  usages  {p).  This  principle,  however, 
was,  at  length,  felt  to  operate  with  intolerable  harshness 
upon  that  numerous  and  important  class  who,  not  being 
either  Quakers  or  Jews,  yet  dissent  from  the  discipline  and 

Vict.  u.  97,  s.  25 ;  16  &  17  Vict.  c.  (re)   See  Midgley  v.  Wood,   30 

12^;  17  &  18  Vict.  c.  88  ;  18  Sc  19  L.  J.   (N.  S.),   P.  M.  &   A.  57; 

Vict.  c.  66,  e.  81,  s.  13  ;  19  Sc  20  Bevau  r,.  M'Mahon,  ib.  61. 
Vict.  0.  70  !  20  &  21  Vict.  c.  29  ;  (o)  4  Geo.  4,  c.  76,  s.  23. 

22  Vict.  c.  24  ;  23  Vict.  c.  1  -,  24  {p)  Ibid. 

&  25  Vict.  c.  16  ;  28  &  29  Vict.  c.  81. 
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doctrines  of  the  Church  of  England ;  and^  accordingly, 
the  Marriage  Act  of  6  &  7  Will.  IV.  c.  85— at  the  con- 
sideration of  which  we  now  arrive — introduced,  in  the 
year  1836,  new  regulations,  having  principally  in  view 
the  relief  of  Dissenters ;  though  they  also  enable  any 
persons  who  desire  to  do  so,  while  marrying  according 
to  the  ceremonial  of  the  Church,  to  resort  to  a  prelimi- 
nary proceeding  of  a  secular  character,  in  Heu  of  either 
banns  or  ecclesiastical  licence. 

The  regulations  made  by  the  6  &  7  Will.  IV.  c.  85, 
and  the  Acts  subsequently  passed  for  its  amendment  (g') — 
provide  that  the  officer  called  the  "  superintendent  re- 
gistrar," appointed  for  any  district, — under  the  6  &  7 
Will.  IV.  c.  86,  passed  "  for  registering  births,  deaths, 
and  marriages  in  England," — shall  also  be  the  superin- 
tendent registrar  of  marriages  in  such  district.  And 
these  Acts  establish  (in  effect)  two  new  modes  of  pro- 
ceeding towards  the  celebration  of  marriage,  in  addition 
to  those  sanctioned  by  the  4  Geo.  IV.  c.  76.  That  is, 
they  allow  besides  the  marriage  by  special  licence,  by 
the  ordinary's  (or  surrogates'  licence,  and  by  banns, 
(which  are  the  old  modes,) — a  marriage  by  the  regis- 
trar's certificate  without  licence,  or  by  his  certificate 
loith  licence. 

.The  new  modes  of  proceeding,  (which  are  analogous  to 
the  distinction  between  the  marriage  by  banns,  and  that 
by  ecclesiastical  licence,)  are  respectively  as  follows  :  — 

1.  A  person  intending  to  be  married  by  the  regis- 
trar's certificate  without  licence,  is  to  deliver  to  the 
superintending  registrar  of  the  district  mthin  which 
both  the  persons  about  to  marry  have  dwelt  for  not 
less  than  seven  days — or  if  they  have  dwelt  in  dif- 
ferent districts  for  that  time,  then  to  the  superintendent 
registrar  of  each  district — a  notice  of  his  or  her  intention 

(j)  These  are  7  Will.  4  &  1  Vict.      Vict.  c.  119,  and  23  Vict.  c.  IS. 
c.  22 ;  3  &  4  Vict.  c.  72  j  19  &  20 
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to  marry,  expressed  as  the  Acts  prescribe  (r).  And  such 
notice  is  to  be  entered  by  such  registrar,  (who  is  to  be 
entitled  to  the  fee  of  one  shilling  for  the  entry,)  into 
a  book  called  The  Marriage  Notice  Book  ;  which  is  to  be 
open  at  all  reasonable  times,  without  fee,  to  all  persons 
desirous  of  inspection  (s).  This  notice  is  to  particularize 
the  church  or  other  building  iu  which  the  marriage  is  to 
be  solemnized, — to  be,  as  the  general  rule,  within  the 
district  where  one  of  the  parties  has  dwelt  for  the  period 
to  which  the  notice  refers  {t), — and  must  also  specify 
whether  it  is  to  be  without,  or  with  licence.  And  the 
person  giving  the  notice  must  subscribe  thereto,  a  solemn 
declaration  that  he  or  she  believes  that  there  is  no  im-- 
pediment  of  kindred  or  alliance,  or  other  lawful  hin- 
drance to  the  marriage ;  and  that  both  the  persons  about 
to  marry  have^  for  the  space  of  seven  days  immediately 
preceding,  had  their  usual  place  of  abode  and  residence 
within  the  district  of  the  registrar  to  whom  the  notice  is 
given ;  and  (when  either  of  such  persons,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty- 
one),  that  the  consent  of  the  person  whose  consent  to 
such  marriage  is  by  law  required  has  been  given,  or 
(as  the  case  may  be)  that  there  is  no  person  whose  con- 


(/)  See  6  &  7  Will.  4,  c.  85,  s.  4  ;  case  of  other  parties  may  also  be  so, 

19  &  20  Vict.  c.  119,  s.  3,  and  Sch.  where  there  is  not  within  the  dis- 
A.  As  to  the  course  of  proceeding  trict  in  which  one  of  the  parties 
where  one  of  the  parties  intending  dwells  any  registered  building  in 
marriage  without  licence  dwells  in  which  marriage  may  be  solemnized 
Irelamd  or  Scotlcmd,  see  19  &  20  in  the  form  such  parties  desire  to 
Vict.  c.  119,  ss.  7,  8.  adopt.  (3  &  4  Vict.  c.  72,  s.  2.)    The 

(s)  6  &  7  Will.  4,  c.  85,  s.  5.  building  stated  may  also  be  out  of 

(i)  3  &  4  Vict.  c.  72,  s.  1.     The  such  district  or  districts,  provided  it 

building  stated  in  the  notice,  may  be  the  usual  place  of  worship  of  the 

however,  in  the  case  of    Quakers  parties,  or  one  of  them,  and  not 

and  Jews,  be  one  out  of  the  district  more  than  two  miles  from  the  dis- 

or  districts   in  which  the  parties  trict  in  which  the  notice  is  given, 

dwell  (3  &  4  Vict.  c.  72,  s.  5  ;  19  &  (19  &  20  Vict.  c.  119,  s.  14.) 

20  Vict.  c.  119,  s.  13)  ;  and  in  the 
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sent  Is  by  law  required  (m).  This  notice,  (or  a  copy- 
thereof,  under  the  hand  of  the  registrar,)  is  to  be  sus- 
pended or  afExed  by  him  in  some  conspicuous  place  in 
his  office,  during  twenty-one  successive  days  next  after 
the  day  when  it  was  entered  in  the  Marriage  Ifotice 
Book  {x). 

The  next  step  is  to  obtain  a  certificate  of  the  notice 
having  been  duly  entered.  But  it  is  provided  that  any 
person  whose  consent  would  have  been  required  by  law 
to  the  marriage  of  the  contracting  parties,  under  an 
ecclesiastical  licence,  immediately  before  the  passing  of 
the  6  &  7  Will.  IV.  c.  85(7/),  shall  be  authorized  to 
forbid  the  issue  of  such  certificate  (z) ;  and  may  do  so 
by  writing  "  forbidden"  opposite  the  entry  of  the  notice 
and  subscribing  thereto  his  or  her  name  and  place  of 
abode,  and  the  character  in  which  he  or  she  is  autho- 
rized so  to  interfere.  And  in  case  the  issue  of  the  cer- 
tificate is  thus  forbidden,  the  notice  and  all  proceedings 
thereon  shall  be  utterly  void  (a).  Supposing,  however, 
that,  during  the  period  for  which  the  notice  has  been 
suspended  in  the  office,  no  lawful  impediment  to  the  issue 
has  been  shown  to  the  satisfaction  of  the  registrar — nor 
the  issue  forbidden  in  manner  above  mentioned — the 
certificate,  after  the  expiration  of  the  twenty-one  days, 
is  to  be  issued  upon  the  request  of  the  person  deliver- 
ing the  notice  (ft).  Such  certificate  expresses  that  notice 
of  the  intended  marriage  ia  such  a  church  or  building 
has  been  duly  entered,  and  that  the  issue  of  the  certifi- 
cate has  not  been  forbidden  by  any  person  authorized  so 

(«)  See  19  &  20  Vict.  c.  119,  s.  objection  is  to  be  decided  by  snch 

2,  Sch.  (A.)  registrar, — subject,  however,  to  an 

(»)  Ibid.  s.  4.  appeal  to  the  "registrar-general." 

{y)  Vide  snp.  p.  267.  (As  to  the  Registrar-General,  vide 

(z)  6  &  7  Will.  4,  c.  85,  ss.  9,  10.  post,  bk.  iv.  pt.  II.  c.  XV.) 

A  caveat  may  also  (by  sect.  13)  be  (a)  6  &  7  Will.  4,  c.  85,  s.  9. 

entered  by  ani/  person  against  the  (h)  See  19  &  20  Vict,  c,  119,  s.  i, 

grant  of  the  certificate  or  licence  by  and  Sch.  (B.) 

the  registrar ;  and  the  validity  of  the 

VOL.  II.  I 


274     BOOK  III.— OP  RIGHTS  IN  PRIVATE  RELATIONS. 

to  do :  and  for  this  document  the  registrar  is  entitled  to 
receive  the  fee  of  one  shilling  (c). 

Immediately  upon  its  heing  issued— or  at  any  time 
afterwards  within  three  calendar  months  from  the  entry 
of  the  notice— the  marriage  may  take  place  (rf);  and 
it  may  be  solemnized  according  to  any  one  of  several 
methods  authorized  in  that  behalf  by  the  Acts.  By  one 
of  these  methods,  the  marriage  may  be  solemnized  in  a 
registered  building  ;  that  is,  in  any  building  certified  ac- 
cording to  law  as  a  place  of  religious  worship,  and  regis- 
tered as  a  place  for  the  solemnization  of  marriage ;  and 
it  may  then  take  place  (subject  to  the  provisions  to  be 
presently  mentioned)  according  to  such  form  and  cere- 
mony as  the  parties  may  think  fit  to  adopt  (e).  But  it  is 
provided  (/),  that  every  such  marriage  shall  be  solem- 
nized before  some  "registrar  of  the  district" (^),  and 
two  or  more  credible  witnesses ;  and  also  that  it  shall  be 
performed  with  open  doors,  between  the  hours  of  eight 
and  twelve  in  the  forenoon ;  and  also  that  in  some  part 
of  the  ceremony,  and  in  the  presence  of  the  registrar 
and  witnesses,  each  of  the  parties  shall  say — "  I  do 
"  solemnly  declare  that  I  know  not  of  any  lawful  im- 
"  pediment  why  I,  A.  B.,  may  not  be  joined  in  matri- 
"  mony  to  C.  D. ;"  and,  lastly,  that  each  of  the  parties 
shall  say  to  the  other,  "  I  call  upon  these  persons  here 
"  present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  D., 
"  to  be  my  wedded  wife  {or  husband)."  By  another 
method  of  solemnization,  the  parties  are  permitted  to 


(c)  19  &  20  Vict.  u.  119,  a.i.  (^f)  &k1  Will.  4,  c.  85,  s.  20. 

{d)  Itid.  {g')  AstothisofiScer,  (whois  sub- 

(e)  6  &  7  Will. 4,  c.  85,  ss.  18—20;  ordinate  to  the  "  superintendent  re- 

7  WUl.  4  &  1  Tict.  c.  22,  s.  35.    As  gistrar")  see  6  &  7  Will.  4,  c.  86, 

to  certifying  places  of  -worship,  see  ss.  17,  20,  c.  86,  s.  7;  1  Vict.  c.  22 ; 

18  &  19  Vict.  c.  81;  19  &  20  Vict.  19  &  20  Vict.  c.  119,  s.  15.    He 

0.  119,  s,  24.     As  to  registering  may  act  in  the  case  of  illness,  or 

places  for  solemnization  of  mar-  unavoidable  absence,   by   deputy. 

riages,  6  &  7  Will.  4,  c.  85,  ss.  18,  (19  &  20  Vict.  c.  119,  s.  16.) 
19;  19&20Vict.c.  119,8.17. 
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contract  marriage  at  the  office  of  the  superintendent  re- 
gistrar ;  and  the  ceremony  is  then  to  take  place  in  his 
presence  and  in  that  of  some  registrar  of  the  district, 
and  also  of  two  other  witnesses  ;  and  is  to  be  with  open 
doors,  and  between  the  hours  aforesaid ;  and  the  parties 
are  to  make  the  same  declaration  and  use  the  same  words, 
as  in  the  case  of  marriage  in  a  certified  and  registered 
place  of  worship  (Ji).  But  it  is  provided,  that  at  no  mar- 
riage had  in  such  office  shall  any  religious  seryice  be 
read  (i).  A  third  method  of  solemnization  is  that  of 
the  Church  of  England :  and  there  needs  in  such  case 
neither  celebration  of  banns  nor  ecclesiastical  licence ; 
but  the  church  in  which  the  marriage  is  solemnized, 
must  be  one  within  the  district  of  the  superintendent 
registrar  by  whom  the  certificate  is  issued  (_/).  And, 
fourthly,  the  marriage  may  also  be  solemnized  accord- 
ing to  the  usages  of  the  Quakers  or  according  to  the 
usages  of  the  Jews, — where  the  parties  are  of  those  per- 
suasions respectively  (A).  Such,  then,  are  the  difierent 
methods  in  which,  in  a  marriage  upon  a  registrar's  cer- 
tificate without  licence,  the  solemnization  may  take 
place ;  but  as  to  each  of  them  it  is  material  to  remark, 
that  the  building  in  which  it  takes  place,  must  be  the 

(/j)  6  &  7  Will.  4,  c.  85,  s.  21.  shall  any  such  reading  or  celebration 
( ;')  19  &  20  Vict.  c.  119,  s.  12.  By  supersede  or  invalidate  the  marriage 
the  same  section  it  is,  however,  en-  previously  contracted,  or  he  entered 
acted,  that  if  thepartiestoamarriage  as  a  marriage  in  the  parish  register, 
at  the  registry  oifice,  shall  desire  to  (j)  6  &  7  Will.  4,  c.  85,  ss.  1,  4  ; 
add  the  service  ordained  or  used  for  7  Will.  4  &  1  Vict.  c.  22,  s.  36. 
marriage  by  the  church  orpersuasion  (7i)  See  6  &  7  Will.  4,  c.  85,  ss.  2, 
to  which  they  are  members, — they  39;  3  &  4  Vict.  c.  72,  s.  5j  19  &  20 
may  present  themselves  for  that  pur-  Vict.  c.  119,  s.  21;  23  Vict.  u.  18. 
pose  to  the  minister;  who,  on  pro-  As  to  Jewish  marriages  and  divorces, 
duction  of  the  certificate  and  pay-  see  Moss  v.  Smith,  1  Man.  &  Gr. 
ment  of  the  customary  fees  (if  any),  232,  and  the  authorities  there  cited, 
may,  if  he  shall  see  fit,  read  or  cele-  See  also  10  &  11  Vict.  c.  58,  passed 
brate  such  service  accordingly.  But  to  remove  doubts  as  to  certain  mar- 
he  may  not  do  so  in  g,ny  church  or  riages  solemniwd  in  England  before 
chapel  of  the  Church  of  England,  1st  July,  1837,  and  in  Ireland  before 
unless  he  is  in  holy  orders  ;  nor  1st  April,  1845. 

T  2 
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same  whicLi  had  been  previously  specified  in  the  notice 
and  certificate  (/). 

2.  A  person  intending  to  be  married  by  a  registrar's 
certificate  with  licence,  is  to  give  a  notice  and  obtaui 
a  certificate  as  in  the  former  case;  and  the  course  of 
proceeding  and  the  state  of  the  law  applicable  to  such 
notice  and  certificate  are  in  either  case  the  same,  subject 
only  to  the  following  difierences: — Firstj  if  both  the 
persons  about  to  marry  do  not  dwell  in  the  same  super- 
intendent registrar's  district,  notice  need  not  be  given 
to  the  registrar  of  each  district,  but  only  to  the  registrar 
of  the  district  in  which  one  of  such  persons  resides  ;  and 
it  will  be  sufficient  also  if  the  notice  states  how  long  he 
or  she  has  there  resided,  without  making  any  statement 
of  the  same  kind  with  respect  to  the  other  party  (m). 
Secondly,  the  declaration  in  the  notice  must  state  that 
the  person  giving  it  hath,  for  the  space  oi  fifteen  days 
(instead  of  seven  days)  immediately  preceding,  had  his 
or  her  usual  place  of  abode  and  residence  within  the 
district  of  the  registrar  to  whom  the  notice  is  given  (w). 
Thirdly,  it  is  not  requisite  that  either  the  notice  or  a 
copy  should  be  affixed  in  the  office  of  such  registrar  (o). 
Fourthly,  the  certificate  may  be  obtained  after  the  ex- 
piration of  one  whole  day  (instead  of  twenty-one  d»ys) 
next  after  the  entry  of  the  notice  (  'p). 

Besides  the  certificate,  and  at  the  same  time  with  it, 
the  registrar — supposing,  as  before,  that  no  lawful  im- 
pediment has  been  shown,  and  that  the  certificate  has 
not  been  forbidden, — is  also  to  issue,  as  prescribed  by  the 
Acts,  a  licence  for  the  marriage  {c[) ;  and  for  this,  he  is 
entitled  to  receive  from  the  party  requiring  the  same  the 
stun  of  \l.  10«.  over  and  above  the  amount  paid  for  the 
necessary  stamps  on  the  instrument  (r). 

(2)  6  «5  7  Wm.  4,  c.  85,  s.  42.  (^)  Ibid.  s.  9. 

(w)  19  &  20  Vict,  c.  119,  s.  C.  (j)  Ibid.  ss.  9, 21,  Sch.  (C). 

(n)  Ibid.  s.  2.  {r)  19  &  20  Vict.  c.  119,  s.  10. 
fo)  Ibid.  s.  5. 
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After  the  issue  of  the  licence,  and  within  three 
calendar  months  from  the  entry  of  the  notice,  the  mar- 
riage may  take  place  (s); — and  it  may  be  solemnized 
according  to  any  of  the  several  methods  before  stated,  ex- 
cept that  of  the  Church  of  England, — subject  to  the  rules 
and  distinctions  already  laid  down  in  respect  of  them  (f). 
But  it  is  provided  that  the  registrar  may  not  grant  any 
licence  for  marriage  in  a  church  or  chapel  of  the  Church 
of  England  (m), — it  being  the  design  of  the  legislature 
not  to  interfere  with  the  exclusive  privilege  in  that 
respect,  before  vested  in  the  archbishop  and  other 
authorities. 

It  is  also  provided  by  the  Acts,  that  no  marriage 
upon  the  certificate  of  a  registrar,  shall  be  solemnized 
in  any  building  registered  and  certified  for  religious 
worship,  without  the  consent  of  the  minister  thereof, — 
or  of  one  of  the  trustees,  overseers,  deacons  or  ma- 
nagers ; — nor  in  any  registered  building  of  the  Church 
of  Borne,  without  the  consent  of  the  officiating  minister  ; 
nor  in  any  church  or  chapel  of  the  united  Church  of 
England  and  Ireland,  without  the  consent  of  the  minis- 
ter thereof;  nor  shall  any  such  marriage  be  solemnized 
in  any  such  church  or  chapel  by  any  other  than  a  duly 
qualified  clergyman,  or  with  any  forms  or  ceremonies 
other  than  those  of  such  Church  (a;). 

The  Acts  provide  moreover  that,  whenever  a  mar- 
riage shall  not  be  had  within  three  calendar  months 
after  the  entry  of  the  notice, — such  notice,  and  any  certi- 
ficate and  licence  which  may  have  been  granted,  and  all 
other  proceedings  thereupon,  shall  be  utterly  void  (y) ; 
and  that  if  any  persons  knowingly  and  wilfully  inter- 
marry in  a  place  other  than  that  specified  in  the  notice 
and  certificate,  or  without  due  notice   to  the  superin- 

(«)  19  &  20  Vict.  c.  119,  s.  9,  and  (»)  19  &  20  Vict.  c.  119,  s.  11. 

Sch.  (C).  (y)  6  &  7  Will,  i,  c.  8S,  s.  15  ;  7 

(i)  6  &  7  Will.  4,  c.  85,  ss.  2,  20  Will.  4  &  1  Vict.  c.  22,  s.  3  ;  19  & 

—22  ;  19  &  20  Vict.  c.  119,  s.  21.  20  Vict.  c.  119,  Sch.  (B;. 

(u)  6  &  7  Will.  4,  c.  85,  s.  11. 
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tendent  registrar,  or  without  certificate  duly  issued,  or 
without  licence  (where  licence  is  required),  or  in  the 
absence  of  the  registrar  of  the  district  or  of  the  super- 
intendent registrar  (where  his  or  their  presence  is  re- 
quired),— the  marriage  shall  be  null  and  void  {z);  and 
further,  that  a  valid  marriage,  procured  by  means  of 
a  wilfully  false  notice,  certificate,  or  declaration,  shall 
expose  the  party  offending  to  the  same  consequences  as 
are  provided  under  the  Marriage  Act  of  4  Geo.  IV. 
c.  76,  with  regard  to  marriages  procured  by  false  oath 
or  fraudulent  procurement^  viz.  a  forfeiture  of  all  the 
property  which  would  otherwise  accrue  to  him  or  to  her 
from  the  marriage  (a).  It  is  further  enacted  (5),  that, 
every  person  shall  be  deemed  guilty  oi  felony  who  shall 
knowingly  and  wilfully  solemnize  marriage  (except  by 
special  licence)  in  any  other  place  than  in  a  church  or 
chapel  in  which  marriages  may  be  solemnized  according 
to  the  rites  of  the  Church  of  England,  or  than  the  regis- 
tered building  or  office  specified  in  the  notice  and  certifi- 
cate (c) ;  or  who  shall,  in  a  registered  building  or  office, 
solemnize  marriage  in  the  absence  of  a  registrar  of  the 
district;  or  who  shall  solemnize  marriage  (except  by 
licence)  within  twenty-one  days  after  the  entry  of  the 
notice ;  or,  if  the  marriage  is  by  licence,  within  seven 
days  after  such  entry ;  or  (whether  the  marriage  be  by 
licence  or  not),  after  three  calendar  months  from  such 
entry. 

It  is  further  to  be  observed,  with  respect  to  all  mar- 
riages, whether  taking  place  under  the  4  Greo.  IV.  c.  76 j 
or  under  the  more  recent  Acts,  that  they  are  required  by 
law  to  be  registered.  For  it  is  provided  by  6  &  7  Will.  IV. 


(/)  6  &  7  Will.  4,  c.  85,  s.  42.  tween  two  Quakers,  according  to  the 

{a)  6  &  7  Will.  4,  c.  85,  s.  43;  19  usages  of  the  Society  of  ITriends,  or 

&  20  Vict.  c.  119,  3.  19  ;  Tide  sup.  between  two  persons  professing  the 

p.  270.  Jewish-  religion,  according  to  the 

(i)  6  &  7  Will.  4,  c.  85,  s.  39.  usages  of  the  Jews.is  excepted  fi-om 

(c)  The  case  of  a  maniage  be-  this  provision.    (lb.  ss.  2,  39.) 
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c,  86,  (which  deals  with  the  registration  of  marriages  as 
well  as  of  births  and  deaths,)  that,  where  a  marriage 
takes  place  in  a  church,  the  clergyman  shall,  iminediately 
after  the  office  of  matrimony  is  solemnized  by  him,  re- 
gister the  same  in  duplicate  in  two  of  the  marriage  re- 
gister books,  in  a  prescribed  form ;  and  that  every  rector, 
vicar,  or  curate  (as  the  case  may  be),  shall  deliver  to  the 
superintendent  registrar  of  the  district,  in  April,  July, 
October,  and  January,  in  every  year,  a  copy  (certified 
under  his  hand,  and  on  durable  materials)  of  all  entries 
of  marriages  in  the  register  book  for  the  current  quarter : 
and  that  one  copy  of  every  such  registry  book,  when 
filled,  shall  be  delivered  by  the  clergyman  to  such  re- 
gistrar, and  that  the  other  copy  shall  remain  in  his  own 
keeping  with  the  other  parish  registers  {d).  And  where 
the  marriage  takes  place  in  a  registered  building,  or  in 
the  office  of  the  superintendent  registrar,  or  according  to 
the  usages  of  the  Quakers  or  of  the  Jews,  there  are 
provisions  to  the  same  efiect.  The  duty  of  registration, 
however,  in  the  two  first  of  these  cases  is  committed  to  the 
registrar  of  marriages  for  the  district;  in  the  last  two,  to 
the  registering  officer  among  the  Quakers,  and  the  secre- 
tary of  the  Synagogue  among  the  Jews,  respectively  (e). 
Lastly,  we  may  remark  that  none  of  these  marriage 
Acts  extend  to  the  royal  family ;  nor  to  any  marriage 
taking  place  out  of  England  (/).  "With  respect,  there- 
fore, to  those  contracted  by  British  subjects  in  Scotland 
or  Ireland,  or  in  any  foreign  country,  they  are  con- 
sidered as  valid  by  our  law,  so  far  as  the  manner  of 
them  is  concerned,  if  made  in  such  form  as  is  deemed 
sufficient  in  the  place  where  contracted  (^):    and  the 

((?)  See  7  Will.  4  &  1  Vict.  c.  22,  (e)  6  &  7  Will.  4,  c.  8G,  s.  31,  et 

for  further  provisions  as  to  regis-  seq.;  19  &  20  Vict.  c.  119,  s.  22. 

tration,   and    3   &   4    Vict.  c.   92  (/)  As  to  marriages  in  JrafZia,  see 

(amended  by  21  &  22  Vict.  c.  25),  14  &  15  Vict.  c.  40. 

as  to  the  custody  and  admissibility  (^g)  See  E.  v.  Brampton,  10  East, 

in  evidence  of  certain  non-parochial  282;  Lautour  v.  Teesdale,  2  Marsh, 

registers  and  records,  243 ;  Doe  v.  Vaidill,  5  Bam.   & 
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case  appears  to  be  the  same,  though  the  parties  eloped 
to  that  country  on  purpose  to  evade  the  laws  of  mar- 
riage in  this  (h).  It  is  also  declared  and  enacted  by 
4  Geo.  IV,  c.  91,  that  marriages  solemnized  by  a  mi- 
nister of  the  Church  of  England  in  the  chapel  or  house 
of  a  British  ambassador  or  resident  minister,  or  in  the 
chapel  of.  a  British  factory  abroad,  or  in  the  house  of 
any  British  subject  residing  at  such  factory ;  or  by  a 
chaplain  (or  officer  or  other  person  officiating  by  autho- 
rity of  the  commanding  officer)  within  the  lines  of  a 
British  army  abroad  (i) — shall  be  as  valid  as  if  solem- 
nized in  the  British  dominions  in  due  form  of  law.  By 
12-&  13  Vict.  c.  68,  it  is  also  enacted  that  all  marriages 
solemnized  as  thereby  provided,  in  any  foreign  country 
or  place  where  there  shall  be  a  British  consul  duly 
authorized  to  act  in  that  behalf,  shall  be  in  like  man- 
ner valid, — provided  either  of  the  parties  thereto  be  a 
subject  of  the  realm.  The  course  of  proceeding  au- 
thorized in  this  statute  is,  that  the  consul,  on  receiving 
due  notice,  may  (if  it  be  desired)  grant  a  licence  for  the 
marriage ;  and  may — seven  days  after  such-  notice,  if 
the  marriage  is  to  be  by  licence,  or  twenty-one  days 

Cress.  438  ;   6  Bing.  N.  C.  385  ;  country  by  a  British  subject  is  dis- 

SerimsMre  v.  Scrimshire,  2  Hagg.  soluble  by  the  new  Divorce  Court, 

395  ;  Maclean  v.  Cristall,  7  Ecc.  &  see    Eorster  v.  Eorster  and  Ber- 

Mar.  Cas.  17.    By  the  recent  Act,  ridge,  4  B.  &  Smith,  187. 

however,  of  19  &  2ft  Vict.  c.  96,  (7t)  Comptou  v.  Bearcroft,  Bui.  N. 

(for  amending  the  law  of  marriage  P.  113  ;  Co.  Litt.  by  Harg.  79  b,  n. 

in  Scotland,)  "no  irregular  marriage  (1)  ;  Ex  parte  Hall,  1  Ves.  &  B. 

"  contracted  in  Scotland  by  decla-  112  ;   Dalrymple   v.  Dahymple,  2 

"  ration,  acknowledgment,  or  cere-  Hagg.  62.      It  is  otherwise  if  the 

"  mony,  shall  be  valid  unless  one  of  marriage  itself  \s  one  prohibited  by 

"  the  parties  had  at  the  date  thereof  the  laws  of  this  country,  as  in  the 

"  his  or  her  usual  place  of  residence  case  of  Brook  v.  Brook,  cited  sup.  p. 

"  there,  or  had  lived  in  Scotland  for  264,  n.  (  c). 

"  twenty-one  days  next  preceding  (i)  This  statute  applies,  though 

"  such  marriage,  any  law,  custom,  there  be  no  actual  hostility  at  the 

"  or  usage  to  the  contrary  notwith-  time.    (The  Waldegi-ave  Peerage, 

"  standing."      As    to   whether   a  4  CI.  &  Kn,  649.) 
marriage  contracted  in  a  foreign 
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after,  if  it  is  to  be  without  licence — at  the  British  con- 
sulate, with  open  doors,  between  the  hours  of  eight  and 
twelve  in  the  forenoon,  and  in  the  presence  of  two  or 
more  witnesses, — proceed  either  himself  to  solemnize  the 
same,  or  (at  the  option  of  the  parties)  to  allow  the  same 
to  be  solemnized  in  his  presence ;  and  that  either  accord- 
ing to  the  rites  of  the  united  Church  of  England  and 
Ireland,  or  according  to  any  other  form  and  ceremony 
the  parties  may  see  fit  to  adopt.  And  such  marriage  is 
to  be  afterwards  registered  in  accordance  with  the  Act 
for  registering  marriages  in  England,  so  far  as  the  cir- 
cumstances of  the  case  will  admit  (A). 

Lastly,  by  28  &  29  Vict.  c.  64,  it  is  now  further  pro- 
vided that  every  law  made  by  the  legislature  of  any  of 
Her  Majesty's  possessions  abroad,  for  the  purpose  of 
establishing  the  validity  of  any  marriage  contracted 
therein,  shall  give  it  the  same  validity  out  of  the  limits 
of  such  possession  as  it  would,  previously  to  that  Act, 
have  given  within  those  limits, — provided,  however,  that 
no  marriage  shall  be  thereby  made  valid,  unless  the 
parties  thereto  were  competent  to  contract  the  same 
according  to  the  law  of  England. 

II,  Having  thus  shown  how  marriage  may  be  made, 
we  are  next  to  examine  its  legal  effect  and  consequences. 

For  some  purposes,  the  husband  and  wife  become,  by 
their  marriage,  a  single  person  in  the  eye  of  the  law  (Z). 
It  is  accordiagly  a  principle  that  a  man  cannot  in  general 
grant  anything  to  his  wife,  or  enter  into  covenant  with 

(Ti)  Vide  sup.  p.  278.  By  12  &  13  24  Vict.  c.  86,  confirming  marriages 

Vict.  c.  68,  s.  20,  the  validity  of  in  the  Ionian  Islands,  and  making 

certain  past  maniages  abroad,  cele-  provision  for  future  marriages  there, 

brated  under  such  forms  as  the  Act  30  &  31  Vict.  c.  93,  legalizing  cer- 

enumerates,  is  confirmed.    See  also  tain  marriages  solemnized  at  Morro 

17  &  18  Vict.  c.  88 ;  21  &  22  Vict.  c.  Velho  in  Brai;il. 

46 ;  and  22  &  23  Vict.  c.  64,  confirm-  (J)  Co.  Litt.  112  a. 
ing  certain  marriages  abroad  ;  23  & 
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her ;  that  no  action  can  be  brought  between  them  (m)  ; 
and  that  all  compacts  between  them,  made  when  single, 
are  avoided  by  the  intermarriage  (w).  The  husband, 
however,  may  grant  to  or  contract  with  a  third  person 
as  trustee  for  his  wife  (o) ;  and,  by  conveying  land  to  a 
third  person  to  her  use,  he  may  confer  upon  her  the  legal 
estate  therein  (^).  He  may  also  bequeath  anything  to 
her  by  will ;  for  that  cannot  take  eifect  till  the  union  is 
severed  by  his  death  (q).  On  the  other  hand,  where  the 
wife  acts  in  the  execution  of  a  mere  power  or  authority, 
she  may  make  an  estate  to  her  husband.  Thus,  if  she 
has  authority  under  a  will  to  sell,  she  may  effectually  sell 
to  him  (r).  She  may  also  be  attorney  or  agent  for  her 
husband  (s) ;  [for  that  implies  no  separation  from,  but  is 
rather  a  representation  of,  her  lord.] 

With  a  view  to  this  principle  of  the  husband  and  wife 
forming  together  one  legal  person,  and  to  the  identity  of 
interest  which  in  the  nature  of  things  must  always  exist 
between  them — and  in  part  also  to  the  policy  of  prevent- 
ing as  much  as  possible  all  occasions  for  domestic  dissen- 
sion or  distrust — it  long  remained  a  fundamental  rule,  that 
persons  standing  in  this  connection  could  not  in  trials  of 
any  sort,  whether  civil  or  criminal,  be  received  as  wit- 
nesses for  or  against  each  other  (t) ;  though  the  doctrine 
has  always  been  subject  to  certain  exceptions: — for 
in  a  criminal  prosecution  against  the  husband  for 
treason,  or  for  violence  to  the  person  of  his  wife,  the 
evidence  of  the  latter  (in  the  first  case,  on  account  of  the 
tie  of  allegiance,  in  the  other,  on  the  ground  of  evident 


(m)  Co.  Litt.  112  a;  Beard  v.          (s)  1  Bl.  Com.  442.    See  Prince 

Beard,  3  Atk.  72.  v.   Brimatte,  1   Bing.  N.  C.  438  ; 

(«)  8  Rep.  136  a.  M'George  v.  Egan,  5  Bing.  N.  C. 

(o)  Co.  Litt.  112  a.  196. 

(j>)  Vide  sup.  vol.  I,  p.  561.                   (<)  Hawk.  b.  2,  c.  46,  s.  16  j  1 

(?)  Co.  Litt.  112.  Hale,  P.    C.  301  j   Wedgwood  v. 

(»•)  Ibid.  Hartley,  10  Ad.  &  El.  619. 
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necessity,)  has  been  at  all  times  admitted  (m).  But  by  a 
recent  statute,  it  has  been  deemed  expedient  greatly  to 
relax  the  rules  of  the  former  law  on  this  subject ;  and 
these  must  now  be  taken  in  connection  with  the  Evidence 
Amendment  Act,  1853  (16  &  17  Vict.  c.  83),  by  which 
the  husbands  and  wives  of  the  parties  to  any  cause  are 
made  both  competent  and  compellable  to  give  evidence 
on  behalf  of  either  or  any  of  the  parties ;  subject  only 
to  these  qualifications : — 1.  That  no  husband  is  rendered 
by  that  statute  competent  or  compellable  to  give  evidence 
for  or  against  his  wife— or  any  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband — in 
criminal  proceedings;  or,  in  general,  in  proceedings 
instituted  in  consequence  of  adultery  {x) ;  and,  2.  That 
no  husband  is  compellable  under  the  Act  to  disclose 
any  communication  made  to  him  by  his  wife,  during 
the  marriage  ;  nor  any  wife  compellable  to  disclose  any 
communication  made  to  her  by  her  husband,  during  the 
marriage. 

The  principle  of  identity  between  husband  and  wife 
does  not  extend  to  the  Queen,  whether  regnant  or  con- 
sort :  who  is  considered  by  our  law  as  a  feme  sole,  or 
single  woman  (  y). 

While  the  wife  is  thus  considered  for  some  purposes  as 
the  same  person  with  her  husband,  she  is  in  other  points 

(«)  1  Chit.  Bl.  444,  n,  ;  Lord  subject  to  the  provision  contained  in 
Audley's  case,  State  Trials ;  1  Hale,  22  &  23  Vict.  c.  61,  s.  6,  that  "  on  a 
P.  C.  301 ;  1  East,  P.  C.  454.  "  petition  to  the  new  Diyorce  Court 
There  were  also  exceptions  made  "  presented  by  a  wife  praying  that 
by  statute  in  reference  to  ianli-  "  her  marriage  may  be  dissolved  by 
rxiptcy  (12  &  13  Vict.  o.  106,  "  reason  of  her  husband  having  been 
s.  118),  and  to  the  district  county  "  guilty  of  adultery  coupled  -p^ith 
cou7'ts  (9  &  10  Vict.  c.  95,  s.  83);  "  cruelty,  or  of  adultery  coupled  with 
but  the  importance  of  these  is  now  "  desertion,  the  husband  and  wife  re- 
lessened  by  the  more  general  pro-  "  spectively  shaU  be  competent  and 
vision  mentioned  in  the  text.  "  compellable  to  give  evidence  of 

(»)  Withregardtoproceedingsin-  "  or  relating  to  such  cruelty  or  de- 
stituted in  consequence  of  adultery,  "  sertion." 
the  practice  must  now  also  be  taken  (y)  Finch,  L,  86. 
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of  view  a  distinct  but  subordinate  person  («;) ;  being  under 
his  cover,  protection,  and  influence,  and  [therefore  called 
in  our  law-French,  a  feme  covert,  fmmina  viro  cooperta.'] 
For  the  same  reason,  [her  condition  during  her  marriage 
is  called  her  coverture  (a).  J  The  effect  of  such  coverture 
may  be  considered  in  respect,  1.  of  her  person;  2,  of  her 
property ;  3,  of  her  contracts  and  other  transactions. 

1.  As  to  her  person.  The  custody  of  this  belongs  of 
right  to  her  husband  (b),  and  by  some  antient  authorities 
it  was  considered  (says  Blackstone)  so  far  under  his  power, 
that  he  might  give  her  moderate  correction;  though 
it  was  also  held  that  this  right  [was  confined  within 
reasonable  bounds ;  and  that  the  husband  was  prohibited 
from  using  any  violence  to  his  wife,  aliter  quam  ad 
virum,  ex  causa  regiminis  et  castigationis  uxoris  sua, 
licite  et  rationahiliter  pertinet{c).  Indeed  the  civil  law 
gave  the  husband  the  same  or  a  larger  authority  over 
his  wife  :  allowing  him  for  some  misdemeanors,  Jlagellis 
et  fustibus  acriter  verberare  uxorem  ;  for  others,  only 
modicam  castigationem  adhibere{d).  But  with  us,  in 
the  politer  reign  of  Charles  the  second,  this  power  of 
correction  began  to  be  doubted  (e) ;  and  a  wife  may  now 
have  security  of  the  peace  against  her  husband  (/), 
or,  in  return,  a  husband  against  his  wife  ( ^).  Yet 
the  lower  rank  of  people,  who  were  always  fond  of  the 
old  common  law,  still  claim  and  exert  their  antient  pri- 
vilege :  and  the  courts  of  law  will  still  permit  a  hus- 
band to  restrain  his  wife  of  her  liberty,  in  case  of  any 
gross  misbehaviour  (A).  J 

2.  As  to  property.     And,  in  the  first  place,  all  free- 

(0  1  Bl.  Com.  Hi.  (c)   1   Sid.   113  ;    Lord  Leigh's 

(a)  Ibid.  '"^^>  ^  ^^^-  *33. 

(i)  See  In  re  Cochrane,  8  Dowl.         ^^  ^^  ^''^^'^  '^^'  "^^^  ^°P- ' 

635,  and  the  authorities  there  cited.  ,^^"    . 

(^)  Sim's  case,  Str.  1207. 

(0)  Moore,  874  ;  F.  N.  B.  80.  (A)   gee  R.  v.  Lister,  Str.  478  ; 

(<f)   Nov.  117,  c.  14,  and  Van      Child  v.  Hardymau,  ibid.  875;  In 
Leeuwen  in  loc.  re  Cochrane,  8  Dowl.  630. 
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holds  of  which  the  wife  is  seised  at  the  time  of  the  mar- 
riage or  afterwards,  are  by  law  vested  in  the  husband 
and  wife,  during  the  coverture,  in  right  of  the  wife  (z). 
During  their  joint  lives  the  husband  is  entitled  to  the 
profits,  and  has  the  sole  control  and  management ;  but 
he  cannot  convey  or  charge  the  lands  for  any  longer 
period  than  while  his  own  interest  continues  (A),  except 
in  the  way  of  a  lease  for  a  term  not  exceeding  twenty-one 
years,  under  the  statute  of  19  &  20  Vict,  c,  120,  as  was 
explained  in  a  former  volume  (Z).  Where,  however,  the 
wife  has  been  seised  during  the  marriage  in  actual 
possession  of  an  estate  of  inheritance,  whether  in  fee 
simple  or  fee  tail,  and  there  has  been  a  child  of  the 
marriage  born  alive  and  capable  of  inheriting  the  pro- 
perty,—the  husband,  upon  her  decease,  becomes  solely 
seised  of  such  estate  for  his  life ;  and  is  said  in  that 
case  (as  we  have  also  seen)  to  be  tenant  by  the  curtesy  of 
England  {m).  But  subject  to  these  limited  rights  of  the 
husband,  the  freeholds  of  the  wife  are  not  affected  by  the 
marriage.  Originally,  indeed,  there  was  no  mode  by 
which  the  real  estate  of  married  women  could,  even 
with  the  husband's  concurrence,  be  conveyed  by  them 
during  their  coverture ;  for  the  rigour  of  the  antient  law 
declared  the  wife  incapable,  in  any  case,  of  binding  her- 
self or  her  heirs  in  any  direct  mode  of  alienation  (n). 
Indirect  modes  were,  however,  introduced  in  a  very  dis- 
tant age  ;  and  the  reader  will  remember  that,  till  lately, 
the  ordinary  mode  was  by  the  fictitious  proceeding  called 
levying  a  fine,  in  the  course  of  which  she  was  privately 
examined,  whether  her  act  was  voluntary  (o) ;  but  that 


(i)   1  Wms.   Saund.  253,  n.  4.  (m)  Litt.  s.  35 ;  vide  sup,  Tol.  I, 

See  Eobertson  v.  Norris,  11  Q.  B.  p.  272. 

916.  (»)  As  to  the  disability  of  mar- 

(Ji)  Bac.  Ab.  Leases,  (C.) ;    2  ried  women  in  respect  to  the  con- 

Saund.  by  Wms.  180,  n.  (j)  ;  19  &  veyance  of  real  estate,  vide  sup. 

20  Vict.  c.  120,  s.  32.  vol.  I.  p.  491. 

(0  Vide  sup.  vol.  i.  pp.  262, 266.  (o)  As  to  fines  and  recoveries. 
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now,  under  tte  provisions  of  3  &  4  "Will.  IV.  c.  74,  a 
married  woman  is  at  liberty,  with  the  concurrence  of 
her  husband,  to  make  free  disposition  of  her  real  estate 
by  any  deed  duly  acknowledged  under  that  Act  {q). 

As  to  the  terms  of  years,  of  which  the  woman  is  pos- 
sessed at  the  time  of  the  marriage,  or  which  accrue  to  her 
during  coverture,  the  husband  becomes  by  the  marriage 
possessed  of  them  in  her  right  (r).  And  he  is  not  only 
entitled  to  the  profits  and  the  management  of  the  estates 
during  their  joint  lives,  but  he  may  also  dispose  of  them 
as  he  pleases,  by  any  act  during  the  coverture ;  and  they 
are  liable  to  be  taken  in  execution  for  his  debts ;  and  if 
he  survive  her,  they  are  absolutely  his  («) ;  but  he  can- 
not (in  her  lifetime)  bequeath  them  by  will  (#).  And  if 
he  make  no  disposition  of  them  before  death,  and  she 
survive  him,  they  remain  to  her  by  virtue  of  her  original 
title,  and  shall  not  go  to  his  executors,  nor  (if  he  die 
intestate)  to  his  administrators  (m).  It  is  also  to  be 
observed,  that  these  rights  of  the  husband  do  not  extend 
to  property  held  by  the  wife  in  autre  droit,  (as  in  the 
capacity  of  executrix,)  but  only  to  property  of  which  she 
is  possessed  in  her  own  right  {v). 

With  respect  to  the  personal  chattels  of  the  wife  be- 
longing to  her  at  the  time  of  the  marriage,  or  accruing 
to  her  during  coverture,  they  become  in  general  the 
absolute  property  of  the  husband  (a;).  But  this  does  not 
apply  to  property  to  which  she  is  entitled  in  autre  droit  (y). 
And  with  respect  to  choses  in  action, — such  as  debts  due 

and  the  statute  3  &  4  Will.  4,  c.  74,  (<)  Plowd.  418  ;  Com.  Dig.  nbi 

substituting  new  methods  for  them,  sup.  ;  Bl.  Com.  nbi  sup. 

vide  sup.  vol.  i.  pp.  576  et  seq.  (m)  Bl.  Com.  ubi  sup. 

(2)  3  &  4  Will.  4,  c.  74,  ss.  77—  («)  Ibid.  ;  1  Roll.  Ab.  88. 

80-  («)  See  Co.  Litt.  351  b  ;  Bl.  Com. 

(r)  Co.  Litt.  46  b  ;  351  a  ;  300  a ;  ubi  sup. ;  Ayling  v.  Whicher,  1  Nev. 

East.  655  a  j  see  Wallis  y.  Harrison,  &  Per.  416 ;  Came  v.  Price,  7  Mee. 

5  Mee.  &  W.  142.  &  "W".  183. 

(s)  Com.  Dig.  Bar.  &  Feme,  E.  (y)  Co.  Litt.  ubi  sup, !  see  Went. 

2  ;  2  Bl,  Com.  434.  Off.  Ex.  7. 
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to  the  wife  on  bond  or  otherwise,  before  her  marriage, — ■ 
they  are  so  far  an  exception,  that  they  do  not  in  general 
become  the  husband's  until  he  recovers  them  by  law,  or 
reduces  them  into  possession  (2:).  And  if  he  die  before 
this  is  done,  they  remain  to  the  wife.  So  if  she  die  before 
he  has  recovered  or  reduced  them  into  possession,  they 
are  part  of  her  estate.  But  he  is  entitled  to  obtain 
administration  of  her  effects ;  and,  in  the  capacity  of  her 
administrator,  becomes  the  owner  of  them. 

As  to  her  future  or  reversionary  interests  in  per- 
sonal estate,  whether  vested  or  contingent,  they  are  now 
provided  for  by  20  &  21  Vict.  c.  57 ;  which  empowers 
a  married  woman  to  dispose  by  deed  of  any  such  in- 
terest, as  she  may  be  entitled  to  under  an  instrument 
made  after  31st  December,  1857  (and  which  does  not 
restrain  her  from  so  doing),  with  the  exception  only  of 
such  as  she  may  derive  under  her  marriage  settlement. 
But  to  make  the  disposition  valid,  her  husband  must 
concur  in  the  deed  by  which  it  is  effected ;  and  it  must 
be  duly  acknowledged  in  the  manner  required  by  3  &  4 
Will.  IV.  c.  74,  with  regard  to  her  conveyance  of  real 
estate. 

There  are  also  other  exceptions  to  the  absolute  right 
of  the  husband  to  the  personal  property  of  his  wife. 
For  first,  her  paraphernalia,  viz.  her  bed,  apparel  and 
ornaments  suited  to  her  degree,  if  not  disposed  of  by 
him  in  his  lifetime,  remain  to  her,  if  she  survives  him, 
instead  of  passing  to  his  representatives ;  and  again,  by 
the  recent  provisions  contained  in  20  &  21  Vict.  c.  85, 
21  &  22  Vict.  c.  108,  and  27  &  28  Vict.  c.  44,  it  is  pro- 
vided, that  if  he  deserts  her  without  reasonable  cause, 
she  may  obtain  from  the  justices  at  petty  sessions  or 
from  the  judge  ordinary  an  order  under  which  any 
money  or  property  she  shall  acquire  by  her  own  lawful 

(*)  Co  Litt.  351  b  J  2  Bl.  Com.      Acheson,  7  Q.  B.875i  Fitzgerald  v. 
434.    See  Sherrington  v.  Yates,  12      Fitzgerald,  8  C.  B.  592, 
Mee.   &   "W.  855  i   Scarpellini  1). 
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industry,  or  become  possessed  of  after  his  desertion, 
will  be  protected,  and  belong  to  her  as  if  she  were  a/ewze 
sole{a). 

For  the  property,  also,  of  which  the  law  divests  th$ 
wife,  in  favour  of  the  husband,  it  affords  her  some  com- 
pensatory advantages.  For,  first,  unless  some  step  has 
been  taken  to  defeat  or  abridge  her  right,  she  is  entitled, 
(we  may  remember,)  in  the  event  of  her  surviving  him, 
to  dower ;  that  is,  to  the  third  part  of  all  the  lands  and 
tenements  of  which  the  husband  was  seised,  in  fee 
simple  or  fee  tail,  at  any  time  during  the  coverture,  and 
of  which  any  issue  that  she  might  have  had  could  by 
possibility  have  been  heir,  to  hold  to  herself  for  the 
term  of  her  natural  life  (6).  And  besides  this  provision 
after  his  death,  the  husband  is  liable  during  his  life  to 
maintain  her,  that  is,  provide  her  with  necessaries  ac- 
cording to  his  station  in  life  (c) ;  and  if  he  fail  to  do  so, 
she  has  power  to  provide  herself,  at  his  expense,  in  the 
manner  to  be  presently  stated  ((f). 

3.  As  to  her  transactions,  it  may  in  the  first  place  be 
remarked,  that  a  married  woman  may  in  all  cases  act 
independently  of  her  husband  in  autre  droit, — as  where 

(a)  See  as  to  such  orders  Ex  parte  On  the  other  hand,  if  her  husband 

Mullineux,  1  Swab.  &  Trist.  77  ;  be  a  pauper,  the  wife  is  entitled  to 

Ee  Aldridge,  ib.  88  j  Ee  Worman,  be  relieved  as  part  of  his  family, 

ib.    513  ;  '  The  Midland  Eailway  under  the  poor  law  ;  and  by  7  &  8 

Company,    app.,     Pye,    resp.,  10  Vict.  c.  101,  s.  25,  it  is  provided, 

C.  B.  (N.  S.)  179.    In  the  Metro-  that  when  the  husband  is  beyond 

politan  District,  the  order  may  also  the  seas,  or  in  custody  of  the  law, 

be  granted  by  a  police  magistrate.  or   in   confinement  in  a   licensed 

(20  &  21  Vict.  c.  85,  s.  21.)  house  or  asylum  as  a  lunatic  or 

(fi)  Litt.  S3.  36, 53 ;  vide  sup.  vol.  idiot,  she  shall  be  relieved  in  the 

I.  p.  278.  same    manner    as   if    she  were  a 

(c)  It  may  also  be  observed  that  widow  j  with  a  proviso,  however, 

if  a  husband  runs  away  and  leaves  that  this  shall  not  diminish  the  ob- 

his  wife  and  family  chargeable  to  a  ligation  of  the  husband,  in  respect 

parish,  he  may  be  convicted  under  of  such  relief, 
the  Vagrant  Act  (5  Geo.  4,  c.  83,  (d)  See  Etherington  v.  Parrot, 

s.  i),  and  imprisoned  for  three  ca-  Lord  Eaym.  1006 ;   Montague  v. 

lendar  months,  with  hard  labour.  Benedict,  3  Bam.  &  Cress.  685. 
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she  is  executrix  (e),  or  exercises  any  mere  authority  or 
power  with  which  she  is  invested  on  behalf  of  a  third 
person  (f).  But  in  respect  of  transactions  on  her  own 
account,  her  coverture  subjects  her  to  a  variety  of  disa- 
bilities. She  is  incompetent,  except  under  special  cir- 
cumstances, to  make  a  will,  either  of  lands  or  chattels  (^). 
She  is  incapable  generally  of  contracting,  or  of  doing  any 
other  act  which  will  bind  herself  or  her  husband  (A), — 
unless  by  his  authority,  and  as  his  agent  (i), —  and  such  acts 
done  by  her  are  merely  void  (_/).  She  is  also  incapable  of 
bringing  any  action  at  law  to  obtain  redress  for  an  injury 
sustained  in  her  person  or  property,  unless  the  action 
be  brought  with  her  husband's  concurrence  ;  and  in  his 
name  as  well  as  her  own  (A).  But  in  consideration  of 
this  incapacity,  the  law  on  the  other  hand  excepts  her, 
in  respect  of  all  rights  and  causes  of  action  accruing  to 
her  during  the  coverture,  from  those  limitations  of  time 
within  which  other  persons  are  bound  to  assert  their 
legal  claims ;  and  allows  her  for  that  purpose  a  certain 
period  after  the  coverture  is  determined.  There  are 
also,  with  respect  to  the  disabilities  above  enumerated, 
several  points  which  require  attention.  First,  as  the 
husband  is  bound  to  maintaia  her,  her  contracts  made  for 
the  sole  purpose  of  supplying  herself  with  such  neces- 
saries as  are  suitable  to  her  station  as  his  wife,  will  in 
general  be  binding  upon  him,  though  not  upon  herself  (Z). 
For  if  they  be  living  together,  his  consent  to  such  con- 


(e)  See  Pemberton  v.  Chapman,  well,  5  C.  B.  583 ;  Brown  i).  Ack- 

1  E.  Bl.  &  E.  1056.  royd,  5  Ell.  &  Bl.  819  j  Johnson  v. 

(/)  Com.  Dig.  Bar.  &  Feme  (P).  Sumner,  3  H.  &  N.  261. 

gee  Prince  v.  Bruuatte,  1  Bing.  N.  0')  1  Bl.  Com.  444  ;  Com.  Dig. 

C.  438.  Bar.  &  Feme. 

(ff)  Vide  sup.  p.  204.  (k)  See  Eubanke  v.  Owen,  6  Ad. 

(A)  Co.  Lltt.  112  b.  &  El.  298  j  Ayling  v.  Whicher,  6 

(i)  See  M'George  v.  Egan,  5  Bing.  Ad.  &  El.  259. 

N.  C.  196  ;  Lane  v.  Ironmonger,  (J)  See  Knox  v.  Bushell,  3  C.  B, 

13  Mee.  &  W.  368 ;  Lindus  v.  Brad-  (N.  S.)  334. 

VOL.  II.  U 
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tracts  will  ordinarily  be  presiuned ;  though  the  presump- 
tion is  capable  of  being  repelled  by  special  circumstances, 
—as  by  notice  to  the  particular  tradesmen  not  to  trust 
her  (m).  And  not  only  while  they  cohabit,  but  even  in 
the  event  of  a  separation  by  consent,  he  is  ia  general 
liable  on  her  contracts  for  supplies  of  this  description, 
if  no  sufficient  provision  be  otherwise  made  for  her  (w) ; 
for  the  tradesman  is  then  considered  (even  though  he 
have  notice  not  to  trust  her),  as  standing  in  her  place, 
and  as  enforcing  indirectly  her  right  to  be  maintained  (o). 
But  on  the  other  hand,  the  husband  incurs  no  such 
liability  if  she  depart  from  him  against  his  will,  and 
without  sufficient  excuse  arising  from  his  ill-treat- 
ment (j9);  or  be  dismissed  by  him  for  adultery;  or, 
during  the  separation,  commit  adultery  {q) ;  or  if  she 
have  a  separate  allowance  secured  to  her,  and  regularly 
paid  (r),  A  wife  may  also  contract  as  a  feme  sole  so  as 
to  bind  herself,  and  may  sue  or  be  sued,  become  bank- 
rupt, or  do  any  other  act  as  a  feme  sole,  in  case  her 

(m)  See  Mauby  v.  Scott,  1  Sid.  875  ;  Horwood  v.  HefEer,  3  Taimt. 

109 ;  Btherington  v.  Parrot,  Lord  421 ;  Honliston  v.  Smith,  3  Bing. 

Eaym.  1006  ;   Seaton  ®.  Benedict,  127 ;   Atkyns  v.  Pearse,  2  ■  C.  B. 

5  Bing.  28  ;    Keid   o.  Teakle,  18  (N.  S.)  768. 

C.  B.  627  ;  Eeneaux  c  Teakle,  8  (?)  See  Symes  v.  GoodfeUow,  2 

Exch.  680  ;  Jolinson  v.  Sumner,  3  Bing.  N.  C.  532  j  Cooper  v.  Lloyd, 

H.  &  N.  261  ;  Jolly  v.  Eees,  15  6  C.  B.  (N.  S.)  519. 

C.  B.  (N.  S.)  628.  (r)  See  Hunt  v.  De  Blaqniere,  5 

(m)  See  Baker  ■».  Sampson,  14  Bing.  550 ;  Mizen  v.  Pick,  3  Mee. 

C.  B.  (N.  S.)  883.  &  W.  481 ;  Willson  v.  Smyth,  1  B. 

(o)  See  Bolton  v.  Prentice,  Str.  &  Ad.  801  ;  Grinddl  v.  Godmond, 

1214  ;  Montague  v.  Benedict,  2  B.  5  Ad.  &  El.  755  ;  Eeere  v.  Conyng- 

6  C.  635  ;  Hunt  v.  De  Blaquiere,  ham,  2  Car.  &  Kir.  444 ;  Johnson  v. 
5  Bing.  550  ;  Mainwaring  v.  Leslie,  Simmer,  3  H.  &  N.,  ubi  sup. ;  Bif- 
2  C.  &  P.  505  ;  Edwards  v.  Towells,  fin  v.  BignaU,  7  H.  &  N.  877.    By 

5  Man.  &  G.  624  j  Read  v.  Legard,  20  &  21  Vict.  c.  85,  s.  26,  if,  upon  a 

6  Exch.  636  ;  Brown  v.  Ackroyd,  5  judicial  separation,  alimony  has 
Ell.  &,  Bl.  819  ;  Johnson  v.  Sumner,  been  decreed  and  not  duly  paid  by 
ubi  sup.  the  husband,  he  is  liable  for  neces- 

(p)  S6e  Child  v.  Hardyman,  Stra.      sariea  supplied  to  her. 
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husband  be  civilly  dead  (s) ;  or  where  (by  the  custom  of 
the  city  of  London)  she  carries  on  trade  within  that  city 
on  her  own  sole  account,  and  without  any  interference 
on  the  part  of  her  husband  {f). 

While  a  woman's  coverture  thus  subjects  her  to  various 
disabilities,  it  entitles  her  on  the  other  hand  to  certain 
protections  or  privileges.  For,  first,  she  cannot  be  sued 
in  a  civil  action,  without  making  her  husband  a  joint  de- 
fendant (m)  ;  and  this  applies  not  only  to  causes  of  action 
arising  against  her  after  the  marriage,  but  also  to  her 
debts  and  other  liabilities  contracted  before  that  period. 
For  he  is  considered  as  responsible  for  her  in  respect  of 
all  demands  of  a  civil  nature,  having  by  the  marriage 
adopted  her  and  her  circumstances  together  (x).  And 
even  when  she  is  sued  in  autre  droit,  she  is  entitled  to 
the  same  shelter  of  being  joined  with  her  husband,  though 
her  acts  in  that  capacity  are  (as  already  noticed)  free 
from  his  control  (y). 

There  are  also  cases  in  which  the  coverture  protects 
her  from  criminal  prosecution ;  and  that  absolutely,  so 
that  she  cannot  even  be  indicted  jointly  with  her  hus- 
band. For  a  feme  covert  is  not  liable  to  be  prosecuted 
at  all  for  some  felonies  committed  by  her  in  the  presence 
of  her  husband  (2;), — the  law  supposing  her  to  act  in  such 

(s)  Vide  sup.  p.  157,  n.  (A)  ;  Co.  in  execution,  the  court  in  its  dis- 

Litt.  133  a  i   Marshall  v.  Kutton,  8  cretiou  will  order  her  to   be  dis- 

T.  R.  545  ;  Marsh  v.  Hutchinson,  charged,  provided  it  appears  that 

2  Bos.  &  Pul.  226.    As  to  the  ease  she  has  no  separate  property.     (See 

of   her    husband    being  an   alien  Chalk  ■o.  Deacon,  6  Moore,  128  j 

enemy,  see  Harden  v.   Kererberg,  Ivens  v.  Butler,  7  EU.  &  Bl.  159.) 

2  Mee.   &  W.  65 ;    De  Wahl  0.  (a;)  1  BI.  Com.  443.     See  Tracey 

Braune,  1  H.  &  N.  178.  v.  M'Arlton,  7  Dowl.  532  ;  Dodgson 

(T)  See  Lavie  v.  Philips,  3  Burr.  v.  Bell,  5  Exch.  967. 

1776 ;  Beard  v.  Webb,  2  B.  &  P.  (,y)  Mounson  v.  Bourn,  Cro.  Car. 

93,  101.  519. 

(m)  1  Bl.  Com.  443.  If  judgment  (z)  See  1  Hale,  P.  C.  45,  516  ; 

be  obtained  against  husband  and  Hawk.  b.  1,  c.  1,  s.  9  j  1  Bl.  Com. 

wife  for  the  debt  of  the  wife  in-  444  ;  post,  vol.  IV.  p.  122. 
cnrred  drim  sola,  and  she  be  taken 

U  2 
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cases  under  Ms  coercion  (a).  But  the  exemption  extends 
not  to  treason,  murder,  or  manslaughter  (5) ;  nor  to  any 
crime  whatever  committed  by  her  in  the  absence  of  her 
husband  (c),  or  even  in  his  presence,  if  the  evidence 
shows  that  she  was  acting  voluntarily,  and  was  the  prin- 
cipal instrument  ((f).  And  where  she  is  liable  as  a 
criminal,  she  may  be  indicted  as  such  (in  general),  with- 
out making  her  husband  a  joint  defendant, — contrary 
to  the  rule  which  obtains  (as  already  stated)  in  a  civil 
action. 

Having  thus  examined  the  rules  of  the  common  law 
with  regard  to  the  conjugal  relation,  it  may  be  desirable 
to  advert  to  the  manner  in  which  these  doctrines  are 
modified  by  the  principles  of  equity. 

And,  first,  though  the  courts  of  law  do  not  recognize 
any  contract  or  direct  grant  between  husband  and  wife, 
such  gifts  are  often  considered  as  effectual  in  the  courts 
of  equity  (e).  So  also  they  will  take  cognizance  of  any 
trust  created  in  favour  of  the  wife,  whether  by  the  hus- 
band or  a  stranger;  and,  in  administering  that  jurisdiction, 
will  take  views  of  the  rights  of  a  feme  covert  materially 
difierent  in  some  respects  from  those  of  the  common  law. 
For  though  by  that  law  her  personal  property  in  general 
vests  absolutely  in  her  husband,  and  he  takes  a  joint  in- 
terest also  in  her  real  estate,  so  that  she  can  have  no 
separate  property,  yet  in  contemplation  of  equity,  she 
has  a  separate  and  independent  estate  in  whatever  pro- 
perty or  interest  is  secured  to  her  through  the  medium 
of  a  trustee,. — provided  the  intention  of  the  grantor  be 
distinctly  declared,  that  she  should  have  it  to  her  sole 
and  separate  use  (/).     And  as  it  is  a  rule  in  equity  that 

(a)  1  Bl.  Com.  444.  Exch.  422. 

(J)  1  Hale,  P.  C.  47.  (d)  I  Hale,  P.  C.  516. 

(c)  Euss.  &  Ey.  27.    As  to  the  (e)  See  Lucas  v.  Lucas,  1  Atk. 

case  of  her  obtaining  money  under  271  j  Slanning  v.  Style,  3  P.  Wms. 

the  fraudulent  pretence  of  being  a  334. 

feme  sole,  see  Liverpool  Adelphi  (/)  Ponh.  Tr.  Eq.  94.    See,  as 

J>)an  Association  v.  Pairhurst,  9  to  the  effect  of  a  limitation  in  these 
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a  trust  shall  never  fail  for  want  of  a  trustee,  it  follows 
that  where  the  intention  to  give  her  a  separate  benefit  is 
clear,  she  will  be  held  in  equity  to  take  a  separate  estate, 
even  though  the  donor  should  have  omitted  to  name  any 
trustee,  and  the  estate  consequently  vests  at  common  law 
in  the  husband ;  for  to  effectuate  such  intended  trust  the 
court  will,  if  necessary,  consider  the  husband  himself  as 
her  trustee  (ff).  "Where  the  wife  indeed  becomes  entitled 
during  the  coverture  to  any  equitable  property  not  settled 
to  her  separate  use,  the  courts  of  equity  follow  the  prin- 
ciple of  the  common  law,  and  allow  the  husband  to  claim 
it  as  his  own ;  but  even  in  that  case  they  will  not  assist  his 
claim,  except  upon  condition  of  his  making  an  adequate 
provision  for  her  out  of  the  fund, — unless  indeed  she 
already  enjoys  a  competent  settlement,  or  freely  consents 
to  its  being  paid  over  to  him  without  condition  (h).  It  is 
also  to  be  observed,  that  in  respect  of  any  trust  property 
settled  to  the  separate  use  of  the  wife,  the  courts  of 
equity  allow  her  to  sue  her  husband,  or  be  sued  by 
him,  without  regard  to  the  relationship  between  them(z). 
A  court  of  equity  will  also  allow  the  estate  of  a  mar- 
ried woman,  settled  on  her  to  her  separate  use,  to  be 
conveyed  or  charged  by  her  at  her  pleasure,  though  by 
the  rule  of  the  common  law  she  is  generally  incapable, 
as  we  have  seen,  of  making  any  conveyance  or  disposi- 
tion of  her  property  (A).  Gifts  of  property,  however,  to 
the  separate  use  of  a  married  woman,  are  often  accom- 
panied with  a  clause  in  restraint  of  anticipation  ;  that  is, 
a  proviso  against  her  making  any  assignment  of  her  in- 
terest, by  way  of  anticipation  of  the  income  during  the 
coverture:    and  such  a  proviso,   (notwithstanding  the 

terms.  In  re  Tarsey'a  Trust,  Law  (h)  Foub.  Tr.  Eq.  95  ;  Co.  Litt. 
Eep.,  1  Eq.  Ca.  561.  See,  also,  as  to  by  Butler,  351  d,  u.  See  Creed  v. 
cvrtesy  therein,  Moore  v.  Webster,-,  Perry,  14  Sim.  592  j  Hall  v.  Hugo- 
Law  Eep.,  2  Eq.  Ca.  267.  nin,  ibid.  595. 

(^)  Bennet  v.  Davis,  2  P.  Wms.-  (i)  Fonb.  Tr.  Eq.  94. 

316.                                              ,    ■  (i)  Bac.  Ab.  Bar.  &  F.  507, 
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general  rule  of  law  invalidating  all  restrictions  on  alien- 
ation,) -will  be  effectual  (Z). 

Provision  being  often  made  for  married  women  by  way 
of  marriage  settlement,  and  it  being  also  of  frequent  oc- 
currence between  husband  and  wife  to  enter  into  an 
arrangement  for  living  separately, — it  will  be  desirable, 
before  we  conclude  tbe  present  head,  to  take  some  notice 
of  both  these  subjects.     And — 

1.  With  respect  to  marriage  settlements. 

Where  a  marriage  is  contemplated,  it  is  common  for 
the  intended  husband,  if  possessed  of  considerable  pro- 
perty, to  make  a  settlement  out  of  it,  for  the  benefit  of 
the  intended  wife.  This  provision  for  her  is  very 
usually  made  by  securing  to  her,  through  the  medium 
of  trustees,  a  rent-charge  on  his  landed  estate,  during 
their  joint  lives  (to  be  paid  into  her  proper  hands  and 
to  her  separate  use),  ioi  pin-money  (m), — and  also  se- 
curiag  to  her  a  further  rent-charge  for  her  life,  in  the 
event  of  her  surviving  her  husband ;  which  last  allow- 
ance is  by  way  oi  jointure  (w),  and  is  accepted  in  lieu  of 
her  dower.  In  return  for  this,  if  the  intended  wife  pos- 
sess a  money  portion^  it  is  usually  relinquished  by  her 
to  the  husband  (o) ;  but  if  the  amount  be  large,  he  often 
secures  the  return  of  a  part  of  it,  upon  certain  contin- 
gencies, to  her  kindred.  If  there  be  hereditary  rank 
or  a  title  to  be  supported,  or  it  be  in  contemplation  to 
found  a  family,  the  settlement  also  usually  contains- 
provisions  for  entailing  the  bulk  of  the  landed  estate  on 
the  issue  of  the  marriage ;  which  is  commonly  done  by 
limiting  it  to  the  father  for  life,  and,  after  his  death. 


(I)  See  Sockett  v.  "Wray,  4  Bfo.  8  Beav.  187. 

G.  C.  483;  Parkes  v.  White,  11  Ves.  (m)  As  to  "  pin-money,"  see  Jo- 

221 ;  Jackson  v.  Hobhouse,  2  Mer.  drell  v.  Joijfell,  9  Beav.  45. 

483;    Woodmeston    v.    Walker,  2  («)  Astojointuie,  videsnp.vol.  i. 

Euss.  &  M.  197  ;  Brown  v.  Pooock,  p.  282. 

ibid.  ■210  ;  Hamett  v.  Macdongall,  (o)  Hayes,  Conv.  249,  n. 
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to  the  first  and  other  sons  successively  in  tail,  and  then 
to  the  daughters  in  tail. 

A  marriage  settlement  may  be  made  either  in  con- 
templation of  marriage,  or  after  marriage  has  taken 
place.  One  of  the  former  kind  (or  an  ante-nuptial 
settlement)  being  made  on  what  the  law  deems  a  valu- 
able consideration,  viz.  the  future  marriage,  cannot  be 
impeached  even  by  those  to  whom  the  husband  was 
indebted  at  the  time ;  but  is  binding  against  all  the 
world  (^).  A  post-nuptial  settlement,  on  the  other 
hand,  is  in  general  considered  as  voluntary  {q),  that 
is,  as  made  on  no  valuable  consideration;  and,  if  it 
relate  to  lands  or  tenements,  is  consequently,  by  the 
effect  of  the  statute  27  Eliz.  c.  4,  void  as  against 
subsequent  purchasers  for  valuable  consideration,  whe- 
ther they  purchase  with  notice  of  the  settlement  or 
not(r), — the  husband  being  allowed  to  defeat  in  this 
way  his  own  previous  gift.  A  post-nuptial  settle- 
ment, whether  relating  to  real  or  personal  property, 
is  moreover,  by  the  effect  of  the  statute  13  Eliz.  c.  5, 
void  as  against  all  creditors  to  whom  the  husband  was 
indebted  at  the  time  of  the  settlement,  without  possess- 
ing adequate  means  of  payment ;  and  also  as  against 
subsequent  creditors,  if  he  made  it  with  the  fraudulent 
view  of  defeating  their  future  claims  (s).  But  as 
against  all  other  persons,  a  settlement  after  marriage, 
though  voltmtary  in  its  nature,  is  effectual :  and  there 
are  instances  in  which  it  is  deemed  not  voluntary,  and 


(^)    See    Cadogan   v.  Kennett,  (r)  See  Johnsoni). Legard, 6 Mau. 

Cowp.  432  ;  Brown  «.  Jones,  1  Atk.  &  Sel.  60. 

190;  Campion  v.  CJotton, '  17  Ves.  (s)  See  Walker  ^.Burrows,  1  Atk. 

272;  Hardey  v.  Green,  12Beav.  182.  93  ;  Stileman  v.  AsMown,  2  Atk. 

As  to  the  jurisdiction  of  the  new  481;  Kidney  ».  Coussmaker,  12  Ves. 

Divorce  Court  in  relation  to  mar-  156  ;  HoUoway  v.  Millard,  1  Madd. 

riage  settlements,  vide  post,  p.  301.  421 ;  Shears  v.  Rogers,  3  Barn.  & 

{q)  Beaumont  v.  Thorpe,  1  Ves.  Adol.  363. 
sen.  27. 
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therefore  valid  as  against  all  the  world ;  as  in  the  case 
where  it  is  executed  in  pursuance  of  a  written  agree- 
ment to  that  effect  entered  into  before  marriage  (t),  or 
as  the  condition  of  the  husband's  obtaining  possession 
of  property  to  which  the  wife  was  equitably  entitled  (m), 
or  in  consideration  of  an  additional  portion  paid  to  him 
by  her  friends  after  the  marriage  {x). 

2.  With  respect  to  arrangements  for  separation. 

Although  the  law  looks  with  great  disfavour  on  any 
agreement  the  object  of  which  is  to  relieve  from  the 
duties  and  obligations  arising  from  the  conjugal  rela- 
tion, yet  where  the  husband  and  wife  have  actually 
come  to  a  resolution  to  live  separately,  the  courts,  both 
of  law  and  equity,  have  in  many  cases  recognized  the 
validity  of  agreements  made  for  the  purpose  of  carrying 
this  resolution  into  effect  (y). 

This  is  usually  done  by  the  husband's  covenanting 
with  trustees  appointed  on  behalf  of  the  wife,  that  he 
will  provide  certain  stuns  to  be  paid  to  them  for  her 
separate  maintenance — the  trustees  covenanting  in  re- 
turn with  the  husband  to  indemnify  him  against  the 
debts  of  the  wife,  and  that  she  shall  release  all  claims 
for  jointure  and  dower.  The  deed  also  contains  in 
general  a  clause  in  which  each  party  covenants  with  the 
trustees  not  to  molest  or  interfere  with  the  other,  and 
not  to  sue  for  the  restitution  of  conjugal  rights.  Under 
such  an  agreement,  the  wife  is  entitled  to  receive  her 
separate  allowance,  so  long  as  the  separation  continues, 
and  while  she  observes  the  covenants  on  her  part,  in  the 

(<)  See  Doe  d.  Otley  v.  Manning,  Jae.  Rep.  126  ;  Jee  v.  Thnrlow,  2 

9  East,  59  ;  Doe  ».  Eowe,  4  Bing.  Bam.    &   Cress.    647  j    Wilson  v. 

N.  C.  737 ;  Brown  v.  Jones,  1  Atk.  Mushett,  3  Bam.   &  Adol.  752  ; 

190.  Jones  v.  Waite,  1  Bing.  N.  C.  656  ; 

(it)  Wheeler  v.  Caryl,  Amb.  121.  Custom  e.  Nanktun,  2  De  G.  &  Sm. 

(ic)  See  Eussell  v.  Hammond,  1  261 ;  Sanders  o.  Rodway,  22  L.  J., 

Atk.  13  ;  Wheeler?).  Caryl,  ubi  sup.  (C.  C.)  230.     Kendal  v.  Webster,  1 

(y)  See  Westmeath  v.  Westmeath,  H.  &  Colt.  iiO. 
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deed  contaiaed;    and  she   does  not    forfeit  that  claun 
even  by  the  commission  of  adultery  («). 

It  is  to  be  observed,  however,  that  though  the  law 
allows  provision  to  be  made  for  a  separation  already 
determined  on,  yet  it  will  not  sanction  any  agreement, 
the  effect  of  which  is  to  provide  for  the  contingency  of 
a  future  separation  at  the  pleasure  of  the  parties, — 
because  this  has  a  tendency  to  promote  that  event,  con- 
trary to  the  manifest  policy  of  the  law  (a).  It  is  also 
to  be  understood,  that  a  married  woman,  though  thus 
separated  from  her  husband,  is  not  thereby  divested,  as 
regards  her  position  towards  third  parties  or  otherwise, 
of  the  condition  of  coverture  (5). 

III.  We  are  next  to  consider  the  manner  in  which  a 
marriage  may  be  dissolved  or  declared  to  be  a  nullity. 
Dissolution  may  be  either  by  death  or  divorce.  Prior 
to  the  new  Divorce  Act,  20  &  21  Vict.  c.  85,  there 
were  two  kinds  of  divorce ;  the  one,  a  mensa  et  thoro, 
— the  other  a  vinculo  matrimonii.  The  first  species,  or 
separation  from  bed  and  board,  was  pronounced  by  the 
Ecclesiastical  Court  where  there  was  no  illegality  in  the 
union  in  the  commencement,  but  where  from  some  super- 
venient cause  it  had  become  improper  for  the  parties  to 
live  together ;  as  in  the  case  of  intolerable  cruelty  in 
the  husband,  adultery  in  either  of  the  parties,  a  perpetual 
disease  (c),  or  conviction  for  an  unnatural  offence  {d).  It 
would  not  be  granted  on  the  prayer  of  the  husband  on  the 
ground  of  adultery,  if  the  wife  recriminated  and  proved 

(z)  See  Jee  v.  Thurlow,  2  Bam.  (c)  1  Bl.  Com.  441 ;   3  Bl.  Com. 

&  Cress.  547 ;  Baynon  v.  Batley,  8  94.    Blackstone  refers  also  to  "  in- 

Bing.  256.  tolerable   ill-temper,"    as    another 

(o)  See  Dnrant  v.  Titley,  7  Price,  sufficient  cause.     But  see  Evans  v. 

677 ;  Hindley  v.  Marquis  of  West-  Evans,   1  Hagg.   36  ;    Coleridge's 

meath,  6  Bam.  &  Cress.  200  ;  Cock-  Blackstone,  vol.  iii.  p.  441,  n.  (^). 
sedge  V.  Cocksedge,  14  Sim.  244.  (_d)  3  Bl.  Com.  94,  note  by  Cbris- 

(J)  Marshall  v.  Button,  8  T.  K.  tian. 
645. 
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that  he  also  had  been  unfaithful  to  the  marriage  vow ; 
or  if  it  appeared  that  after  knowledge  of  her  adultery, 
he  had  cohabited  with  her  {k).  The  sentence  for  this 
divorce,  though  it  effected  a  judicial  separation,  did  not 
bastardize  the  issue  had,  or  enable  the  parties  to  con- 
tract a  fresh  marriage.  By  its  effect  the  wife,  if  the  in- 
nocent party,  generally  became  entitled  to  alimony  (I) ; 
that  is,  an  allowance  [for  her  support  out  of  the  hus- 
band's estate,  settled  at  the  discretion  of  the  ecclesiastical 
judge  on  consideration  of  all  the  circumstances  of  the 
case,]  and  usually  [proportioned  to  the  rank  and  quality 
of  the  parties  (jw).]  But  the  law  allowed  no  alimony  to 
the  wife,  in  case  the  divorce  was  obtained  for  adultery 
on  her  part,  nor  in  case  of  her  having  from  other  sources 
a  sufficient  income  («). 

As  for  the  divorce  a  vinculo,  this  was  a  declaration 
by  the  Ecclesiastical  Court  that  the  marriage  was  null 
as  having  been  absolutely  unlawful  from  the  beginning. 
It  consequently  separated  the  parties  pro  salute  anima- 
rum  (o),  bastardized  the  issue  {p),  and  enabled  the  par- 
ties severally  to  contract  another  marriage  at  their  plea- 
sure (§').  It  was  always  founded  on  some  canonical  dis- 
ability— such  as  impotency  (r) ;  and  it  could  never  be 
pronounced  for  any  cause  whatever  supervenient  to  the 
marriage,  not  even  adultery  itself  («).  For  the  canon 
law  [deems  so  highly  and  with  such  mysterious  reverence 

{k)  1  Ought.  317  ;   Bum,   Eccl.  mony. 
Law,  Marriage,  xi.  (")  1  Bl.  Com.  440. 

(Z)  1  Bl.  Com.  441  j  3  Bl.  Com.  (y)  Ibid. ;  Co.  Litt.  235. 

94.    Blackstone  remarks  that  this  (j)    Moore,  666  ;     Stephens  v. 

was  sometimes  called  her  estovers,  Totty,  Cro.  Eliz.  908. 
for  if  the  husband  refused  payment  (?•)  Vide  sup.  p.  260. 

there  was  a  suit  at  common  law  de  («)  1  Bl.  Com.  441 ;  Moore,  683 ; 

estoveriis  liabendis  to  recover  them.  Bac.  Ab.  Marriage,  E.  3.  AntUntly, 

(m)  Bl.  uhi  sup.    See  20  &  21  however,  adultery  was  held  cause  for 

Vict.  c.  86,  s.  32  (amended  by  29  divorce  o  vinculo.    (3  Salk.  138.) 

Vict.  c.  32),  as  to  payments  to  the  But  the  law  was  otherwise  settled  in 

divorced  wife.  Poljamb's  case,  44  Eliz.  in  the  Star 

(re)  Bl.  ubi  sup.    Cowel,  tit.  Ali-  Chamber. 
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[of  the  nuptial  tie,  that  it  would  not  allow  it  to  be  un- 
loosed for  any  cause  that  arose  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed 
law(^);  though  that  expressly  assigns  incontinence  as 
a  cause  (and  indeed  the  only  cause)  why  a  man  may  put 
away  his  wife  and  marry  another  (m).]  But  though 
divorce  a  vinculo  for  adultery  could  not,  at  this  period, 
be  obtained  in  the  regular  course  of  law,  yet  it  was  very 
frequently  granted  on  that  ground,  by  a  private  Act  of 
Parliament ;  it  having  become  the  practice  of  the  legis- 
lature to  exercise  its  paramount  authority  in  this  man- 
ner, by  way  of  extraordinary  relief  to  a  husband  thus 
injured. 

By  the  new  Divorce  Acts,  however,  this  former  state 
of  the  law  has  been  lately  subjected  to  changes  of  a 
fundamental  and  most  important  character  (»).  Not 
only  has  the  jurisdiction  of  the  Ecclesiastical  Courts  in 
causes  matrimonial  been  taken  from  them  and  transferred 
to  the  new  Court  for  Divorce  and  Matrimonial  Causes  (x), 
but  many  novel  provisions  have  been  introduced  into  this 
branch  of  the  law :  the  main  effect  of  which  may  be 
summarily  stated  as  follows.     The  Acts  provide  (y), — 

1.  That,  in  lieu  of  the  divorce  a  mensd  et  thoro,  the 
new  court  may  decree,  on  the  petition  either  of  husband 
or  wife,  a  judicial  separation ;  which  shall  have  all  the 
effect  that  belonged  to  the  divorce  just  mentioned  (z) ; — 
that  this  judicial  separation  may  be  decreed  on  the  ground 
of  adultery,  or  cruelty,  or  desertion  without  cause  for 

(f)  See  Matt.  xix.  9.  tvtion  of  conjugal  rights  in  the 

(«)  1  Bl.  Com.  441.  new  court  (as  to  which  restitution, 

(v)  Some  interesting  remarks  on  vide  sup.  p.  258,  n.),  see  Hayward 

the  effect  of  the  new  law  in  con-  v.  Hayward,  1  Swab.  &  Trist.  81 ; 

nexion  with  that  which  previously  Hope  v.  Hope,  ib.  94  ;   Cherry  v. 

obtained  on  the  subject  of  the  con-  Cherry,  ib.  319  ;  Yelrerton  o.  Yel- 

tract  of  maiTiage  will  be  found  in  verton,  ib.  574. 

the  judgment  of  Sir  W.  P.  Wood,         (y)  Rules  and  EeguJations  for 

in  the  case  of  Wilkinson  ».  Gibson,  the  procedure  in  this  Court  were 

Law  Eep.,  4  Eq.  Ca.  162.  promulgated  by  the  Judge  Ordinary 

(iK)  20  &  21  Vict.  c.  85,  ss.  2,  on  the  26th  December,  1865. 

6.      As  to   applications  for  resti-         («)  20  &  21  Vict.  c.  85,  s.  7. 

U6 
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two  years  and  upwards  (m)  ; — and  that,  during  its  con- 
tinuance, the  wife  shall  acquire  as  to  property,  and  for 
many  other  purposes,  the  condition  of  a  feme  sole  {v). 

2.  That  a  divorce  (or  dissolution  of  marriage)  may  also 
be  obtained  from  the  new  court,  on  the  petition  of  either 
husband  or  wife  {x).  Where  he  is  petitioner,  it  may  be 
upon  the  ground  that  since  the  marriage  she  has  been 
guilty  of  adultery  (y).  Where  the  petition  is  on  her  part, 
it  may  be  on  the  ground  that  he  has  since  the  marriage 
been  guilty  of  incestuous  adultery,  or  of  bigamy  with 
adultery,  or  of  rape,  or  unnatural  crime ;  or  of  adultery 
coupled  with  such  cruelty  as  would,  without  adultery, 
have  entitled  her  to  a  divorce  a  mensd  et  thoro ;  or  of 
adultery  coupled  with  desertion,  without  reasonable 
excuse,  for  two  years  or  upwards  {z).  But  the  court 
cannot  decree  the  divorce,  if  the  petitioner  has  been 
accessory  to,  or  connived  at,  the  adultery;  or  has  con- 
doned it ;  or  if  the  petition  is  presented  or  prosecuted 
by  collusion  (a) :  and  is  not  bound  to  decree  the  divorce, 
if  the  petitioner  has  been  guilty  of  adultery  during  the 
marriage ;  or  of  unreasonable  delay  in  the  petition ;  or 
of  cruelty  to  the  other  party ;  or  of  desertion  or  wilful 
separation  from  the  other  party,  before  the  adultery,  and 
without  reasonable  excuse :  or  of  such  wilful  neglect  or 
misconduct  as  has  conduced  to  the  adultery  {i). 

3.  That  every  decree  for  a  divorce  shall,  in  the  first 
instance,  be  a  decree  nisi,  not  to  be  made  absolute  till 
after  the   expiration  of  such   time,   not   less  than   six 

(m)  20  &   21  Vict.  c.  85,  s.  16.  damages,  ib.  s.  33.      (See  Bell  -v. 

See  Tomkins  v.  Tomkius,  1  Swab.  &  Bell,  1  Swab.  &  Trist.  565.) 
.Trist.168.  (i)  Sect.  27. 

(t))  Sect.  25.  la)  Sects.  30,  31.    As  to  tie  in- 

(as)  If  the  court  has  no  jurisdic-  tervention  of   the  Queen's  Proctor 

tion  in  the  special  case,  a  private  in  cases  of  collusion,  see  Conradi  v. 

Act  is  the  only  remedy.     An  in-  Conradi  and  Way,  Law  Rep.,  1  P.  & 

stance  of  such  an  Act  is  the  30  &  D.  391. 
31  Vict.  c.  X.    •   .  (J)  Sect.  31.    See  Cnnnington  p. 

(S^)  20  &  21  Vict.  c.  85,  s.  27.  Cunnington,  1  Swab.  &  Trist.  475  ; 

The  husband  may  also  proceed  by  Baylis  v.  Baylis,  Law  Eep.,  1  P.  & 

petition  against  the  adulterer   for  D.  391. 
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month  from  the  pronouncing  thereof,  as  the  court  shall 
by  general  or  special  order  from  time  to  time  direct  (c). 
And  that,  during  such  period,  any  person  may  show 
cause  why  the  decree  should  not  be  made  absolute,  either 
by  reason  of  collusion  or  of  some  material  facts  not 
having  been  brought  before  the  Court;  and  on  cause 
being  so  shown,  the  Court  shall  deal  with  the  case  by 
making  the  decree  absolute,  or  by  reversing  the  decree 
nisi,  or  by  requiring  further  inquiry,  or  otherwise  as 
justice  may  require  (rf). 

4.  That  on  a  decree  for  dissolution  or  nullity  of  mar- 
riage, there  may,  within  one  calendar  month,  be  an 
appeal  to  the  House  of  Lords  (e) ;  but  when  the  marriage 
is  finally  declared  to  be  dissolved,  it  shall  be  lawful  for 
either  party  to  marry  again,  as  if  the  prior  or  alleged 
marriage  had  been  dissolved  by  death  (_/). 

5.  That  on  a  decree  for  judicial  separation,  (on  the 
wife's  petition,)  or  on  a  decree  for  dissolution  of  a  mar- 
riage, an  order  may  be  made  for  alimony  to  the  wife  {g), 
and  with  regard  to  the  custody,  maintenance,  and  educa- 
tion of  the  children  (/«).  And  that  on  a  decree  of  divorce 
or  judicial  separation  for  adultery  of  a  wife  entitled  to 
any  property,  an  order  may  be  made  with  regard  to  a 
settlement  thereout  for  the  innocent  party  and  children 
of  the  marriage  (t). 

6.  That  the  Court,  after  a  final  decree  for  dissolution 
of  a  marriage,  may  inquire  into  the  existence  of  any 
antenuptial   or   post-nuptial  settlements,  made   on  the 

(c)  See  29  Vict.  c.  32,  s.  3.  (g)  Sects.  17,  32.    See  Saunders 

{d)  23  &  24  Vict.  c.  Hi,  s.  7.  v.  Saunders,  1  Swab.  &  Trist.  72 ; 

(e)  31   &   32  Vict.  c.  77,  s.   3.  Ex  parte  Holden,  13  C.  B.  (N.  S.) 

The  right  of  appeal  was  extended  by  641. 

22  &  23  Vict.  c.  61,  s.  7,  to  sen-  (A)  22  &  23  Vict.  c.  61,   s.  i. 

tences  and  final  judgments  under  Orders  as  to  the  custody,  &c.,  of  the 

the  Legitimacy  Declaration  Act,  children,  may  also  be  made  on  a  de- 

1858  (21  &  22  Vict.  c.  93),  as  to  cree  of  mkW% of  marriage.   (Ibid.) 

which,  vide  sup.  p.  254.  (i)  20  &  21  Vict.  c.  85,  s.  45  ; 

(/)  20  &  21  Vict.  c.  85,  s.  57.  23  &  24  Vict.  c.  144,  s.  6. 

r7 
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parties  whose  marriage  is  the  subject  of  the  decree;  and 
may  make  such  orders  with  reference  to  the  application 
of  the  whole  or  a  portion  of  the  property  settled, — 
either  for  the  benefit  of  the  children  of  the  marriage,  or 
of  their  respective  parents, — as  to  the  Court  shall  seem 
fit  (A).  '    ■■ 

7.  That  a  decree  of  nullity  of  marriage  (enabling  the 
parties  to  marry)  may  also  be  obtained  from  the  new 
Court  on  any  ground  which  would  have  fornierly  justi- 
fied such  a  decree,  and  a  divorce  a  vinculo  consequent 
thereon,  from  the  ecclesiastical  court  (?). 

(*)  22   &  23  Vict.  u.  61,  s.  6.  Chetwynd  v.  Chetwynd,  Law  Bep., 

Orders  as  to  property  so  settled  may  1  P.  &  D.  39;  Bird^.Bird,  ib.  231; 

also  be  made  after  a  decree  of  nul-  Pratt  v.  Jenner,  ib.  1  Ch.  Ap.  493. 

lity  of  marriage.    (Ibid.)    On  the  (I)  20  &  21  Vict.  c.  85,  ss.  6,  10, 

construction  of  this  section,  consult  22,  35,  41. 
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CHitPTEE  III. 
OF  PARENT*  AND  CHILD. 


[The  next,  and  the  most  universal  relation  in  nature,  is 
immediately  derived-  from  the  preceding,  being  that 
between  parent  and  child.] 

Children  are  of  two  sorts,  legitimate, — and  illegitimate 
or  bastards ; — which  will'  lead  us  to  consider.  First,  the 
law  of  legitimacy, — Secondly,  the  reciprocal  duties  and 
rights  between  parents  and  their  legitimate  offspring, — 
And,  Lastly,  the  rights  and  incapacities  of  bastards. 

I.  A  legitimate  child  is  one  born  of  wedlock ;  or  (more 
particularly)  one  between  whose  parents  the  relation  of 
marriage  subsisted  either  at  the  time  when  he  was 
begotten,  or  at  the  time  when  he  was  born,  or  at  some 
intervening  period :  and  all  persons  otherwise  circum- 
stanced ate,  by  the  laws  of  England,  bastards  (a).  For 
a  child  begotten  of  parents  married  at  the  time,  or  married 
afterwards,  (but  before  he  was  born,)  is  legitimate,  though 
in  consequence  of  the  death  of  one  of  them,  or  their 
divorce,  the  marriage  was  dissolved  before  he  was  born. 
And  the  case  is  the  same  with  one  born  of  parents  married 
at  the  time  of  his  birth,  though  they  were  unmarried 
when  he  was  begotten.     But  where  the  issue  is  begotten 

(d)  See  C!o.  Litt.  7  b,  244  a ;  1  BI.  to  enable  persons  to  establish  legiti- 

Com.  446  ;  E.  v.  Luffe,  8  East,  193,  macj  (as  to  which  Act,  vide.sup.  p. 

and  Doe  d.  Burtwhistle  v.  Vardill  234).    As  to  the  deriyation  of  the 

(in  Dom.  Proc.)  6  Bing.  N.  C.  385.  term    bastard,    see    Co.    Litt.   by 

See  also  21  &  22  Vict.  c.  93,  passed  Butler,  243  b,  n.  (2). 
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before  the  marriage  of  his  parents,  our  law  makes  it  an 
indispensable  condition  to  its  legitimacy,  that  they  should 
intermarry  at  some  period  before  its  birth  (b).  In  this 
last  point  the  civil  and  canon  laws  differ  materially  from 
ours ;  for,  according  to  them,  it  is  sufficient  to  render 
the  issue  legitimate,  that  the  parents  should  intermarry 
after  its  birth  (c).  But  [the  reason  of  our  English  law 
is  surely  much  superior  to  that  of  the  Roman,]  it  being 
one  main  end  of  marriage  to  ascertain  some  person  [to 
whom  the  care,  the  maintenance  and  the  education  of 
the  children  should  belong  ;  and  this  end  is  undoubtedly 
better  answered  by  legitimating,]  as  with  us,  [all 
issue  bom  after  wedlock,  than  by  legitimating,]  as  in 
that  law,  [all  issue  of  the  same  parties  even  born 
before  wedlock,  so  as  wedlock  afterwards  ensues.  1. 
Because  of  the  very  great  uncertainty  there  will  gene- 
rally be],  under  the  Koman  law,  [in  the  proof,  that  the 
issue  was  really  begotten  by  the  same  man]  who  after- 
wards becomes  husband ;  [whereas  by  confining  the  proof 
to  the  birth]  during  marriage,  [our  law  has  rendered  it 
much  more  certain  what  child  is  legitimate  and  who  is 
to  take  care  of  the  child.  2,  Because  by  the  B,oman 
law,  a  child  may  be  continued  a  bastard,  or  made  legiti- 
mate, at  the  option  of  the  father  and  mother,  by  a  marriage 
ex  post  facto,  thereby  opening  a  door  to  many  partialities, 
which  by  our  law  are  prevented.]  3.  Because  this  rule 
of  the  Roman  law,  is  evidently  a  great  encouragement 


(J)  From  the  remotest  period  of  (c)  Co.  Litt.  by  Butler,  245  a,  n. 
its  history,  om:  law  has  considered  (1),  where  further  information  will 
an  ante-natus  as  illegitimate.  (See  be  found  on  this  subject.  The  doc- 
Doe  (Z.Burtwhistleii.Vardill,  6  Bing.  trine  of  legitimacy  by  a  subsequent 
N.  C.  385.)  And  it  has  been  further  marriage,  is  said  to  have  been  esta- 
decided,  that  even  where  bom  in  a  blished  in  the  civil  law  by  Constan- 
foreign  country  the  law  of  which  tine,  and  confirmed  by  Justinian ; 
allows. an  ante-natus  to  be  legiti-  and  to  have  been  established  in 
mated,  he  is  nevertheless  incapable  the  canon  law  by  a  constitution  of 
of  inheriting  to  land  in  England.  Pope  Alexander  the  Third,  in  1160. 
(Ibid.)  (Ibid.) 
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to  unlawful  cohabitation;  particularly  as  it  [admits  of 
no  limitation  as  to  the  time  or  number  of  bastards  so  to 
be  legitimated ;  but  a  dozen  of  them  may,  twenty  years 
after  their  birth,  by  the  subsequent  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate 
children.  This  is  plainly  a  great  discouragement  to  the 
matrimonial  estate,  to  which  one  main  inducement  is 
usually  not  only  the  desire  of  having  children,  but  also 
the  desire  of  procreating  lawful  heirs ;  whereas  our  con- 
stitutions guard  against  this  indecency,  and  at  the  same 
time  give  sufficient  allowance  to  the  frailties  of  human 
nature.  For  if  a  child  be  begotten  while  the  parents  are 
single,  and  they  will  endeavour  to  make  an  early  repara- 
tion for  the  offence,  by  marrying  within  a  few  months 
after,  our  law  is  so  indulgent  as  not  to  bastardize  the 
child,  if  it  be  born,  though  not  begotten,  in  lawful  wed- 
lock ;  for  this  is  an  incident  that  can  happen  but  once, 
since  all  future  children  will  be  begotten  as  well  as  born 
within  the  rules  of  honour  and  civil  society.  Upon 
reasons  like  these,  we  may  suppose  the  peers  to  have 
acted  at  the  parliament  of  Merton,  when  they  refused 
to  enact  that  children  bom  before  marriage  should  be 
esteemed  legitimate  (e).  J 

What  has  been  hitherto  said  supposes,  it  will  be 
observed,  the  true  parentage  in  each  case  to  be  esta- 
blished ;  but  that  is  a  point  which,  even  as  regards  the 
ostensible  issue  of  married  persons,  the  law  permits  to 
be  brought  into  controversy.  [As  if  the  husband  be 
out  of  the  kingdom  of  England,  or,  as  the  law  some- 
what loosely  phrases  it,  extra  quatuor  maria,  for  above 

(«)  "  Rogaverunt  om/nes  epis-  Anglits  tmitwre  qwjB  hue  ug^ue  usi- 
copi  magnates,  ut  eonsentirent  tats  sunt  et  approbates."— Sta.t. 
gmod  nati  ante  matrimoniwm  es-  20  Hen.  3,  c.  9.  See  the  Introduo- 
sent  legitimi,  sicut  illi  gui  nati  tion  to  the  Great  Charter,  edit.  Oxon. 
swntpost  matrimonium,  quia  eocle-  1759,  sub  anno  1253 ;  also  the  re- 
gis tales  habet  pro  legitimAs.  Et  marks  upon  this  statute  in  Doe  d. 
omnes  comites  et  larones  uni  voce  Burtwhistle  v.  Vardill,  6  Bing.  N.  C. 
respondenmt,  quod   nolnnt  leges  385. 
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[nine  months,  so  that  no  access  to  his  wife  can  be  pre- 
sumed, her  issue  during  that  period  shall  be  bastards  (e).] 
And  children  bom  during  marriage  may  be  also 
proved  bastards  by  other  cogent  evidence  ;  as  by  proof 
of  the  impotency  of  the  husband ;  or  that  the  husband 
and  wife  had  no  opportunity — though  both  within  the 
realm  (_/) — of  sexual  intercourse  within  such  period  as 
is  consistent  with  their  being  the  parents ;  or  even  by 
proof  of  circumstances  tending  strongly  to  the  inference 
that  no  such  intercourse  (supposing  it  to  be  possible)  in 
fact  took  place  {g).  So  it  was  held,  while  divorces  a 
mensa  e't  thoro  and  a  vinculo  were  adjudged  by  the 
Courts  Ecclesiastical,  that,  if  the  wife  bred  children 
during  the  former  kind  of  divorce,  they  were  prima 
facie  bastards  ;  for  the  law  presumed  the  parties  to  live 
conformably  to  the  sentence ;  and  that,  after  a  divorce 
d,  vinculo  had  been  adjudged,  all  the  children  were 
necessarily  to  be  deemed  bastards ;  because  such  sen- 
tence was  always  on  the  ground  of  the  nullity  of  the 
marriage  ab  initio  (h).  But  except  where  a  divorce  has 
taken  place  between  the  married  parties,  or  evidence 
has  been  given  of  facts  sufficient  to  disprove  their 
sexual  intercourse,  the  law  has  always  presumed  in 
favour  of  the  legitimacy  of  a  child  bom  to  the  wife 
during  the  marriage  (i).  Upon  the  same  principle,  too, 
legitimacy  will  always  be  presumed  (subject  to  the 
game  exceptions),  with  respect  to  children  bom  after  the 


(e)  Co.  Litt.  244.  the  Banbury  Peerage  and  Gardner 

(/)  Lord  Coke  lays  it  down  that  Peerage,  and  the  authorities  there 

the  legitimacy  is  not   capable  of  cited.    See  also  Morris  v.  Davies, 

being  disputed  if  the  father  was  S  CI.  &  Kn.  163. 

within  the  four  seas.     (Co.  Litt.  (A)  7  Eep.  42  ;  3  P.  "Wms.  275 ; 

244  a.)    But  the  law  is  now  other-  1  Salk.  123. 

wise  settled.  (i)  1  Bl.  Com.  457.  See  Goad- 
ed) See  K.  V.  Lubbenham,  4  T.  right  v.  Saul,  ubi  sup. ;  R.  v.  Mans- 
B.  251 ;  Goodright  ».  Saul,  ibid.  field,  1  Q.  B.  449 ;  Saye  &  Sele 
356  ;  E.  u.  LufEe,  8  East,  193;  Le  Peerage,  1  H.  of  L.  Gas.  607 ;  Haiv 
Marchant's  Eeport  of  the  Cases  of  grave  v.  Hargrave,  9  Bear.  552. 
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coverture  has  ceased  by  reason  of  the  husband's  death, 
— unless  the  birth  takes  place  so  long  afterwards  that 
the  child  clearly  could  not  be  begotten  by  him.  And 
what  shall  be  considered  as  the  ultimum  tempus  pariendi, 
or  the  extreme  period  between  the  conception  and  the 
birth,  is  a  point  that  the  law  has  not  exactly  deter- 
mined, but  leaves,  as  a  matter  of  fact,  in  each  particular 
case,  to  the  decision  of  a  jury ;  who  are  to  judge  of  it 
according  to  the  circumstances,  and  the  testimony 
which  persons  of  experience  may  give  of  the  course  of 
nature  on  this  subject  (/). 

In  connection  with  this  matter,  we  may  notice  a  pro- 
ceeding in  our  antient  law  (of  which  there  have  been 
instances  also  in  modem  times)  applicable  to  the  case 
[where  a  widow  is  suspected  to  feign  herself  with  child, 
in  order  to  produce  a  supposititious  heir  to  the  estate ; 
an  attempt  which  the  rigour  of  the  Gothic  constitutions 
esteemed  equivalent  to  the  most  atrocious  theft,  and 
therefore  punished  with  death  (A).  In  this  case,  with 
us,  the  heir  presumptive  may  have  a  writ  de  ventre 
inspiciendo,  to  examine  whether  she  be  with  child  or 
not(Z),  and  if  she  be,  to  keep  her  under  proper  restraint 
till  delivered ;  which  is  entirely  conformable  to  the  prac- 
tice of  the  civil  law  (m) :  but  if  the  widow  be  upon  due 
examination  found  not  pregnant,  the  presumptive  heir 
shall  be  admitted  to  the  inheritance,  though  liable  to 
lose  it  again  on  the  birth  of  a  child  within  forty  weeks 
from  the  death  of  a  husband  (w).      But  tf  a  man  dies 


(_;■)  Lord  Coke  lays  it  down  as  a 
positive  rule,  that  the  extreme  pe-  (K)  Stiemh.  De  Jure  Goth.  1.  3, 

riod  is  nine  calendar  months,  or  c.  6. 

forty  weeks.   (Co.  Litt.  123  b.)   But  (?)  Bract.  1.  2,  o.  32 ;  Aiscongh's 

though   that  limit   is   seldom  ex-  case,  2  P.  Wms.  591 ;  Ex  parte 

ceeded,  the  law  considers  it  as  sub-  Wallop,  4  Bro.  C.  C.  90 ;  Co.  Litt. 

ject  to  possible  extension.    See  1  by  Harg.  8  b,  and  n;  (3) ;  ibid.  123 

Bl.  Com.  457;  Co.  Litt.  by  Harg.  b,  n.  (1). 
123  b,  n.  (1)  ;  Alsop  v.  Bowtrell,  (m)  Ff.  25,  tit.  4,  per  tot. 

Cro  Jac.  541 ;  Case  of  the  Gardner  («.)  Britton,  c.  66. 

x2 
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[and  his  widow  soon  after  marries  again,  and  a  cMld  is^ 
bom  witliin  such  a  time  as  that  by  the  course  of  nature 
it  might  have  been  the  child  of  either  husband,  in  this 
case  he  is  said  to  be  more  than  ordinarily  legitimate ;] 
audit  is  laid  down,  that  [he  may,  when  he  arrives  to 
years  of  discretion,  choose  which  of  the  fathers  he 
pleases  (o).  To  prevent  this,  among  other  inconve- 
niences, the  civil  law  ordained  that  no  widow  should 
marry  intra  annum  luctus  {p) ;  a  rule  which  obtained  so 
early  as  the  reign  of  Augustus,  if  not  of  Komulus  (§') : 
and  the  same  constitution  was  probably  handed  down  to 
our  early  ancestors  from  the  Romans,  during  their  stay 
in  the  island;  for  we  find  it  established  under  the  Saxon 
and  Danish  governments  (?•).] 

t 

II.  Having  thus  explained  to  what  children  the 
epithet  of  legitimate  applies,  we  are  next  to  consider 
the  duties  of  parents  towards,  and  their  power  over, 
such  children ;  and  the  reciprocal  duties  of  the  children 
towards  their  parents. 

1.  And  first,  the  duties  of  the  parents :  [which  prin- 
cipally consist  in  three  particulars ;  the  maintenance  of 
the  children,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of 
their  children,  is  a  principle  of  natural  law ;  an  obliga- 
tion, says  PuflTendorf  («),  laid  on  them  not  only  by 
nature  herself,  but  by  their  own  proper  act,  in  bringing 
them  into  the  world :  for  they  would  be  in  the  highest 
manner  injurious  to  their  issue,  if  they  only  gave  their 
children  life,  that  they  might  afterwards  see  them  perish. 


(o)  Co.  Litt.  8a;  but  this  doc-  1.  27. 

trine  has  been  questioned.    Ibid.  n.  (?■)  "  Sit  omnis  vidua  sine  ma- 

(7),  by  Harg.  rito    dwodecim    menses."  —  Wilk. 

lip)  Cod.  6,  9,  2.  Leg.  Anglo-Sax.    LI.  Ethel.  A.D. 

(2)   But   the   Roman   year,   as  1008 ;  LI.  Canut.  u.  71. 

established  by  Eomulus,  only  con-  («)  L.  of  N.  1.  4,  c.  11. 
sisted  of  ten  months.     Ov.  Fast. 
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[By  begetting  them,  therefore,  they  have  entered  into 
a  voluntary  obligation  to  endeavour,  as  far  as  in  them 
lies,  that  the  life  which  they  have  bestowed  shall  be  sup- 
ported and  preserved.  And  thus  the  children  will  have 
a  perfect  right  of  receiving  maintenance  from  their 
parents.  And  the  president  Montesquieu  has  a  very 
just  observation  upon  this  head  (^) :  that  the  establish- 
ment of  marriage  in  all  civilized  states  is  built  on  this 
natural  obligation  of  the  father  to  provide  for  his 
children;  for  that  ascertains  and  makes  known  the  per- 
son who  is  bound  to  fulfil  this  obligation;  whereas,  in 
promiscuous  and  illicit  conjunctions,  the  father  is  un- 
known; and  the  mother  finds  a  thousand  obstacles  iu 
her  way, — shame,  remorse,  the  constraint  of  her  sex, 
and  the  rigour  of  laws, — that  stifle  her  inclinations  to 
perform  this  duty;  and  besides,  she  generally  wants 
ability. 

The  municipal  laws  of  all  well-regulated  states  have 
taken  care  to  enforce  this  duty :  though  Providence 
has  done  it  more  effectually  than  any  laws,  by  im- 
planting in  the  breast  of  every  parent  that  natural 
a-Topyrj,  or  insuperable  degree  of  affection,  which  not 
even  the  deformity  of  person  or  mind,  not  even  the 
wickedness,  iugratitude,  and  rebellion  of  children,  can 
totally  suppress  or  extinguish. 

The  civil  law  obliges  the  parent  to  provide  mainte- 
nance for  his  child ;  and  if  he  refuses,  "judex  de  ed  re 
cognoscet"  {u).  Nay,  it  carries  this  matter  so  far,  that 
it  will  not  suffer  a  parent  at  his  death  totally  to  disin- 
herit his  child,  without  expressly  giving  his  reason  for 
so  doing  ;  and  there  are  fourteen  such  reasons  reckoned 
up,  which  may  justify  such  disinherison  {x).  If  the 
parent  alleged  no  reason,  or  a  bad,  or  a  false  one,  the 
child  might  set  the   will  aside,   tanquam  testamentum. 


(t)  Sp.  L.  b.  23,  c.  2.  (x)  Nov.  115. 

(u)  Ff.  26,  3,  5. 
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\_mqfficiosum,  a  testament  contrary  to  the  natural  duty  of 
the  parent.  And  it  is  remarkable  under  what  colour 
the  children  were  to  move  for  relief  in  such  a  case :  by 
suggesting  that  the  parent  had  lost  the  use  of  his 
reason,  when  he  made  the  inofficious  testament.  And 
this,  as  Puffendorf  observes  (y),  was  not  to  bring  into 
dispute  the  testator's  power  of  disinheriting  his  own  off- 
spring, but  to  examine  the  motives  upon  which  he  did 
it ;  and,  if  they  were  found  defective  in  reason,  then  to 
set  them  aside.  But  perhaps  this  is  going  rather  too 
far;  every  man  has,  or  ought  to  have,  by  the  laws  of 
society,  a  power  over  his  own  property ;  and,  as  Grotius 
very  well  distinguishes  («),  natural  right  obliges  to  give 
a  necessary  maintenance  to  children ;  but  what  is  more 
than  that,  they  have  no  other  right  to  than  as  it  is  given 
them  by  the  favour  of  their  parents,  or  the  positive  con- 
stitutions of  the  municipal  law.] 

Let  us  next  see  what  provision  our  own  laws  have 
made  on  this  subject.  However  plain  the  moral  obli- 
gation, that  every  man  shall  provide  for  those  descended 
from  his  loins,  it  is  one  which  the  common  law  seems  to 
have  given  no  means  of  enforcing,  perhaps  because  its 
neglect  was  considered  as  an  improbable  case  (a).  But 
very  slight  circumstances  will  be  sufficient  to  raise  the 
presumption  of  a  contract  on  the  part  of  the  father  to 
pay  for  necessaries  provided  to  his  infant  child  (5). 
And  the  statute  law,  among  its  other  provisions  relating 
to  the  poor,  has  made  it  compulsory  upon  all  parents;, 
whose  circumstances  enable  them  to  do  so,  to  provide  a 
maintenance  for  their  children,  of  whatever  age,  when 
in  poverty ;  and  unable  through  infancy,  disease,  or 
accident,  to  support  themselves.  The  manner  in  which 
this  obligation  shall  be  performed  is  thus  pointed  out 

(y)  L.  4,  c.  11,  s.  7.  20  L.  J.  (M.  C.)  219. 

{z)  De  J.  B.  et  P.  1.  2,  c.  7,  n.  3.  (J)  Law  v.  Wilkin,  6  Ad.  &  El. 

(a)  See  Urmstou  «;.  Kewcomen,  4  718. 
Ad.  &  L.  899  J   Queen  v.  Hogan, 
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by  the  legislature  (c).  The  father  and  mother,  grand- 
father and  grandmother,  of  any  poor  person  not  able  to 
work,  shall  maintain  him  or  her  at  their  own  charges,  if 
of  sufficient  ability,  according  as  the  quarter  sessions, 
or  two  justices  in  petty  sessions,  shall  direct ;  and  if  a 
parent  runs  away  and  leaves  his  children  chargeable  to 
a  parish,  the  churchwardens  and  overseers  shall,  upon 
obtaining  an  order  of  magistrates  for  the  purpose,  seize 
his  rents,  goods,  and  chattels,  and  dispose  of  them 
towards  the  required  relief  (df).  Moreover,  the  parent 
himself,  in  such  case,  may  be  committed  to  hard  labour 
under  the  Vagrant  Act  (e) ;  as  he  may  also  be,  if, 
though  able,  he  shall  wilfully  refuse  or  neglect  to  main- 
tain his  family,  whereby  they  become  chargeable  (/). 
Also  all  relief  given  under  the  poor-laws  to  any  child 
or  children  under  the  age  of  sixteen,  (not  being  blind, 
or  deaf  and  dumb,)  shall  be  considered  as  given  to  the 
father,  or  (if  he  is  dead)  to  the  widow  (^).  And  every 
person  is  made  liable  to  maintain  his  wife's  children 
born  before  his  marriage  to  her,  (whether  legitimate  or 
illegitimate,)  as  part  of  his  family ;  and  shall  be  charge- 
able with  all  relief  granted  to  them  under  the  poor-laws, 
until  they  attain  the  age  of  sixteen,  or  until  the  death 
of  the  mother  {h).  Again,  by  recent  statutes  (z),  in  any 
case  in  which  any  child  is  detained  in  a  certified  "  re- 
formatory" or  "industrial"  school,  the  parent,  or  step- 
jDarent,  or  other  person  liable  for  his  maintenance,  shall, 

(c)  See  43  Eliz.  c.  2 ;  5  Geo.  1,  furtherance  of  this  duty  and  pro- 

c.  8,  and  59  Geo.  3,  c.  12,  s.  26.  viding  additional  penalties  for  its 

((?)  See_  4   &  6  Will.  4,  o.   76,  neglect. 

B.  78.   As  to  orders  of  maintenance,  (g')  4  &  5  Will.  4,  c.  76,  ss.  56,  57. 

on  the  relations  of   a  chargeable  (A)  See  Queen  v.  Inhabitants  of 

pauper,  see  also  11  &  12  Vict.  c.  Shavington-cum-Gresty,  17  Q.   B. 

110,3.8.  48. 

(e)  See  6  Geo.  4,  t.  83,  s.  24 ;  (i)  These  are,  29  &  30  Vict.  cc. 

Nixon  J>.  Nanny,  I  Q.  B.  747.  117,118.   Vide  post,  bk.  rv.  pt.  ill. 

(/)  5  Geo.  4,  c.  83,  s.  3.    See  c.  iv. 
also  31  &  32  Vict.  c.  122,  s.  37,  in 

x4 
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if  of  suflScient  ability,  contribute  to  his  support,  main- 
tenance and  training  tberein,  a  sum  not  exceeding  five 
shillings  a  week. 

[No  person,  however,  is  bound  to  provide  a  mainte- 
nance for  his  issue,  unless  where  the  children  are  im- 
potent and  unable  to  work,  either  through  infancy, 
disease,  or  accident;  and  then  is  only  obliged  to  find 
them  in  necessaries  (g).  For  the  policy  of  our  laws, 
which  are  ever  watchful  to  promote  industry,  did  not 
mean  to  compel  a  father  to  maintain  his  idle  and  lazy 
children  in  ease  and  indolence;  and  thought  it  unjust 
to  oblige  the  parent,  against  his  will,  to  provide  them 
with  superfluities  and  other  indulgences  of  fortune; 
imagining  they  might  trust  to  the  impulse  of  nature,  if 
the  children  were  deserving  of  such  favours.  J 

We  have  before  had  occasion  to  observe  (h),  that  our 
present  law  (setting  aside  the  antient  right  of  the 
children  to  the  pars  rationabilis)  has  made  no  provision 
to  prevent  the  disinheriting  of  children  by  will ;  [leav- 
ing every  man's  property  at  his  own  disposal,  upon  a 
principle  of  liberty  in  this,  as  well  as  every  other  action ; 
though  perhaps  it  had  not  been  amiss  if  the  parent  had 
been  bound  to  leave  them  at  the  least  a  necessary  sub- 
sistence. Indeed,  among  persons  of  any  rank  or  for- 
tune, a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  estate  settled  upon  the 
eldest,  by  the  marriage  articles.] 

From  the  duty  of  maintenance  [we  may  easily  pass  to 
that  of  protection,  which  is  also  a  natural  duty,  but 

ig)  By  11  &  12  Will.  3,  c.  4,  if  st.  l,c.  30,  if  a  Jewish  parent  refused 

a  Popish  parent  refused  to  allow  to  allow  his  Protestant  children  a 

his  Protestant  child  a  fitting  main-  fitting  maintenance,  suitable  to  the 

tenance,  with  a  Tiew  to  compel  him  fortune  of  the  parent,  a  similar  re- 

to   change   his   religion,  the   lord  medy  was  provided.    But  both  these 

chancellor  might,  by  order  of  the  statutes  are  now  repealed  by  9  &  10 

court,  compel  him  to  do  what  was  "Vict.  c.  59. 

just  and  reasonable.   And  by  1  Ann.  (A)  Vide  sup.  pp.  198,  199. 
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[rather  permitted  than  enjoined  by  any  municipal  laws ; 
nature,  in  this  respect,  working  so  strongly  as  to  need 
rather  a  check  than  a  spur.  J  It  is,  however,  distinctly 
recognized  in  the  English  jurisprudence ;  [it  being  laid 
down  that  a  parent  may  maintain  and  uphold  his 
children  in  their  lawsuits,  without  being  guilty  of  the 
legal  crime  of  maintaining  quarrels  (i) :]  and  he  may 
also  justify  an  assault  and  battery  in  defence  of  their 
persons  {j). 

[The  last  duty  of  parents  to  their  children,  is  that  of 
giving  them  an  education  suitable  to  their  station  in 
life  :  a  duty  pointed  out  by  reason,  and  of  far  the  great- 
est importance  of  any.  For,  as  Puffendorf  very  well 
observes  (A),  it  is  not  easy  to  imagine  or  allow,  that  a 
parent  has  conferred  any  considerable  benefit  upon  his 
child  by  bringing  hitn  into  the  world,  if  he  afterwards 
entirely  neglects  his  culture  and  education ;  and  suffers 
him  to  grow  up  like  a  mere  beast,  to  lead  a  life  useless 
to  others,  and  shameful  to  himself.]  Yet  provisions 
constraiaing  the  parent  to  educate  his  child,  have  been 
of  comparatively  rare  occurrence  in  municipal  law, 
and  none  are  up  to  this  day  to  be  found  ia  the  law  of 
England;  though  it  has  in  several  instances  (as  we 
shall  have  occasion  to  show  hereafter)  strongly  exhi- 
bited its  sense  of  the  importance  of  affording  the  means 
of  due  instruction  to  the  children  of  the  poor,  and  has 
adopted  a  variety  of  provisions  for  encouraging  and 
promoting  that  object  (Z). 

2.  [The  power  of  parents  over  their  children  is  de- 
rived from  their  duty  towards  them :  this  authority 
being  given  them,  partly  to  enable  the  parent  more 
effectually  to  perform  his  duty,  and  partly  as  a  re- 
compence  for  his  care  and  trouble  in  the  faithful  dis- 

(i)  2  Inst.  564.  Vide  post.  yol.  IV.  (A)  L.  of  N.  b.  6,  c.  2,  s.  12. 

p.  322.  (0  Vide  post,  bk.   iv.  pt.   in. 

O")  1  Hawk.  P.  C.  131.  c.  iv. 
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[charge  of  it.  And  upon  this  score  the  municipal  laws 
of  some  nations  have  given  a  much  larger  authority  to 
the  parents,  than  others.  The  antient  Eoman  laws 
gave  the  father  a  power  of  life  and  death  over  his 
children ;  upon  this  principle,  that  he  who  gave,  had 
also  the  power  of  taking  away  (m).  But  the  rigour  of 
these  laws  was  softened  by  subsequent  constitutions ;  so 
that  we  find  a  father  banished  by  the  Emperor  Hadrian 
for  killing  his  son,  though  he  had  committed  a  very 
heinous  crime ;  upon  this  maxim,  that  "  patria  potestas 
in  pietate  debet,  non  in  atrocitate,  consistere"  (n).  But 
still  they  maintaiaed  to  the  last  a  very  large  and  abso- 
lute authority ;  for  a  son  could  not  acquire  any  pro- 
perty of  his  own  during  the  life  of  his  father ;  but  all 
his  acquisitions  belonged  to  the  father,  or  at  least  the 
profits  of  them  for  his  life  (o).] 

The  power  of  a  parent  by  our  English  laws,  though 
much  more  moderate,  is  still  sufficient  to  keep  the  child 
in  order  and  obedience.  A  father,  generally  speaking, 
is  guardian  to  his  infant  children;  under  distinctions  to 
which  we  shall  advert  in  the  next  chapter ;  and  he  is 
entitled,  in  his  paternal  capacity,  to  the  control  of  their 
persons  (p);  so  that  if  the  possession  of  them  be  withheld 
from  him,  he  may  in  general  regain  it  by  writ  of  habeas ' 
corpus  (q).  Besides  aU  which,  the  right  of  the  father, 
mother,  or  other  guardian,  to  the  possession  of  their 
children  is  protected  in  some  measure  by  the  provisions 
of  the  criminal  law.  Tor  by  24  &  25  Vict.  c.  100,  s.  56, 
whosoever  shall  unlawfully,  either  by  force  or  fraud, 

(to)  Ff.  28,  2,  11  ;  Cod.  8,  47,  iurisdiction  of  the  Court  of  Chan- 

10.  eery.    Vide  post,  p.  338. 
(«)  Ff.  48,  9,  5.  ( j)  See  Murray's  case,  5  East, 

(o)  Inst.  lib.  ii.  tit.  9, 1.  223  ;    Earl  of  Westmeath's  case, 

{p)  1  Bl.  Com.  461.    It  is  other-  Jacob,  251 ;  Ex  parte  M'Clellan,  1 

wise  where  the  father  is  grossly  unfit  Dowl.  81;  Ee  Hakewill,  12  C.  B. 

for  the  charge,  and  the  child  has  223  j  Ex  parte  Witte,  13  C.  B.680; 

property  so  as  to  fall  within  the  Ex  parte  Allen,  9  W.  E.,  Q.  B.  99. 
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take  or  entice  away,  or  detain,  any  child  under  the  age 
of  fourteen,  with  intent  to  deprive  its  parent,  guardian, 
or  other  person,  having  lawful  charge  of  the  child,  of  the 
possession  thereof,— or  shall,  with  such  intent,  receive 
or  harbour  any  such  child  knowing  the  same  to  have 
been  so  taken  or  detained, — shall  be  guilty  of  felony, 
and  liable  to  penal  servitude  for  seven  years,  or  two 
years'  imprisoment  {r) :  and  by  the  same  Act  (sect.  55), 
whosoever  shall  unlawfully  take,  or  cause  to  be  taken, 
any  unmarried  girl,  under  the  age  of  sixteen,  out  of  the 
possession  and  against  the  will  of  her  father  or  mother, 
or  other  person  having  the  lawful  care  or  charge  of 
her,  shall  be  guilty  of  a  misdemeanor,  and  liable  to  the 
same  term  of  imprisonment.  To  revert  to  the  legal 
authority  of  the  parent,  it  is  laid  down  that  [a  father 
may  lawfully  correct  his  child,  being  under  age,  in  a 
reasonable  manner ;  for  this  is  for  the  benefit  of  his 
education  (s).J  His  assent,  moreover,  to  the  marriage 
of  his  child,  if  under  age,  is  also  required, — as  was 
explained  at  large  in  the  previous  chapter  (^).  As  to 
property,  also,  where  the  child  happens  to  have  any 
real  estate  independent  of  his  father,  the  latter,  in  ca- 
pacity of  guardian,  has  generally  the  charge  of  it,  and 
may  receive  the  rents  and  profits  during  the  minority, 
subject  to  the  liability  to  account  for  them  on  the  attain- 
ment of  fuU  age.  But  the  legal  power  of  a  father  over 
the  persons  or  property  of  his  children,  extends  not  in 
any  case  beyond  the  age  of  twenty-one:  [for  they  are 
then  enfranchised  by  arriving  at  years  of  discretion,  or 
that  point  which  the  law  has  established,  (as  some  must 
necessarily  be  established,)  when  the  empire  of  the 
father,  or  other  guardian,  gives  place  to  the  empire  of 
reason.     Yet  till  that  age  arrives,]  or  till  their  mar- 

(r)  The   provision    applies  also         (s)  1  Hawk.  P.  C.  130. 
where  the  intent  is  to  steal  any         (t)  Vide  sup.  pp.  262,  269. 
article  from  the  child's  person. 
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riage  (which  is  another  species  of  emancipation),  [this 
empire  of  the  father  continues  even  after  his  death ;  for 
he  may  by  his  will  appoint  a  guardian  to]  such  of  his 
unmarried  children  as  are  infants  (x).  [He  may  also 
delegate  part  of  his  parental  authority,  during  his  life, 
to  the  tutor  or  schoolmaster  of  his  child  ;  who  is  then  in 
loco  parentis,  and  has  such  a  portion  of  the  power  of  the 
parent  committed  to  his  charge,  viz.  that  of  restraint  and 
correction,  as  may  be  necessary  to  answer  the  purposes 
for  which  he  is  employed.] 

With  respect  to  the  mother,  she  has  no  legal  power 
over  the  child  in  the  father's  lifetime,  (at  least  as 
against  him,)  except  that,  by  the  2  &  3  Vict.  c.  54  {y), 
where  the  child  is  within  the  age  of  nurture — that  is, 
seven  years, — the  Lord  Chancellor  or  Master  of  the  RoUs 
may,  upon  the  mother's  petition,  (unless  she  has  been 
adjudged  an  adulteress,)  make  an  order  that  it  be  deli- 
vered into  her  custody.  But  after  the  father's  death  she 
is  entitled,  as  it  seems,  to  the  custody  of  the  infant  until 
twenty-one;  and  by  the  Marriage  Acts,  where  there 
is  no  other  guardian  appointed,  the  widow,  while  she 
remains  unmarried,  stands  in  the  father's  place,  after 
his  death,  as  to  the  consent  required  to  the  child's  mar- 
riage during  minority.  She  cannot,  however,  appoint 
a  guardian  by  will,  as  she  is  not  mentioned  in  the 
statute  of  Charles  the  second,  by  virtue  of  which  the 
father  enjoys  that  privilege  {z). 

3.  [The  duties  of  children  to  their  parents  arise  from 
a  principle  of  natural  justice  and  retribution.  For  to 
those  who  gave  us  existence,  we  naturally  owe  subjection 


(a;)  12  Car.  2,  c.  24.  wards,  3  Atk.  519.    The  Court  of 

{y)   This  statute  is   sometimes  Chancery,  however,  will  regard  her 

called  "TaHourd's  Act."    See  the  wishes  on  this  head  with  great  at- 

Queen  v.  Clarke,  7  Ell.  &  Bl,  p.  tention,  where  no  guardian  has  been 

192.  selected  by  the  father.    See  In  re 

(z)  Vaughan,  180 ;  Ex  parte  Ed--  Kaye,  Law  Kep.,  1  Ch.  App.  387. 
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[and  obedience  during  our  minority,  and  honour  and 
reverence  ever  after :  they  who  protected  the  weakness 
of  our  infancy,  are  entitled  to  our  protection  in  the 
infirmity  of  their  age ;  they,  who  by  sustenance  and 
education  have  enabled  their  offspring  to  prosper,  ought 
in  return  to  be  supported  by  that  offspring,  in  case  they 
stand  in  need  of  assistance.  Upon  this  principle  proceed 
all  those  duties  of  children  to  their  parents,  which  are 
enjoined  by  positive  laws.  J  In  this  country,  the  law 
has  not  deemed  it  necessary  to  make  much  provision  on 
the  subject  of  the  filial  obligations.  But  it  is  held  [that 
a  child  is  justified  in  defending  the  person  and  maintain- 
ing the  cause  or  suit  of  a  parent,  as  a  parent  is  justified 
in  performing  the  same  duties  for  a  child  (a).]  And  by 
the  statutes  relating  to  the  poor,  the  children  of  any 
old,  blind,  lame,  impotent,  or  other  poor  person  not  able 
to  work,  shall,  if  of  sufficient  ability,  at  their  own 
charges  relieve  and  maintain  him  or  her,  in  the  manner 
and  according  to  the  rate  which  the  justices  of  the  peace 
at  their  quarter  sessions  shall  direct. 

III.  We  are  next  to  consider  the  case  of  illegitimate 
children  or  bastards.  The  duty  of  parents  to  their  bastard 
children  is,  by  our  law,  principally  that  of  maintenance. 
[For,  though  bastards  are  not  looked  upon  as  children 
to  any  civil  purposes,  yet  the  ties  of  nature  are  not  so 
easily  dissolved ;]  and  the  support  of  the  offspring  by  the 
parent  is,  for  reasons  already  noticed,  a  matter  of  natural 
obligation.  [The  civil  law,  therefore,  when  it  denied 
maintenance  to  bastards  begotten  under  certain  atrocious 
circumstances,  was  neither  consonant  to  nature  nor  reason ; 
however  profligate  and  wicked  the  parents  might  justly 
be  esteemed  (5).] 

The  method  in  which  the  English  law  provides  main- 

(a)  1  Bl.  Com.  454.  (i)  See  Nov.  89,  c.  15. 
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tenance  for  an  illegitimate  child  during  its  infancy  is 
as  follows.  The  mother  is  entitled  to  its  custody  (as  it 
would  seem)  in  preference  to  its  putative  father  (rf); 
and  is  bound  to  maintain  it  as  part  of  her  family,  while 
she  remains  unmarried,  or  until  the  child  attains  the 
age  of  sixteen,  or  gains  a  settlement  in  its  own  right,  or 
(being  a  female)  is  married  (e) ;  and  in  the  event  of  the 
mother's  marriage,  the  same  liability  attaches  to  her 
husband  (/).  If  the  mother  be  of  sufficient  ability  to 
maintain  the  bastard,  while  he  is  so  dependent  upon 
her,  and  neglects  that  duty,  so  that  he  becomes  charge- 
able to  a  parish,  she  is  liable,  by  7  &  8  Vict.  c.  101, 
s.  6,  to  be  punished  under  the  provisions  of  the  Vagrant 
Act,  5  Geo.  IV.  c.  83.  If,  on  the  other  hand,  the  mother 
be  not  of  sufficient  ability,  the  law  affi)rds  her  the  means 
of  compelling  the  putative  father  to  supply  a  fund  for  its 
maintenance.  For  by  7  &  8  Vict.  c.  101  {g) — amended 
by  8  &   9  Vict.  c.  10 — any  single  woman  with  child,  or 

((Z)  See  R.  V.  Hopkins,  7  East,  the  application  of  the  overseers  of 

579 ;  Ex  parte  Anne  Knee,  1  Bos.  the  parish  (see  2  &  3  Vict.  c.  85), 

&  P.  (N.  S.)  148  J  In  re  Hakewill,  and  on  the  unsupported  eridence  of 

12  C.  B.  231.  the  woman  herself.    But  by  4  8s  5 

(e)  4  &  5  Will.  4,  c.  76,  sa.  57,  Will.  4,  c.  76,  it  was  required  (as  it 

71 ;  2  &  3  Vict.  c.  85 ;  Laing  v.  now  is),  that  the  mother's  evidence 

Spicer,  1  Tyr.  &  Gran.  358 ;  E.  ■».  should   be    corroborated   by  some 

Wendron,  7  Ad.  &  Ell.  819.  other  testimony.  The  following  are 

(/)  4  &  5  Will.  4,  c.  76,  S3.  57,  among  the  more  recent  cases  on  the 
78.  But  it  does  not  attach  to  the  subject  of  filiation  and  maintenance 
administrator  of  her  estate  after  in  bastardy:  —  Queen  v.  Shipper- 
death.  Ruttinger  «.  Temple,  4  B.  bottom,  10  Q.  B.  514  j  Qneen  «. 
&  Smith,  491.  Whittles,  13  Q.  B.  248  ;  Queen  v. 

(  g)  The  Act  of  7  &  8  Vict.  c.  101,  Justices  of  Leicestershire,  16  ,Q.  B. 

(amending  the  previous  enactments  88  ;  Kendall  v.  Wilkinson,  4  EU.  & 

as  to  bastards  in  4  &  5  Will.  4,  Bl.  680 ;  Potts  «.  Cumbridge,  8  Ell. 

c.  76,  ss.  69—76)  applies  to  the  &  Bl.  847  ;  Hodges,  app. ».  Bennett, 

bastards  of  married  as  well  as  single  resp.  5  H.  &  N.  625  i  The  Queen  v. 

women.    (The  Queen  t)..PDkington,  Pickford,    1    B.    &    Smith,    77 ; 

2  Ell.  &  Bl.  546.)    By  the  law  as  it  Follit  v.  Koetzow,  2  Ell.  &  Ell.  730  j 

once  stood,  an  order  of  filiation  and  The  Queen  v.  Gauut,  Law  Rep.,  2 

maintenance  might  be  obtained  on  Q.  B.  466. 
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delivered  of  a  bastard  child,  may,  either  before  the  birth, 
or  at  any  time  within  twelve  months  afterwards,  make 
application  to  a  justice  of  the  peace,  charging  a  person 
by  name  as  the  father  of  her  child ;  and  where  the  alleged 
father  has  within  the  twelve  months  paid  money  for  its 
maintenance,  such  application  may  be  made  at  any  sub- 
sequent period  whatever,  and  without  limitation  in  regard 
to  time.  Upon  this,  such  justice  shall  issue  his  summons 
to  the  party  charged  to  appear  (either  in  person  or  by 
counsel  or  attorney)  before  two  or  more  justices  in 
petty  session,  who  are  to  hear  the  evidence  on  both 
sides  (A).  And  if  the  evidence  of  the  mother  be  cor- 
roborated in  some  material  particular  by  other  testimony, 
to  the  satisfaction  of  the  justices,  they  may  adjudge 
the  man  to  be  the  putative  father  of  the  child  in  ques- 
tion ;  and  may  also  (if  they  see  fit  under  the  circum- 
stances) make  an  order  on  him  for  the  payment  to  the 
mother — or  to  some  other  person  to  be  appointed  for  the 
custody  of  the  child  in  the  case  of  her  death,  insanity, 
or  imprisonment — of  a  weekly  sum  of  money  for  its 
maintenance ;  which  order  shall  be  in  force  until  the 
child  attain  the  age  of  thirteen,  or  die,  or  the  mother  be 
married.  The  party  charged,  however,  is  entitled  to 
appeal  from  this  order  to  the  quarter  sessions,  upon 
entering  into  recognizance  to  try  the  appeal  and  pay 
such  costs  as  shall  be  adjudged  thereon  ;  and,  before  the 
latter  jurisdiction,  the  case  is  then  to  be  tried  de  novo,  in 
the  manner  already  stated  in  regard  to  the  proceedings 
before  the  justices  in  petty  session. 

Though  maintenance  is  thus  provided  for  bastards 
during  the  period  of  childhood,  they  labour,  on  the 
other  hand,  under  several  incapacities  and  disadvan- 
tages; all  of  which  are  founded  on  the  general  doc- 
trine, that  a  bastard  is,  for  legal  purposes,  ^/z'ms  nullius. 


(JC)  In  cases  arising  within  the      magistrate  may  act.    (8  &  9  Vict, 
metropolitan  police  district,  a  single      «.■.  10,  s.  9.) 
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01?,  as  it  is  sometimes  exTpressei,  ^lius  populi{i).  He 
is  therefore  not  entitled  to  the  name  either  of  his 
reputed  father  or  mother  (J),  though  he  may  acquu-e 
for  himself  a  surname  by  reputation  (k) ;  nor  can  he 
take  property  by  the  mere  description  of  child  of  his 
reputed  parent,  until  he  has  acquired  the  reputation  of 
standing  in  that  relation  to  him(Z).  So,  with  respect 
to  the  acquisition  of  property  jure  sanguinis,  he  is  in 
a  different  position  from  others — for  he  can  neither  be 
heir  to  any  one,  nor  have  an  heir,  the  issue  of  his  own 
body  excepted — because  being  nullius  Jilius,  he  has  no 
ancestor  from  whom  inheritable  blood  can  be  derived, 
and  no  collateral  relations.  If  therefore  he  purchase 
land,  though  he  may  take  in  fee,  so  far  as  the  power  of 
alienation  in  fee  to  others  is  concerned,  it  is  not,  while  it 
remains  ia  his  own  seisin,  a  fee  in  the  sense  of  being 
descendible  to  heirs  generally,  but  its  descent  is  confined 
to  the  heirs  of  his  own  body  (m).  And  if  he  die  seised 
of  such  estate  without  having  devised  it,  and  without 
lawful  issue,  it  will  escheat  to  the  crown,  or  other  lord 
of  the  fee  (m).  And  upon  the  same  principle,  he  cannot 
claim  any  share  of  personal  estate  under  the  statute  of 
distribution,  as  next  of  kia  to  a  party  dying  intestate ; 
and  if  he  himself  die  intestate,  and  without  wife  or  lawful 
issue,  the  crown  is  entitled  to  the  beneficial  administration 
of  the  personal  estate  (o).     But  the  royal  claim  to  the 


(i)  Forteac.  de  Leg.  c.  4.  for  that  purpose,  or  even  by  adver- 

{j)  Co.  Litt.  3  b.  tisement  in  the  public  papers  and 

(Ji)  Wilkinson  d.  Adam,  1  Ves.  &  habitual  use.    (See  Doe  dem.  Lus- 

B.  452.  comb  v.  Yates,  5  Bam.  &  Aid.  544.) 
(Z)  It  may  be  worth  while  here  (to)  Ld.  Eaym.  1162;  1  Prest'. 

incidentally  to  remark  that  repit/-  Est.  468. 

tation  appears  to  be  the  true  title  (»)  Vide  sup.  vol.  I.  p.  452. 

to  surnames,  even  for  those  who  are  (o)  Megit  v.  Johnson,  Doug.  542; 

legitimate.    Hence  a  man  may  ac-  Toller,  Ex.  107.    See  47  Geo.  3,  sfc. 

quire  a  fresh  surname  in  a  variety  2,  c.  24,  enlarging  the  powers  of 

rf  ways,  as,  for  example,  by  ob-  the  crown  to  abandon  its  rights  in 

taining  the  licence  of  the  crown  the  case  of  escheated  estates. 


CHAP.  III. — OF  PARENT  AND  CHILD.  321 

real  or  personal  estate  of  a  bastard  under  such  circum- 
stances is  not  strictly  enforced ;  and  upon  a  proper  peti- 
tion, the  crown's  right  will  in  general  be  transferred  to 
the  nearest  member  of  his  reputed  family  (p).  There 
are  some  other  points  also,  as  to  which  a  bastard  is  pecu- 
liarly circumstanced.  Thus  he  does  not  follow  (as  legiti- 
mate children  do)  his  father's  place  of  parochial  settlement 
under  the  laws  relating  to  the  poor,  but  his  primary 
settlement  (if  bom  antecedently  to  14th  August,  1834,) 
is  in  the  parish  where  he  was  born  (y)  ;  and  if  bom  after 
that  date, — that  is,  after  the  passing  of  the  Poor  Law 
Amendment  Act,  4  &  5  Will.  IV.  c.  76, — then  he  has  and 
follows  the  settlement  of  his  mother  till  he  attains  the 
age  of  sixteen,  or  shall  acquire  a  settlement  for  himself  (r). 
Again,  to  authorize  his  marriage  under  twenty-one,  the 
consent  of  his  father  or  mother  is  not  required,  and  is  of 
no  avail  (s) ;  but  a  guardian  may  be  appointed  by  the 
Court  of  Chancery  for  the  purpose,  or  a  licence  may  be 
granted  upon  oath  made  that  there  is  no  person  autho- 
rized to  give  consent  (t).  And  to  this  we  may  add,  that 
though  in  general  a  father  may  by  deed  or  will  appoint 
a  guardian  for  his  infant  child,  in  the  event  of  his  decease, 
he  has  no  such  privilege  if  the  child  be  illegitimate  (m). 
On  the  other  hand,  the  laws  relative  to  incest,  and  to 
marriages  within  the  prohibited  degrees  of  consanguinity 
or  affinity,  apply  to  a  bastard  with  equal  force  as  to 
those  who  are  born  in  wedlock,  the  principle  of  his 
being  nullius  filius  having  no  effect  in  that  particular  (x). 
And  it  may  be  stated  generally,  that,  except  in  the 
several  points  above  enumerated,  the  legal  position  of 
a  bastard  is  the  same  with  that  of  another  man.     He 


{p)  Megit  V.  Johnson,  Dong.  542  Will.  4,  c.  85,  s.  12. 

Toller,  Ex.  107.  (m)  Vide  post,  p.  334. 

(?)  Hard's  case,  Salk.  427.  (a;)  3  Salk.  66 ;  1  Ld.  Eaym.  68. 

(r)  4  &  5  Will.  4,  c.  76,  s.  71.  See  The  Queen  v.  Brighton  (Inha- 

(«)  Priestley  o.  Hughes,  11  East,  1.  bitants  of),    1  B.    &  Smith,  447, 

it)  4  Geo.  4,  c.  76,  s.  14 ;  6  &  7  453. 

VOL.  II.  Y 
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IS  capable,  too,  of  being  made  by  the  transcendent 
power  of  an  act  of  parliament  legitimate  to  all  pur- 
poses, even,  that  of  inheriting  land :  [as  was  done  in  the 
case  of  John  of  Gaunt's  bastard  children,  by  a  statute  of 
Eichard  the  second.] 


(     323     ) 


CHAPTER  IV. 
OP  GUARDIAN  AND  WARD. 


[The  only  private  relation  now  remaining  to  be  dis- 
cussed, is  that  existing  between  guardian  and  ward, 
which  bears  a  very  near  resemblance  to  the  last ;]  the 
guardian  being  always  either  the  parent  to  the  ward,  or 
(at  least)  in  loco  parentis,  and  the  ward  being  always  an 
infant.  In  examining  this  subject  we  shall  take  occa- 
sion to  consider,  first,  the  legal  condition  of  an  infant ; 
next,  the  different  species  of  guardians  recognized  in 
the  law  of  England ;  and,  lastly,  the  rights  and  duties 
of  such  guardians. 

I.  The  legal  condition  of  an  infant  (which  we  have 
already  found  occasion  to  notice  in  other  parts  of  this 
work)  may  be  considered  in  reference  to  various  points, 
— amongst  others,  as  to  his  capacity  to  commit  a  crime, 
a  subject  that  will  be  considered  when  we  arrive  at  our 
fourth  volume  {a).  We  shall,  at  present,  treat  only  of 
infancy  in  reference  to  civil  purposes. 

Infancy  (or  minority)  is  the  period  of  life,  whether 
in  males  or  females,  which  precedes  the  age  of  twenty- 
one, — an  age  at  which  they  are  competent  for  all  that 
the  law  requires  them  to  do,  and  which  is  therefore 
designated  as  full  age  (b).  This  age  (c)  is  gained  on 
the  day  preceding  the  twenty-first  anniversary  of  a 
person's  birth  (<?);    and  as  in  the  computation  of  time 

(a)  Vide  post,  bk.  VI.  c.  11.  {d )  Salk.  44,  625  ;  Ld.  Eaym. 

(J)  1  Hale,  P.  C.  28.  480, 1096  ;  Toder  v.  Sansam,  Dom, 

(c)  Co.  Litt.  171  b.  Proc.  27  Peb.  1775. 

y2 
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the  law  in  general  allows  no  fraction  of  a  day,  it  follows 
that  if  he  is  bom  on  the  evening  of  the  first  day  of 
January,  he  is  of  age  to  do  any  legal  act  on  the  morning 
of  the  last  day  of  December  in  the  twenty-first  year 
afterwards,  though  he  may  not  have  lived  twenty-one 
years  by  nearly  forty-eight  hours  (e).  [Among  the 
antient  Greeks  and  Romans  women  were  never  of  age, 
but  subject  to  perpetual  guardianship  (/),  unless  when 
married — nisi  convenissent  in  manum  viri, — and  when 
that  perpetual  tutelage  wore  away  in  process  of  time, 
we  find  that  in  females  as  well  as  males  full  age 
was  not  till  twenty-five  years  {g).  Thus,  by  the  con- 
stitutions of  different  kingdoms,  this  period,  which  is 
merely  arbitrary  and  juris  positivi,  is  fixed  at  different 
times.  Scotland  agrees  with  England  in  this  point: 
both  probably  copying  from  the  old  Saxon  constitutions 
on  the  continent,]  which  recognized  twenty-one  as  the 
age  of  majority  (A). 

An  infant  has  various  special  capacities  and  incapaci- 
ties. He  [cannot  be  sued  but  under  the  protection,  and 
joining  the  name,  of  his  guardian  (i);]  that  is,  his  guar- 
dian ad  litem,  appointed  by  the  court  for  the  purpose  of 
the  particular  suit :  and  on  the  other  hand,  he  may  by 
leave  of  the  court  sue  either  by  a  guardian  ad  litem,  or, 
what  amounts  to  the  same  thing,  by  his  prochein  amy, 
that  is,  by  any  friend  willing  to  undertake  his  cause  (k). 
It  is  also  a  privilege  belonging  to  infants,  that  they  lose 

(e)  See  Christian's  Blackat.  vol.  i.  161.    (And  see  Collins  ii.  Brook,  4 

p.  463,  (n).  H.  «5  N.  270.)    By  the  Acts  regu- 

(/ )  Pott.  Antiq.  b.  4,  c.  11 ;  Cic.  latiug  the  New  County  Courts,  (see 

pro  Mursen.  12.  9  &  10  Vict.  c.  95  ;  12  &  13  Vict.  c. 

{g)  Inst.  1,  23,  1.  101  j  13  &  14  Vict.  c.  61,  and  19  & 

(A)  Stiemhook  de  Jure  Sueonum,  20  Vict.  c.  108,)  an  infant  is  en- 

1.  2,  i;.  2.  abled  to  prosecute  any  suit  in  those 

(i)  Co.  Litt.  135  b  ;  Castledine  v,  courts  for  wages  or  piece  work  not 

Mundy,  4  Barn.  &  Add.  90.  exceeding  50Z.,  as  if  he  were  of  full 

•    (/«)  Co.    Litt.  135  b,  and  n.  by  age.     See  sect.  64  of  the  Act  first 

•Harg. ;  Goodwin  v.  Moore,  Cro.  Car.  mentioned. 
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nothing  during  their  minority  by  non-claim  or  neglect 
of  demanding  their  rights.  For  though  persons  of  full 
age  (as  we  shall  see  hereafter)  are  barred  by  their 
omission  to  take  any  step  towards  the  recovery  of  their 
rights  within  a  certain  period  of  time,  it  is  otherwise 
with  respect  to  infants ;  who  are  not  bound  to  claim 
upon  a  title  or  cause  of  action  which  first  accrues  to 
them  while  they  are  under  age,  until  after  the  expiration 
of  a  period  commencing  from  their  attainment  of  ma- 
jority (I).  It  is  indeed  laid  down  generally  as  a  maxim, 
that  no  laches  or  negligence  shall  be  imputed  to  an  ia- 
fant ;  but  this  is  chiefly  true  of  the  exemption  which  he 
enjoys  (as  just  stated)  from  the  ordinary  bar  by  lapse 
of  time ;  and  it  cannot  safely  be  understood  in  a  much 
larger  sense  (tw).  It  is  also  laid  down,  that  an  infant 
can  neither  make  any  conveyance  or  purchase  that  will 
bind  him  (ra);  nor  enter  into  a  binding  contract  (o);  nor 
be  sworn  as  a  juror (p) ;  nor  sit  and  vote  in  parliament  (.q); 
nor  become  a  bankrupt  (r) ;  nor  hold  any  public  office 
of  pecuniary  trust,  or  (as  it  would  seem)  of  a  judicial 
kind(«);  nor,  in  short,  do  any  legal  act  (#).  But  to 
this  general  condition  of  incapacity,  there  are  excep- 
tions, to  some  of  which  it  will  be  proper  here  to  advert. 
And,  first,  though  an  infant  is  generally  under  dis- 
ability where  he  acts  on  his  own  account,  yet  he  is 
under  none  when  acting  as  agent  for  another  person  (m). 
For  the  person  by  whom  he  is  appointed  agent,  is 
the  best  judge  of  his  ability  in  that  particular  case. 
[So  an  infant  who  has  an  advowson,  that  is,  the  per- 
petual  right  to    present    to    a   benefice,   may  present 

(  V)  Vide  post,  bk.  v.  c.  ix.  7  &  8  "WiU.  3,  c.  25. 
(ot)  Co.  Litt.  380  b.  (r)  Vide  sup.  p.  157. 

(?»)  Vide  sup.  vol.  I.  p.  491  («)  Claridge  v.  Ereline,  5  Bam. 

Co)  Vide  sup.  p.  63.  &  Aid.  81 ;  Bac.  Ab.  Infancy,  E. 
O)  Bac.  Ab.  Infancy,  E. ;  6  Geo.  (i)  1  Bl.  Com.  466. 

4,  c.  50,  d.  1.  (li)  Prestwick  S.Marshall,  7 Bing. 

(?)  Whitelock,  e.  50,  4  Inst.  47  ;  565. 
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[to  the  benefice  when  it  becomes  void  {x).  For  the  law 
in  this  case  dispenses  with  one  rule,  in  order  to  main- 
tain others  of  far  greater  consequence ;  it  permits  an 
infant  to  present  a  clerk,  who,  if  unfit,  may  be  rejected 
by  the  bishop, — ^rather  than  either  suffer  the  church  to 
be  unserved  tiU  the  infant  comes  of  age ;  or  permit  him 
to  be  debarred  of  his  right  by  lapse  to  the  bishop,] 
which  is  the  legal  consequence  of  a  neglect  to  present 
in  due  time.  So  an  infant  may  be  sworn  as  a  witness, 
however  yoimg,  provided  he  understands  the  nature  of 
an  oath  (y).  He  may  also  at  the  age  of  twelve  take  the 
oath  of  allegiance  (z) ;  and  (as  we  have  seen)  at  the  age 
of  fourteen,  if  a  male,  or  of  twelve,  if  a  female,  may  con- 
sent to  marriage  (a).  Again,  though  infants  cannot,  as  a 
general  rule,  so  aliens  or  purchase  estates  but  that  the 
transaction  shall  be  voidable  at  their  pleasure,  on  the 
attainment  of  full  age  (5), — yet  by  13  &  14  Vict.  c.  60, 
SS.  7  and  20,  it  shall  be  lawful  for  the  Court  of  Chan- 
cery to  make  an  order  (c),  vesting  the  lands  of  which 
any  infant  may  be  possessed  as  trustee  or  mortgagee,  in 
such  person  or  persons  and  in  such  manner  as  the  court 
shall  direct,  or  to  appoint  a  person  to  convey  the  same ; 
which  order  shall  have  the  same  effect  as  if  the  infant 
had  been  twenty-one  and  had  duly  executed  a  convey- 
ance of  the  same  estate  {d).     By  the  statute,  also,  of 

(aj)  Co.  Litt.  172  b ;  Co.  Litt.  by  beneficially  entitled  thereto  may,  on 

Harg.  89  a,  note  (1).  the  petition  of  the  guardian,  and  by 

(y)  2  Hale,  P.  C.  278  ;  Co.  Litt.  order  of  the  court,  be  transferred  to 

by  Harg.  172  b,  n.  (1).  the  guardian,  for  the  benefit  of  the 

(«)  Co.  Litt.  172  b.  infant ;  and  that  by  8  &  9  Vict.  c. 

(a)  Vide  sup.  p.  262.  97,  s.  3,  where  stock  is  standing  in 

(J)  Co.  Litt.  2  b  ;  Zouch  v.  Par-  the  Bank  books  ia  the  names  of 

sons,  3  Burr.  1794 ;  vide  sup.  vol.  I.  an  infant   or   person   of   unsound 

p.  491.  mind  and  of    some  other   person 

.(c)  See  also  11  Geo.  4  &  1  W.  jointly,  it  is  made  lawful  for  such 

4,  c.  65.    In  re  Clark,  Law  Rep.,  1  last-mentioned  person  to  grant   a 

Ch.  App.  292.  power  of  attorney  to  receire  the  di- 

(d)  We  may  also  remark  here,  vidends  thereon.    See  also  the  In- 

that  by  6  Geo.  4,  c.  74,  =.  11,  stock  closure  Act,  8  &  9  Vict.  c.  118,  s. 

standing  in  the  name  of  an  infant  20,  providing  for  the  case  of  persons 
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18  &  19  Vict.  c.  43,  any  male  person  of  twenty  years,  or 
female  of  seventeen  years  of  age,  may,  with  the  sanc- 
tion of  the  Court  of  Chancery,  make  a  valid  and  bind- 
ing settlement  either  of  real  or  personal  estate,  in  con- 
templation of  marriage;  and  by  19  &  20  Vict.  c.  120  (for 
facilitating  leases  and  sales  of  settled  estates),  all  the 
powers  given  by  that  Act  to  the  Court  of  Chancery,  and 
all  applications  under  the  same,  and  consents  to  such 
applications,  may  be  exercised,  made  or  given  by  guar- 
dians on  behalf  of  infants  (e).  Other  important  excep- 
tions, also,  attach  to  the  general  rule,  that  an  infant  cannot 
enter  into  a  contract  that  shall  bind  him ;  and  though 
there  is  a  great  want  of  precision  in  the  doctrines  scat- 
tered through  the  books  on  this  subject,  the  result  of 
them  has  been  stated  (and  apparently  with  good  reason) 
to  be  as  follows  (/)— that  all  contracts  which  the  court 
can  pronounce  to  be  to  the  infant's  prejudice  are  void ; 
aU  those  which  it  can  pronounce  to  be  for  his  benefit 
are  valid ;  and  those  which  fall  not  distinctly  under  one 
predicament  or  the  other,  are  voidable  at  his  election. 
According  to  these  distinctions,  his  contract  to  pay  a 
penalty  has  been  held  absolutely  void,  being  evidently 
to  his  detriment  (y) ;  and  on  the  same  principle,  his 
contract  of  service  for  a  fixed  period  was  held  void, 
where  it  contained  a  stipulation  enabling  the  master  to 
stop  the  work  at  pleasure,  and,  during  such  period  of 
suspension,   to  stop  also  the  wages  (h).      But  on  the 

under  similar  disabilities  being  in-  (e)  19  &  20  Vict.   c.  120,  s.  36. 

terested  in  lands  proper  to  be  in-  As  to  this  Act  (amended  by  21  &  22 

closed,   and  13  &  14  Vict.   c.  60,  Vict.  c.  77),  Tide  sup.  vol.  I.  pp. 

s.  48,  proTiding  for  the  disposal  of  261,  262,  266,  276,  288,  493. 

monies  to  which  such  persons  may  (/)  Keane  v.  Boycott,  2  H.  Bl. 

be  entitled  in  certain  cases  arising  611 ;  see  2  Kent,  Cotn.  193. 

under  that  Act ;  and  16  &  17  Vict.  {g'j  Co.   Litt.   172  a  ;   Fisher  v. 

c.  70,  s.  82,  enabling  the  infant  next  Mowbray,  8  East,  330  ;  3  Man.  & 

of  kin  of  a  lunatic,  to  be  repre-  Sel.  482  ;    Corpe    u.   Oyerton,    10 

sented  by  guardian  in  the  proceed-  Bing.  252. 

ings  under  a  lunacy  inquiry  or  com-  (Ji)  Queen  v.  Lord,  12  Q.  B.  757. 
mission. 
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other  hand,  an  infant  may  apprentice  himself  in  the 
ordinary  form  of  such  a  contract, — that  being  manifestly 
for  his  benefit  (^).  And  on  the  same  ground  [he 
may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic,  and  other  such  necessaries,  and  like- 
wise for  his  good  teaching  and  instruction,  whereby 
he  may  profit  himself  afterwards  (A) ;]  and  ia  deter- 
mining what  shall  be  necessaries,  regard  is  to  be  had 
in  each  particular  case  to  the  infant's  degree  or  sta- 
tion in  life  (z) ;  and  he  is  not  liable  for  goods  suppUed 
to  him  while  living  unmarried  under  the  roof  of  his 
parent,  by  whom  his  wants  were  sufficiently  provided 
for,  and  who  gave  no  consent  to  the  purchase  (A).  His 
contracts,  however,  fall  in  the  majority  of  cases  imder 
the  third  description  above  enumerated,  viz.  that  of 
berag  voidable  (/) ;  but  even  here  he  may,  by  confirma- 
tion, or,  in.  some  cases,  mere  acquiescence,  after  he 
becomes  of  age,  render  himself  liable  to  perform  them ; 
and  the  case  is  the  same  with  respect  to  his  purchases 
and  alienations.  Thus  if  he  has  made  a  contract  for 
goods,  though  of  a  kind  not  falling  within  the  descrip- 
tion of  necessaries,  he  may,  after  he  has  come  of  age, 
confirm  the  contract  by  an  express  ratification  in 
writing  (m).     So  if  a  lease  has  been  made  to  an  infant 

(j)  Gylbert  v.  Metcher,  Cro.  Car.  2  Bl.  Eep.  1325  ;  Dalton  v.  Gib,  5 

179;  B.  «.Wigston,3Bam.  &Cress.  Bing.  N.  C.  198.    As  to  when  the 

486.  parent  ■will  be  liable  for  necessaries 

(7t)  Co.  Litt.  172  n.  supplied  to  his    child,  vide   sup. 

(i)  See  Burghart  v.  Hall,  i  Mee.  p.  310. 

&  W.  727 ;  Harrison  v.  Fane,  1  Man.  (I)  As  to  the  nature  and  extent 

&  G.  550 ;  Wharton  o.  Mackenzie,  of    an  infant's  liability  for  calls 

6  Q.  B.  606.    It  has  been  said  that  made  by  a  company  of  which  he  is 

necessaries  for  an  infant's  wife  or  a  member,  see  8  &  9  Vict.  c.  16, 

for  his  lawful  child,  are  necessaries  ("  Companies  Clauses' Consolidation 

for  Idm  (Turner  ti.  Trisby,  1  Sfr.  Act,  1845  ")  ;  North-Westem  Rail- 

168 ) ;  and  an  infant  widow  has  been  way  Company  v.  M'Michael,  5  Exch. 

held  liable  on  her  contract  to  pay  114  j    and   Dublin,    &c.,  Railway 

for  her  husband's  funeral.   (Chap-  Company  v.  Black,  8  Exch.  181. 

pie  «.  Cooper,  13  Mee.  &  W.  252.)  (to)  9  Geo.  4,  >;.  31,  s.  5.    See 

(/6)  See  Bainbridge  v.  Pickering,  Borthwick  ».  Carrnthers,  1  T.  E. 
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during  his  minority,  he  may  ratify  it  by  continuing  in 
possession  after  he  has  attained  the  age  of  twenty- 
one  (n) ;  or  if  he  has  demised  lands,  by  accepting  the 
rent  after  such  time  (o).  It  is  besides  to  be  understood, 
that,  though  infants  may  be  thu^  exempt  from  liability 
for  mere  breach  of  contract,  the  law  allows  them  no  such 
privilege  in  respect  to  injuries  of  any  other  kind. 
Thus,  as  will  be  noticed  hereafter  in  its  proper  place, 
they  are  answerable,  long  before  their  attainment  of  full 
age,  for  crimes  (^) ;  and  so  likewise  an  action  may  be 
brought  against  an  infant  for  a  private  injury,  such  as  a 
slander,  an  assault,  or  a  trespass  {q). 

II.  Having  thus  obtained  some  general  idea  of  the 
legal  condition  of  infants,  who  are  alone  capable  of 
becoming  wards, — that  is,  of  being  placed  under  the 
custody  of  guardians, — we  shall  be  the  better  prepared 
to  examine  the  nature  of  a  guardian's  office,  and  the 
distinctions  between  one  kind  of  guardian  and  ano- 
ther (r) ;  premising  only  that  the  observations  which 
follow,  apply  (except  where  it  may  be  otherwise  ex- 
pressed) to  the  case  of  legitimate  children  only.  The 
following  species  of  guardianship  exist  in  the  law  of 
England : — 

1.  Guardianship  by  nature.  This  applies  only  to  the 
infant's  person ;  and,  even  aTs  to  that,  it  yields  to  guar- 

648 !  Williams  v.  Moor,  11  Mee.  &  Marsh.  485  ;  Defries  v.  Davies,  1 

W.  266  ;  Mawaon  v.  Blane,  10  Exch.  Bing.  N.  C.  692 ;  Jennings  v.  Bnn- 

206 ;  Willins  v.  Smith,  4  Ell.  &  Bl.  dall,  8  T.  R.  335  ;  Bumaud,  app., 

180.  Haggis,  resp.  14  C.  B.  (N.  S.)  45. 

(n)  1  EoU.  Ab.  731,  1.  45 ;  Ket-  In  this  last  case,  the  defendant,  an 

sey's  case,  Cro.  Jac.  320  j  3  Burr.  infant  was  held  liable  for  a  nilful 

1719  ;   8  Taunt.  37.     See  North-  injv/ry  he  had  done  to  a  horse  let  to 

Western  Railway  Company  «.M'Mi-  him  by  the  plaintiff, 

chael,  nbi  sup.  (f)    The  guardian,  with  us,  is 

(o)  Baylis  v.  Dineley,  3  Man.  &  equivalent,  according  to  Blackstone 

Sel.  481.  (toI.  i.  p.  460),  to  the  tutor  and  «m- 

(j))  Vide  post,  bk.  vi.  c.  li.  rator  of  the  Roman  law, 

(J')  See  Qreen  o.  Greenbank,  3 
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dianship  in  socage,  of  wMcli  we  are  presently  to  speak, 
supposing  the  title  to  both  species  of  guardianship  not 
to  concur  in  the  same  individual  («).  Guardianship  by 
nature,  in  the  correct  meaning  of  the  term,  is  that  which 
belongs  to  the  ancestor  in  respect  of  his  heir  apparent, 
whether  male  or  female  (0; — for  an  heiress  presump- 
tive, though  she  cannot  in  strictness  be  termed  heir 
apparent,  is  considered  in  the  same  light  with  one,  in 
reference  to  this  matter  (m).  And  there  is,  properly 
speaking,  no  other  kind  of  guardianship  by  nature  than 
this ;  for  the  term  natural  guardian,  as  applied  to  the 
father  or  mother  in  reference  to  all  their  children,  is 
rather  a  popular  than  a  technical  mode  of  expression, — 
for  when  a  father's  right  to  the  person  of  a  child  who 
is  not  his  heir  apparent  is  intended,  his  guardianship  is 
designated,  by  the  law,  for  nurture  (d).  To  this  guar- 
dianship by  nature,  the  father  has  the  first  claim ;  and 
even,  on  his  decease,  the  claim  of  the  mother  or  other 
ancestor  will  be  superseded,  if  he  has  appointed  another 
guardian  under  the  statute  of  Charles  the  second,  of 
which  we  shall  presently  speak.  It  lasts  until  the  full 
age  of  twenty-one  {x). 

2.  Guardianship  for  nurture,  then,  applies  to  all 
the  children ;  and,  like  the  last,  extends  to  the  person 
only  (y).     It  belongs  to  the;,  father,  and  at  his  decease, 

(«)  Co.  Litt.  by  Harg.  88,  notes  vol.  I.  p.  400. 

63 — 11,  15tli  ed.    We  may  take  oc-  (w)  Mr.  Hargrave  holds  that  the 

casion  to  remark  here,  that  the  dis-  term  natural  guardian,  or  guardian 

sertations    on    guardianship    con-  by  nature,  when  not  applied  to  an 

tadned    in   Mr.   Hargrave's  notes,  heir  apparent,  signifies  only  that 

are  much  superior  in  precision  and  nature  points  out   the   parent  as 

accuracy  to  the  chapter  of  Black-  the  proper  guardian,  where  positive 

stone  on  the  same  subject.  law  is  silent.    (Co.  Litt.  by  Harg. 

(<)  3  Rep.  38  b  ;    Co.  Litt.  by  p.  88.) 

Harg.  ubi  sup.  (a;)  Co.  Litt.  by  Harg.  88. 

(m)  Co.  Litt.  by  Harg.  88  (n.).  (j^)  As    to    the    right   of  the 

66,  15th  ed.    As  to  the  definition  of  guardian   to    the    custody   of   his 

an  heir  apparent  and  an  heir  pre-  ward's  person,    see   the   Queen  v. 

sumptive,   respectively,    vide    sup.  Clarke,  7  Ell.  &  Bl.  186. 
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to  the  mother,  and  is  said  to  last  only  to  the  age  of 
fourteen,  both  with  males  and  females  (2;).  But  though 
after  that  age,  the  father  or  mother  may  not  be  pro- 
perly designated  as  guardian  for  nurture,  yet  the  parent 
is  now  understood  to  stand  substantially  ia  that  capa- 
city to  the  infant,  by  having  the  care  and  control  of  his 
person,  so  long  as  he  is  a  minor  (a). 

3.  Guardianship  in  socage  extends  both  to  the  per- 
son and  estate.  This  springs  wholly  out  of  tenure, 
as  explained  in  a  former  part  of  the  work  (6) ;  and 
while  knight  service  existed,  there  was  also  a  guar- 
dianship in  knight  service  or  chivalry  (c),  which  formed 
a  very  important  head  ia  our  law,  until  its  abolition 
by  12  Car.  II.  c.  24  ;  which  (as  we  may  remember) 
put  an  end  to  the  tenure  itself,  by  converting  it  into 
free  socage  (rf).  Guardianship  in  socage  occurs  only 
where  the  legal  estate  in  lands  or  other  heredita- 
ments held  iu  socage  descends  upon  a  minor  (e) ;  in 
which  case  the  guardianship  of  his  person,  and  of  his 
property,  so  far  at  least  as  regards  the  tenements  in 
socage  (_/),  devolves  by  the  common  law  [upon  his  next 
of  blood  to  whom  the  inheritance  cannot  possibly 
descend  (y).]  Thus  if  the  land  descend  to  the  heir 
ex  parte  paternd,  then  the  mother  or  other  nearest 
maternal  relative  shall  have  the  guardianship  ;    and  vice 

(i)  Co.  Litt.    by  Harg.    88,  n.  where  the  infant  is  in  hj  pweliase. 

(13)  i  Eatclifee'scase,  8  Eep.  38  b.  Co.  Litt.  by  Harg.  87  b,  n.  (1). 

(a)  See  1  Bl.  Com.  461  ;  2  P.  (/)  Co.  Litt.  byllarg.  88.    Mr. 

Wms.   116  ;   Mellish  v.  De  Costa,  Hargrave   is  of  opinion  that  the 

2  Atk.  14  J   Mendes  v.  Mendes,  3  guardianship  in  socage  extends  also 

Atk.  624  ;   Macpherson  on  Infant,  to  the  copyhold  estates  of  the  ward 

p.  81.  in  socage,  in    the    absence    of    a 

(J)  Vide  sup.  vol.  I.  p.  215  et  seq.  special  custom  for  the  lord  to  ap- 

(c)  Ibid.  p.   198  ;   Co.  Litt.  by  point  a  guardian  ;  and  even  to  his 

Harg.  88.  personal  estate.    But  see  as  to  the 

(<^)  Vide  sup.  vol.  I.  p.  213.  personalty,  Vaughan,  185  ;  Eother- 

(e)  It  is  settled,  though  the  point  ham  v.  Fanshaw,  3  Atk.  629. 

was  formerly  in  controversy,  that  {g)  Litt.  s.  123  ;  Bac.  Ab.  Guar- 

there  can  be  no  such  guardianship  dian,  B. 
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versa  it  sliall  belong  to  the  father  or  other  nearest 
paternal  relative,  if  the  land  descend  ex  parte  materna{h). 
For  while  proximity  of  blood  is  a  natural  recommenda- 
tion to  this  office,  the  law  at  the  same  time  [judges  it 
improper  to  trust  the  person  of  an  infant  in  his  hands, 
who  may  by  possibility  become  heir  to  him ;  that  there 
may  be  no  temptation,  nor  even  suspicion  of  temptation, 
for  him  to  abuse  his  trust  (i).]  If  there  are  two  or  more 
in  equal  degree  (we  are  told),  he  who  first  gains  pos- 
session of  the  heir  shall  have  the  custody  of  him,  except 
where  they  happen  to  be  brothers  or  sisters,  in  which 
case  the  law  prefers  the  eldest  (A).  But  if  the  infant 
derive  lands  by  descent  both  ex  parte  paternd  and  ex 
parte  maternd, — in  which  case  it  will  be  impossible  to 
find  any  of  his  kin  incapable  of  inheriting  to  the  infant, 
— the  next  of  kin  on  either  side  first  seizing  the  infant, 
is  entitled  to  the  custody  of  his  person ;  and  the  custody 
of  the  lands  coming  ex  parte  paternd  goes  to  the  pater- 
nal line,  and  so  vice  versa  as  to  the  lands  coming  ex 
parte  maternd  (J).  [These  guardians  in  socage,  like 
those  for  nurture,  continue  only  until  the  minor  is  four- 
teen years  of  age ;]  except  in  the  case  of  land  held  in 
gavelkind,  where  the  office  lasts  a  year  longer  (m). 

4.  Guardianship  hy  statute;  which  also  applies  both 
to  person  and  estate.  For  in  consideration  of  the  aboli- 
tion of  guardianship  in  chivalry,  the  liability  of  guar- 
dianship in  socage  to  be  taken  away  by  a  devise  of  the 
lands  in  trust  for  the  heir  (w),  and  the  imbecility  of  judg- 


(K)  Litt.  s.  123  ;  Bac.  Ab.  Guar-  Solon,  who  profided  that  no  one 

dion,  B.  should  be  another's  guardian,  who 

(i)  " Nunqiwm,  oustodia  aliciyus  was  to  enjoy  the  estate  after  his 

de  jtire   alicm   remanet,  de  quo  death.    Pott.  Antiq.  bk.  1,  c.  26  ; 

haheatw  suspicio  quod  possit  vel  and  see  Petit.  Leg.  Att.  1.  6,  t.  7. 
velit  aliqitod  jus  in  ipsa  hesredi-  (A)  Co.  Litt.  by  Harg.  88. 

tate  elamare."    Glanv.  1.  7,  c.  11.  (J)  Co.  Litt.  by  Harg.  88. 

See  St.  Hibem.  14  Hen.  3.     This  (m)  Bac.  Ab.  Guaidian,  A.  2. 

policy  of  onr  English  law  is  war-  (»)  Vaughan,  178. 

ranted  by  the  wise  institutions  of 
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ment  in  children  of  the  age  of  fourteen,  which  renders 
the  guardianship  in  socage  inadequate  to  its  purposes, 
even  where  it  exists, — the  statute  12  Car.  II.  c.  24,  in- 
troduced certain  provisions,  of  which  the  substance  is  as 
follows : — In  all  cases,  except  those  which  fall  within  the 
custom  of  London,  or  other  cities  or  corporate  towns, 
(which  the  statute  excepts  from  its  operation,)  a  father 
may  by  deed  or  will,  executed  in  the  presence  of  two 
witnesses,  dispose  of  the  custody  of  all  his  children,  bom 
or  to  be  bom,  that  shall  be  unmarried  at  his  decease, 
or  be  born  afterwards  ;  he  may  appoint  as  guardian  any 
person  except  a  popish  recusant;  he  may  appoint  the 
guardianship  to  last  until  twenty-one,  or  for  any  less 
time  ;  the  appointment  may  be  either  in  possession  or 
remainder ;  it  shall  be  effectual  against  all  persons 
claiming  as  guardians  in  socage  or  otherwise ;  and  the 
guardian  so  appointed  shall  have  the  custody  of  the  in- 
fant's person,  and  of  all  his  estate  both  real  and  per- 
sonal (o).  It  is  to  be  observed  that  this  statute  makes 
no  mention  of  the  mother,  who  is  consequently  not  within 
the  benefit  of  its  enactments  (/>). 

5.  Guardianship  hy  election  ;  which  is  a  mode  of  ap- 
pointment recognized  by  the  law,  though  of  infrequent 
occurrence.  For  an  infant  having  lands  in  socage  may, 
after  fourteen,  when  the  guardianship  in  socage  ter- 
minates, elect  a  guardian  for  himself,  if  there  be  no 
other  then  ready  to  take  charge  of  him  and  his  pro- 
perty; and,  according  to  Lord  Coke,  the  same  thing 
may  be  done  in  certain  cases  by  an  infant  under  four- 
teen.    But  the  law  on  this  subject  is  obscure;  and  as 

(o)  12  Car.  2,  c.  24,  s.  8 ;   Co.  see  Miller  v.  Harris,  14  Sim.  540. 

Xitt.    by    Harg.    88.      See    Lord  As  to  the  rights  of  guardians  as 

Shaftesbury's  case,  2  P.  Wms.  103;  against  each  other,  when  more  than 

Ex  parte  Earl  of  Echester,  7  Ves.  one  is    appointed,    see   Gilbert  v. 

348  ;  Gilliat  v.  Gilliat,  3  Phill.  Rep.  Schwenck,  14  Mee.  &  W.  488. 

222.    As  to  what  words  in  a  will  (^)  Vaughan,    180  ;    Ex    parte 

are  sufficient  to  appoint  a  guardian,  Edwards,  3  Atk.  519. 
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[immemoriallyj  under  the  several  names  of  michel-synoth 
or  great  council,  michel-g emote  or  great  meeting,  and  more 
frequently  wittena-gemote,  or  the  meeting  of  wise  men. 
It  was  also  styled  in  Latin,  commune  concilium  regni, 
magnum  concilium  regis,  curia  magna,  conventus  magna- 
tum  vel  procerum,  assisa  generalis,  and  sometimes  com- 
munitas  regni  Anglice  {e).  We  have  instances  of  its 
meeting  to  order  the  affairs  of  the  kingdom,  to  make  new 
laws,  and  to  mend  the  old,— or,  as  Fleta  expresses  it, 
"  novis  injuriis  emersis,  nova  constituere  remedia" — so 
early  as  the  reign  of  Ina  king  of  the  West  Saxons,  Offa 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the 
several  realms  of  the  heptarchy  (/).  And,  after  their 
union,  the  Mirrour  (^)  informs  us,  that  king  Alfred  or- 
dained for  a  perpetual  usage,  that  these  councils  should 
meet  twice  in  the  year,  or  oftener  if  need  be,  to  treat  of 
the  government  of  God's  people  ;  how  they  should  keep 
themselves  from  sin,  should  live  in  quiet,  and  should 
receive  right.  Our  succeeding  Saxon  and  Danish 
monarchs  held  frequent  councils  of  this  sort,  as  appears 
from  their  respective  codes  of  laws ;  the  titles  whereof 
usually  speak  them  to  be  enacted,  either  by  the  king 
with  the  advice  of  his  wittena-gemote,  as  "  Jicsc  sunt 
instituta,  qucB  Edgarus  rex  consilio  sapientum  suorum 
instituit ;"  or  to  be  enacted  by  those  sages  with  the  advice 
of  the  king,  as  "  hac  sunt  judicia,  qua  sapientes  consilio 
regis  Ethelstani  instituerunt ;"  or,  lastly,  to  be  enacted  by 
them  both  together,  as  "  licec  sunt  institutiones  quas  rex 
Edmundus  et  episcopi  sui  cum  sapientibus  suis  insti- 
tuerunt "  (h). 

There  is  also  no  doubt  but  these  great  councils  were 

(e)  Glanvil,  1.  13,  c.  32 ;  1.  9,  c.  "  sent  of  this  council,  and  there  are 

10  ;  Pref.  9  Rep. ;  2  Inst.  156.  «  instances  where  grants  made  with- 

(/)  See  Pleta,  1.  2,  c.  2.  "  out  its  concurrence  hare  been  re- 

(^)  C.  1,  s.  8.  "  voked.    It  was  composed  of  pre- 

(A)  "  All  their  laws"  (the  laws  of  "  latBS  and  abbots,  of  the  aldermen 

the  Anglo-Saxons)  "  express  the  as-  "  of  shires,  and,  as  it  is  generally 
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[occasionally  held  under  the  first  princes  of  the  Norman 
line.  Grlanvil,  who  wrote  in  the  reign  of  Henry  the  second, 
speaking  of  the  particular  amount  of  an  amercement  in 
the  sheriff's  court,  says  it  had  never  been  yet  ascertained 
by  the  general  assize,  or  assembly,  but  was  left  to  the 
custom  of  particular  counties  (J).  Here  the  general 
assize  is  spoken  of  as  a  meeting  well  known,  and  its 
statutes  or  decisions  are  put  in  a  manifest  contradistinc- 
tion to  custom,  or  the  common  law.  And  in  Edward  the 
third's  time  an  act  of  parliament,  made  in  the  reign  of 
William  the  Conqueror,  was  pleaded  in  the  case  of  the 
Abbey  of  St,  Edmund's-bury,  and  judicially  allowed  by 
the  court  (A). 

Hence  it  indisputably  appears  that  parliaments,  or 

general  councils,  are   coeval  with  the  kingdom  itself. 

How  those  parliaments  were  constituted  and  composed  is 

another  question,  which  has  been  matter  of  great  dispute 

among  our  learned  antiquaries ;  and  particularly,  whether 

the  commons  were  summoned  at  all ;  or,  if  summoned,  at 

what  period  they  began  to  form  a  distinct  assembly  (Z). 

But  it  is  not  intended  here  to  enter  into  controversies  of 

this  sort.     It  is  generally  agreed,  that,  in  the  main,  the 

constitution  of  parliament,  as  it  now  stands,  was  marked 

out  so  long  ago  as  the  seventeenth  year  of  King  John, 

A.D.  1215,  in  the  great  charter  granted  by  that  prince; 

wherein  he  promises  to  summon  all  archbishops,  bishops, 

abbots,  earls,  and  greater  barons,  personally;  and  all 

other  tenants  in  chief  under  the  crown,  by  the  sheriff  and 

bailiffs ;  to  meet  at  a  certain  place,  within  forty  days' 

notice,  to  assess  aids  and  scutages  when  necessary.    And 

this  constitution  has  subsisted  in  fact  at  least  from  the 

year  1264,  49  Hen-ry  III. ;  there  being  still  extant  writs 

of  that  date,  to  summon  knights,  citizens  and  burgesses 

"  expressed,  of  the  noble  and  wise  (k)  Tear  Book,  21  Edw.  3,  60. 

"  men  of  the  kingdom."— Hallam,  (Q  On  these  subjects,  see  Hallam, 

Mid.  Ages,  vol.  ii.  p.  388,  7th  ed.  Mid.  Ages,  vol.  iii.  c.  8. 
(i)  Fleta,  1.  9,  c.  10. 
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[to  parliament  (jw).  "We  may  proceed,  therefore,  to  in- 
quire wherein  consists  this  constitution  of  parliament, 
as  it  now  stands,  and  has  stood  for  the  space  of]  at 
least  six  hundred  years.  [And  in  the  prosecution  of 
this  inquiry  shall  be  considered,  first,  the  manner  and 
time  of  its  assembling;  secondly,  its  constituent  parts; 
thirdly,  the  laws  and  customs  relating  to  parliament, 
considered  as  one  aggregate  body ;  fourthly  and  fifthly, 
the  laws  and  customs  relating  to  each  house,  separately 
and  distinctly  taken ;  sixthly,  the  methods  of  proceed- 
ing, and  of  making  statutes,  in  both  houses,  and  lastly, 
the  manner  of  the  parliament's  adjournment,  proroga- 
tion, and  dissolution. 

I.  As  to  the  manner  and  time  of  assembling.  The 
parliament  is  regularly  to  be  summoned  by  the  sovereign's 
writ  or  letter,  issued  out  of  chancery  by  advice  of  the 
privy  council,]  at  ;least  thirty-five  days  before  it  begins 
to  sit.  By  a  provision  of  Magna  Charta,  this  was  to  be 
forty  days,  " faciemus  summoneri,  &^c.,  ad  certum  diem, 
scilicet  ad  terminum  quadraginta  dierum  ad  minus,  et  ad 
certum  locum  "  («) ;  and  the  regulation  was  further  en- 
forced by  7  &  8  "Will.  III.  c.  25,  which  enacted,  that 
there  should  be  forty  days  between  the  teste  and  the  return 
of  the  writ  of  summons  ;  but  now  by  15  &  16  Vict.  c.  23, 
the  period  is  shortened  to  thirty-five  days.  [It  is  a  branch 
of  the  royal  prerogative,  that  no  parliament  can  be  con- 
vened by  its  own  authority,  or  by  the  authority  of  any, 
except  the  sovereign   alone.     And  this  prerogative  is 


(m)  "It  is  well  known  that  the  "  of  Henry  the  third.    After  a  long 

"  earliest  writs  of  summons  to  cities  "  controversy,  almost  all  judicious 

"  and  boroughs,  of  which  we  can  "  inquirers  seem  to  have  acquiesced 

"  prove  the  existence,  are  those  of  "  in  admitting  this  origin  of  popular 

"  Simon  de  Montfort,  Earl  of  Lei-  "  representation." — Hallam,    Mid, 

"  cester,  bearing  date  12th  Decem-  Ages,  vol,  iii.  p.  40. 

"  ber,  1264,  in  the  forty-ninth  year  (n)  Black.  Mag.  Chai-t.  Joh.  14. 
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[founded  upon  very  good  reason.  For,  supposing  it  had 
a  right  to  meet  spontaneously,  without  being  called 
together,  it  is  impossible  to  conceive  that  all  the  members, 
and  each  of  the  houses,  would  agree  unanimously  upon 
the  proper  time  and  place  of  meeting ;  and  if  half  of  the 
members  met,  and  half  absented  themselves,  who  shall 
determine  which  is  really  the  legislative  body,  the  part 
assembled,  or  that  which  stays  away  ?  It  is  therefore 
necessary  that  the  parliament  should  be  called  together 
at  a  determinate  time  and  place ;  and  highly  becoming 
its  dignity  and  independence,  that  it  should  be  called 
together  by  none  but  one  of  its  own  constituent  parts. 
And  of  the  three  constituent  parts,  this  office  can  only 
appertaiu  to  the  sovereign :  as  this  is  a  single  person, 
whose  will  may  be  uniform  and  steady ;  the  first  person 
in  the  nation,  being  superior  to  the  houses  in  dignity ; 
and  the  only  branch  of  the  legislature  that  has  a  separate 
existence,  and  is  capable  of  performing  any  act  at  a  time 
when  no  parliament  is  in  being.  Nor  is  it  an  exception 
to  this  rule  that,  by  some  modern  statutes  (o),  on  the 
demise  of  the  sovereign,  if  there  be  then  no  parliament 
in  being,  the  last  parliament  revives,  and  is  to  sit  again 
for  six  months,  unless  dissolved  by  the  successor ;  for  this 
revived  parliament  must  have  been  originally  summoned, 
by  the  crown. 

It  is  true,  that,  by  a  statute,  16  Car.  I,  c.  I,  it  was 
enacted,  that  if  the  king  neglected  to  call  a  parliament 
for  three  years,  the  peers  might  assemble  and  issue  out 
writs  for  choosing  one ;  and  in  case  of  neglect  of  the 
peers,  the  electors  for  counties  and  boroughs  might 
meet  and  choose  their  own  representatives.  But  this,  if 
ever  put  in  practice,  would  have  been  liable  to  all  the 
inconveniences  just  now  stated ;  and  the  Act  itself  was 
esteemed   so  highly    detrimental   and   injurious  to  the 

(o)  See  7  &  8  Will.  3,  c.  IS ;  6  Anne,  c.  7,  s.  6  ;  37  Geo.  3,  c.  167. 
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[royal  prerogative,  that  it  was  repealed  by  statute 
16  Car.  II.  c.  1.  From  thence,  therefore,  no  precedent 
can  be  drawn. 

It  is  also  true,  that  the  convention-parliament,  which 
restored  King  Charles  the  second,  met  above  a  month 
before  his  return :  the  lords  by  their  own  authority ; 
and  the  commons,  in  pursuance  of  writs  issued  in  the 
name  of  the  keepers  of  the  liberty  of  England  by  autho- 
rity of  parliament :  and  that  the  said  parliament  sat 
till  the  29th  of  December,  full  seven  months  after  the 
Restoration  ;  and  enacted  many  laws,  several  of  which 
are  still  in  force.  But  this  was  for  the  necessity  of  the 
thing,  which  supersedes  all  law ;  for  if  they  had  not  so 
met,  it  was  morally  impossible  that  the  kingdom  should 
have  been  settled  in  peace.  And  the  first  thing  done 
after  the  king's  return  was  to  pass  an  Act  declaring 
this  to  be  a  good  parliament,  notmthstanding  the  defect 
of  the  king's  writ  (jp).  So  that,  as  the  royal  prerogative 
was  chiefly  wounded  by  their  so  meeting,  and  as  the 
king  himself,  who  alone  had  a  right  to  object,  con- 
sented to  waive  the  objection,  this  cannot  be  drawn  into 
an  example  in  prejudice  of  the  rights  of  the  crown. 
Besides,  we  should  also  remember,  that  it  was  at  that 
time  a  great  doubt  among  the  lawyers  (§'),  whether  even 
this  healing  Act,  made  it  a  good  parliament ;  and  that 
it  was  held  by  very  many  in  the  negative ;  though  it 
seems  to  have  been  too  nice  a  scruple  (r).  And  yet,  out 
of  abundant  caution,  it  was  thought  necessary  to  confirm 
its  Acts  ia  the  next  parliament,  by  statute  13  Car.  II. 
c.  7  and  c.  14. 

It  is  likewise  true,  that  at  the  time  of  the  Revolution, 

(_p)  Stat.  12  Car.  2,  c.  I.  tained  that  there  could  be  no  legis- 

(2')  1  Sid.  1.  lative  authority  tUl  that  was  legally 

(r)  William  Drake,  a  merchant  of  and  regularly  dissolved  by  the  king 

London,  was  impeached  for  writing  and  the  two  houses  of  parliament, 

a  pamphlet,  entitled  Tlie  Long  Par-  according  to  16  Car.  1,  c.  7.    (Com. 

liament  revived,  in  which  he  main-  Joum.  20th  Nov.  1660.) 
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[a.D.  1688,  the  lords  and  commons  by  their  own  autho- 
rity, and  upon  the  summons  of  the  Priace  of  Orange 
(afterwards  King  William),  met  ia  a  convention,  and 
therein  disposed  of  the  crown  and  kingdom.  But  it 
must  be  remembered,  that  this  assembling  was  upon  a 
like  principle  of  necessity  as  at  the  Restoration ;  that  is, 
upon  a  full  conviction  that  King  James  the  second  had 
abdicated  the  government,  and  that  the  throne  was 
thereby  vacant ;  which  supposition  of  the  individual 
members  was  confirmed  by  their  concurrent  resolution, 
when  they  actually  came  together.  And  in  such  a  case 
as  the  palpable  vacancy  of  a  crown,  it  follows  ex  neces- 
sitate rei,  that  the  form  of  the  royal  writs  must  be  laid 
aside,  otherwise  no  parliament  can  ever  meet  again. 
For  let  us  put  another  possible  case,  and  suppose  for  the 
sake  of  argument,  that  the  whole  royal  line  should  at 
any  time  fail  and  become  extinct,  which  would  iadis- 
putably  vacate  the  throne ;  in  this  situation  it  seems 
reasonable  to  presume,  that  the  body  of  the  nation,  con- 
sisting of  lords  and  commons,  would  have  a  right  to 
meet  and  settle  the  government ;  otherwise  there  must 
be  no  government  at  all.  And  upon  this  and  no  other 
principle  did  the  convention  in  1688  assemble.  The 
vacancy  of  the  throne  was  precedent  to  their  meet- 
ing without  any  royal  summons,  not  a  consequence 
of  it.  They  did  not  assemble  without  writ,  and  then 
make  the  throne  vacant ;  but,  the  throne  being  pre- 
viously vacant  by  the  king's  abdication,  they  assembled 
without  writ,  as  they  must  do  if  they  assembled  at  all. 
Had  the  throne  been  full,  their  meeting  would  not 
have  been  regular ;  but,  as  it  was  really  empty,  such 
meeting  became  absolutely  necessary.  And  accordingly 
it  is  declared,  by  statute  1  W.  &  M.  st.  1,  c.  1,  that  this 
convention  was  really  the  two  houses  of  parliament, 
notwithstanding  the  want  of  writs,  or  other  defects  of 
form.  So  that,  notwithstanding  these  two  capital  ex- 
ceptions, which  were  justifiable  only  on  a  principle  of 
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[necessity,  (and  each  of  which,  by  the  way,  induced  a 
revolution  in  the  government,)  the  rule  laid  down  is  in 
general  certain,  that  the  sovereigp,  only,  can  convoke  a 
parliament. 

And  this,  by  the  antient  statutes  of  the  realm,  he  is 
bound  to  do  every  year,  or  oftener,  if  need  be{s).'\ 
Which  last  words  are  ^^so  loose  and  vague,  [that  such  of 
our  monarchs  as  were  inclined  to  govern  without  par- 
liaments neglected  the  convoking  them  sometimes  for  a 
very  considerable  period,  under  pretence  that  there  was 
no  need  of  them.  But  to  remedy  this,  by  the  statute 
16  Car,  II,  c,  1,  it  is  enacted,  that  the  sitting  and  hold- 
ing of  parliaments  shall  not  be  intermitted  above  three 
years  at  the  most.  And  by  the  statute  1 W.  &  M,  st,  2, 
c,  2,  it  is  declared  to  be  one  of  the  rights  of  the  people, 
that,  for  redress  of  aU  grievances,  and  for  the  amending, 
strengthening  and  preserving  the  laws,  parliaments 
ought  to  be  held  frequently  ;]  besides  which,  it  is  by  a 
subsequent  statute,  6  W,  &  M,  c.  2,  further  provided, 
that  a  new  parliament  should  be  called  within  three 
years  after  the  determination  of  a  former  one  if).  But 
the  importance  of  these  provisions  is  in  modem  times 
lessened  by  the  course  of  the  public  business,  the  exi- 
gencies of  which  now  lead  invariably  to  the  assemblage 
of  parliament  in  every  year. 

II,  [The  constituent  parts  of  a  parliament  are  the 

(s)  4  Edw.  3,  c.  14 ;  36  Edvr.  3,  to  qualify  only  the  words  "  or 
c.  10.  Blackstone  notices,  (toI.  i.  oftener,"  and  that  the  true  signifi- 
p.  163,)  that  these  statutes  did  not  cation  of  the  enactment  is,  that  par- 
render  it  necessary  to  call  a,  nem  Uament  should  be  held  once  every 
parliament  every  year,  but  only  to  year  at  all  events ;  and  if  need  be, 
permit  a  parliament  to  sit  annually  then  more  than  once  :  and  in  sup- 
for  the  redress  of  grievances  and  port  of  this  are  cited  60  Edw.  3, 
despatch  of  business,  i£  need  be.  Kot.  Pari.  No.  186  ;  1  Rich.  2,  Eot. 
As  to  the  words  "  if  need  he,"  it  Pari.  Jfo.  95 ;  2  Rich.  3,  Rot.  Pari, 
has  been  argued  (and  apparently  No.  4. 
with  good  reason),  that  they  serve  (<)  6  &  7  W.  &  M.  c.  2,  s.  2. 
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[next  objects  of  our  inquiry.  And  these  are,  the  sove- 
reign sitting  there  in  his  royal  political  capacity,  and 
the  three  estates  of  the  realm ;  the  lords  spiritual,  the 
lords  temporal  (who  sit,  together  with  the  sovereign,  in 
one  house),  and  the  commons,  who  sit  by  themselves,  in 
another.  And  the  sovereign  and  these  three  estates, 
together,  form  the  great  corporation  or  body  politic  of 
the  kingdom  (m)  ;  of  which  the  sovereign  is  said  to  be 
caput,  principium,  et  finis.  For  upon  their  coming 
together,  the  sovereign  meets  them,  either  in  person  or 
by  representation ;  without  which  there  can  be  no 
beginning  of  a  parliament;  and  the  crown  also  has 
alone  the  power  of  dissolving  them  (a;). 

It  is  highly  necessary  for  preserving  the  balance  of 
the  constitution,  that  the  executive  power  should  be  a 
branch,  though  not  the  whole,  of  the  legislative.  The 
total  union  of  them,  we  have  seen,  would  be  productive 
of  tyranny ;  the  total  disjunction  of  them  would  ia  the 
end  produce  the  same  effects,  by  causing  that  union 
against  which  it  seems  to  provide.  The  legislative 
would  soon  become  tyrannical,  by  making  continual 
encroachments,  and  gradually  assuming  to  itself  the 
rights  of  the  executive  power.  Thus  the  long  parlia- 
ment of  Charles  the  first,  while  it  acted  in  a  consti- 
tutional manner  with  the  royal  concurrence,  redressed 
many  heavy  grievances,  and  established  many  salutary 
laws.  But  when  the  two  houses  assumed  the  power 
of  legislation,  in  exclusion  of  the  royal  authority,  they 
soon  after  assumed  likewise  the  reins  of  administra- 
tion ;  and,  in  consequence  of  these  united  powers,  over- 
turned both  church  and  state,  and  established  a  worse 
oppression  than  any  they  pretended  to  remedy.  To 
hinder  therefore  any  such  encroachments,  the  sovereign 
is  himself  a  part  of  the  parliament :  and,  as  this  is  the 
reason  of  his  being  so,  therefore,  the  share  of  legis- 
* 

(«)  4  Inst.  1, 2 ;  Stat.  1  Eliz.  c.  3 ;  (»)  4  Inst.  6. 

Hale,  of  Pari.  1. 
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[lation,  whicli  the  constitution  has  placed  in  the  crown, 
very  properly  consists  in  the  power  of  rejecting  rather 
than  resolving ;  this  being  sufficient  to  answer  the  end 
proposed.  For  we  may  apply  to  the  royal  negative,  in 
this  instance,  what  Cicero  observes  of  the  negative  of 
the  Roman  tribunes,  that  the  crown  has  not  any  power 
of  doing  wrong,  but  merely  of  preventing  wrong  from 
being  done  (y).  The  crown  cannot  begin  of  itself  any 
alterations  in  the  present  established  law ;  but  it  may 
approve  or  disapprove  of  the  alterations  suggested  and 
consented  to  by  the  two  houses.  The  legislative  there- 
fore cannot  abridge  the  executive  power  of  any  rights 
which  it  now  has  by  law,  without  its  own  consent ;  since 
the  law  must  perpetually  stand  as  it  now  does,  unless 
all  the  powers  will  agree  to  alter  it :  and  herein  indeed 
consists  the  true  excellence  of  the  English  government, 
that  all  the  parts  of  it  form  a  mutual  check  upon  each 
other.  In  the  legislature,  the  people  are  a  check  upon 
the  nobility,  and  the  nobility  a  check  upon  the  people, 
by  the  mutual  privilege  of  rejecting  what  the  other  has 
resolved;  while  the  sovereign  is  a  check  upon  both, 
which  preserves  the  executive  power  from  encroach- 
ments. And  this  very  executive  power  is  again  checked 
and  kept  within  due  bounds  by  the  two  houses,  through 
the  privilege  they  have  of  inquiring  into,  impeaching, 
and  punishing  the  conduct  (not,  indeed,  of  the  sove- 
reign, which  would  destroy  his  constitutional  indepen- 
dence ;  but,  which  is  more  beneficial  to  the  public)  of 
his  evil  and  pernicious  counsellors  (z).  Thus,  every 
branch  of  our  civil  polity  supports  and  is  supported, 
regulates  and  is  regulated,  by  the  rest;  for  the  two 
houses  naturally  drawing  in  two  directions  of  opposite 
interest,  and  the  prerogative  in  another  still  different 
from  them  both,  they  mutually  keep   each  other  from 

Q/)  "Sulla — tribunis  plebis  sua      DeJ-eg.  3,  9. 
lege  injwiis  faciendcs  potestatem  (z)  See  stat.  12  Car.  2,  c.  30. 

ademit,  auxilia  ferendi  religuit." 
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[exceeding  their  proper  limits  ;  while  the  whole  is  pre- 
vented from  separation  and  artificially  connected  toge- 
ther by  the  mixed  nature  of  the  crown,  which  is  a  part 
of  the  legislature,  and  the  sole  executive  magistrate. 
Like  three  distinct  powers  in  mechanics,  they  jointly 
impel  the  machine  of  government  in  a  direction  different 
from  what  either,  acting  by  itself,  would  have  done ; 
but  at  the  same  time  in  a  direction  partaking  of  each, 
and  formed  out  of  all ;  a  direction  which  constitutes 
the  true  line  of  the  liberty  and  happiness  of  the  com- 
munity.] 

Let  us  now  consider  these  constituent  parts  of  the 
sovereign  power,  or  parliament,  each  in  a  separate  view. 
The  king's  (or  queen's)  majesty  will  be  the  subject  of 
the  next,  and  many  subsequent  chapters,  to  which  we 
must  at  present  refer. 

The  next  in  order  are  the  "  spiritual  lords."  Those 
of  England  consist  of  the  Archbishops  of  Canterbury 
and  York;  of  the  Bishops  of  London,  Durham,  and 
Winchester,  and  of  twenty-one  other  bishops  (a).  Be-> 
sides  these,  (since  the  union  with  Ireland,)  there  are 
also  the  Archbishop  of  Dublin  (alternating  with  the 
Archbishop  of  Armagh),  and  three  Irish  bishops — there 
being,  by  the  Act  of  Union,  four  lords  spiritual  of  Ire- 
land entitled  by  rotation  of  sessions  {b)  to  sit  and  vote 
in  the  House  of  Lords  on  the  part  of  Ireland  (c).  The 
lords  spiritual  of  England  [hold,   or  are   supposed  to 

(fl)  The  whole  number  of  English  the  Irish  episcopal  sees,  see  39  &  40 

bishops  (exclusive  of  the  archbi-  Geo.  3,  c.  67  (Irish),  and  3  &  4 

shops)  is  (as  we  have  seen,  sup.  Will.  4,  c.  37,  s.  52. 
vol.  I.  p.  121)  tmenty-six.   But  only  (c)  39  &  40  Geo.  3,  c.  67,  art.  iv. ; 

twenty-four  of  them  have  seats  in  et  vide  sup.  vol.  I.  p.  101.    At  the 

the  house  of  lords.  dissolution  of  the  monasteries  by 

(J)   As  to  the  rotation,  among  Henry    the     eighth,    twenty-seven 

each  other,  of  the  Irish  archiepis-  mitred  abbots  and  two  priors  were 

copal  sees,  see  39  &  40  Geo.  3,  c.  also  comprised  among  the  spiritual 

67  (Irish),  and  3  &  4  Will.  4,  c.  37,  lords.  (Co.  Litt.  97 ;  Seld.  Tit.  Hon. 

s.  51.    As  to  such  rotation  among  2,  5,  27.) 

VOL.  II.  A  A 
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[hold,  certain  antient  baronies  under  the  crown;  for 
William  the  Conqueror  thought  proper  to  chang€|.the 
spiritual  tenure  of  frank-abnoign,  or  free  alms,  under 
which  the  bishops  held  their  lands  during  the  Saxon 
government,  into  the  feudal  or  Norman  tenure  by 
barony;  which  subjected  their  estates  to  aU  civil 
charges  and  assessments  from  which  they  were  before 
exempt  (<?).  And  in  right  of  succession  to  those  baronies, 
which  were  unalienable  from  their  respective  dignities, 
the  bishops  were  allowed  seats  in  the  house  of  lords  (e). 
The  lords  spiritual  are,  in  the  eye  of  the  law,  a  distinct 
estate  from  the  lords  temporal,  and  are  so  distinguished 
in  many  of  our  acts  of  parliament ;  yet  in  practice,  they 
are  usually  blended  together  imder  the  one  name  of 
"  the  lords ;  "  they  intermix  in  their  votes ;  and  the 
majority  of  such  intermixture  binds  both  estates.  And 
from  this  want  of  a  separate  assembly  and  separate 
negative  of  the  prelates,  some  writers  have  argued  very 
cogently,  that  the  lords  temporal  and  spiritual  are  now, 
in  reality,  only  one  estate ;  (_/)  which  is  unquestion- 
ably true  in  every  effectual  sense,  though  the  antient 
distinction  between  them  stiU  nominally  continues.  For 
if  a  bill  should  pass  their  house,  there  is  no  doubt  of  its 
validity,  though  every  lord  spiritual  should  vote  against 
it ;  of  which  Selden  {g)  and  Sir  Edward  Coke  (A)  give 

(d  )  GUb.  Hist.  Exch.  55 ;  Spelm.  (/ )  WHtelock  on  Parliam.  c.  72 ; 

W.  I.  291.  Warbnrt.  Alliance,  b.  ii.  c.  3  ;  and 

(e)  On  this  subject,  see  Co.  Litt.  see  Dyer,  60. 

by  Harg.  134  b,  n.  (1) ;  Hallam's  (?)  Baronage, p.  1,  c.6.  TheAct 

Hist  Mid.  Ages,  vol.  iii.  pp.  6—8,  of  Uniformity,  1  Eliz.  c.  2,  was 

7th  edition.     Notwdthstaading  the  passed  with  the  dissent  of  aU  the 

baronies  here  mentioned,  the  pre-  bishops,  (Gibs.  Codex,  286,)  and 

lates  do  not  strictly  rank,  according  therefore  the  style  of  lords  spiritual 

to  the  prevalent  opioion,  as  peers  of  is  omitted  throughout  the  whole, 

thereahn.    They  have  a  right,  how-  (/«)  2  Inst.  585— 587.  See  Keilw. 

ever,  in  common  vdth  the  temporal  184,  where   it   is   holden  by  the 

lords,  to  the  appellation  of  "  lords  judges,  7  Hen.  8,  that  the  king  may 

of  parliament."     (See  Staunford,  hold  a  parliament  without  any  spi- 

P.  C,  168  ;  1  Bl.  Com.  p.  157.)  ritual  lords.    This  was  also  exem- 
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[many  instances :  as,'on  the  other  hand,  it  would  pre- 
sumably be  good,  if  the  lords  temporal  present  were 
inferior  to  the  bishops  in  number,  and  every  one  of  those 
temporal  lords  gave  his  vote  to  reject  the  bill.  Though 
Sir  Edward  Coke  seems  to  doubt  whether  this  would 
not  be  an  ordinance,  rather  than  an  Act,  of  parlia- 
ment (i).] 

The  "  lords  temporal "  consist  exclusively  of  peers, — 
or,  as  they  may  be  otherwise  described,  persons  of  the 
rank  of  nobility,  by  whatever  title  of  nobility  distin- 
guished, dukes,  marquesses,  earls,  viscounts,  or  barons ; 
of  which  dignities  we  shall  speak  more  hereafter.  These 
for  the  most  part  sit  in  their  own  right,  but  a  certain 
number  of  them  sit  in  a  representative  capacity.  Those 
of  them  who  so  sit,  are  they  who,  under  the  Acts  of 
Union  with  Scotland  and  Ireland  (A),  are  elected  to 
represent  in  the  house  of  lords  the  body  of  the  Scottish 
and  Irish  nobility  respectively  {I).     The  Scottish  repre- 


plified  in  fact,  in  the  two  first  par- 
liaments of  Charles  the  second ; 
wherein  no  bishops  were  summoned, 
mitil  after  the  repeal  of  the  statute 
16  Car.  1,  c.  27,  by  statute  13  Car. 
2,  Stat.  1,  c.  2. 

(i)  4  Inst.  25. 

(A)  Vide  sup.  vol.  I.  pp.  92,  101. 

(J,)  The  dignity  of  peerage  is  to 
be  considered  not  merely  as  a  title 
to  a  seat  in  parliament,  but  as  a 
rank  in  the  community  j  >■  Tiew  of 
it,  which  we  shall  hare  occasion  to 
take  at  large  in  a  subsequent  chapter 
(chap.  IX.).  When  go  considered, 
the  existing  dignities  admit  of  the 
following  distribution: — They  are, 
first,  such  as  in  their  creation  were 
peerages  of  England ;  secondly, 
such  as  were  peerages  of  the  united 
kingdom  of  Great  Britain  ;  thirdly, 
such  as.  were  peerages  of  the  united 
kingdom  of  Great  Britain  and  Ire- 

A  A 


land  ;  fourthly,  such  as  were  peer- 
ages of  Scotland ;  fifthly,  such  as 
were  peerages  of  Ireland  :  —  the 
dates  of  the  first  class  being  ante- 
cedent to  the  union  with  Scotland 
in  1707 ;  of  the  second  class  being 
subsequent  to  that  eyent  and  ante- 
cedent to  the  union  with  Ireland  in 
1801 ;  of  the  third  class  being  sub- 
sequent to  the  union  last  mentioned ; 
of  the  fourth  class  being  antecedent 
to  the  union  with  Scotland  ;  of  the 
fifth  class  being  either  antecedent 
to  the  union  with  Ireland,  or  subse- 
quent J— several  Irish  peerages  hav- 
ing been  created  since  that  event, 
under  a  power  for  creating  such 
peerages  contained  in  the  articles 
of  the  Irish  union.  The  three  first 
classes  of  peerages  all  confer  seats 
in  the  House  of  Lords  ;  the  fourth 
and  fifth  a  right  to  elect  representa- 
tives who  are  to  have  seats  therein. 
2 
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sentatives  are  sixteen  in  number,  and  the  Irish  twenty- 
eight  (jk)  ;  and  the  former  are  elected  for  one  parliament 
only,  but  the  Irish  representative  peers  are  elected  for 
life ;  and,  therefore,  hold  their  seats  in  parliament  on  the 
same  tenure  as  the  peers  of  England.  The  aggregate 
number  of  the  lords  temporal  for  the  time  being  [is  in- 
definite, and  may  be  increased  at  will  by  the  power  of  the 
Crown  (m)  :  and  once,  in  the  reign  of  Queen  Anne,  there 
was  an  instance  of  creating  no  less  than  twelve  together ; 
in  contemplation  of  which,  in  the  reign  of  King  George 
the  first,  a- bill  passed  the  house  of  lords,  and  was  coun- 
tenanced by  the  then  ministry,  for  limiting  the  number 
of  the  peerage.  This  was  thought,  by  some,  to  promise 
a  great  acquisition  to  the  constitution,  by  restraining  the 
prerogative  from  gaining  the  ascendant  in  that  august 
assembly,  by  pouring  in  at  pleasure  an  unlimited  number 
of  new  created  lords.  But  the  bill  was  ill-relished,  and 
miscarried  in  the  house  of  commons,  whose  leading  mem- 
bers were  then  desirous  to  keep  the  avenues  to  the  other 
house  as  open  and  easy  as  possible. 

The  distinction  of  rank  and  honours  is  necessary  in 
every  well-governed  state :  in  order  to  reward  such  as 
are  eminent  for  their  services  -to  the  public,  in  a  manner 
the  most  desirable  to  individuals,  and  yet  without  burden 
to  the  community :  exciting  thereby  an  ambitious  yet 
laudable  ardour  and  generous  emulation  in  others.  And 
emulation,  or  virtuous  ambition,  is  a  spring  of  action, 
which,  however,  dangerous  or  invidious  in  a  mere  republic 

(m)  As  to  the  manner  of  proceed-  the  number  of  temporal  peers  when 

ing  in  the  election  of  the  sixteen  he  was  then  writing,  was  lOS.    In 

Scottish  peers,  see  6  Ann.  c.  23  ;  2  an  article  in  the  Qnarterl7  Eeview 

&  3  Will.  4,  c.  63 ;  10  85  11  Vict,  c,  for  Januaiy,  1858,  it  is  stated  that 

62 !  14  &  16  Vict.  u.  87 ;  15  &  16  the  peerages  of  the  United  King- 

Vict.  c.  3S.    And  as  to  the  election  dom  amounted  (in  that  year)  to  465 

of  the  Irish  peers,  39  &  40  Geo.  3,  in  number ;   and  that  there  were, 

c.  67,  and  20  &  21  Vict.  u.  33.  also,  183  Scotch  and  Irish  peerages 

(jj)  In  the  1st  page  of  the  4th  not  of  the  United  Kingdom. 
Institute  Lord  Coke  tells  us,  that 
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[or  under  a  despotic  sway,  will  certainly  be  attended  with 
good  effects  under  a  free  monarchy:  where,  without 
destroying  its  existence,  its  excesses  may  he  continually 
restrained  by  that  superior  power  from  which  all  honour 
is  derived.  Such  a  spirit,  when  nationally  diffused,  gives 
life  and  vigour  to  the  community  ;  it  sets  all  the  wheels 
of  government  in  motion,  which,  under  a  wise  regulatorj 
may  be  directed  to  any  beneficial  purpose  ;  and  thereby 
every  individual  may  be  made  subservient  to  the  public 
good,  while  he  principally  means  to  promote  his  own 
particular  views.  A  body  of  nobility  is  also  more  pecu- 
liarly necessary  in  our  mixed  and  compounded  constitu- 
tion, in  order  to  support  the  rights  of  both  the  crown  and 
the  people,  by  forming  a  barrier  to  withstand  the  encroach- 
ments of  both.  It  creates  and  preserves  that  gradual 
scale  of  dignity  which  proceeds  from  the  peasant  to  the 
prince  ;  rising  like  a  pyramid  from  a  broad  foundation, 
•and  diminishing  to  a  point  as  it  rises.  It  is  this  ascending 
and  contracting  proportion  that  adds  stability  to  any 
government ;  for  when  the  departure  is  sudden  from  one 
extreme  to  another,  we  may  pronounce  that  state  to  be 
precarious.]  The  nobility,  while  thus  in  a  general  point 
of  view  essential  to  the  structure  of  the  constitution,  are 
of  the  more  particular  importance,  as  forming  the  imme- 
diate support  of  the  throne.  Accordingly,  when,  in  the 
time  of  the  Great  Rebellion,  [the  commons  had  deter- 
mined to  extirpate  monarchy,  they  also  voted  the  house 
of  lords  to  be  useless  and  dangerous.  And  since  titles 
of  nobility  are  thus  expedient  to  the  state,  it  is  also  expe- 
dient that  their  owners  should  form  an  independent  and 
separate  branch  of  the  legislature.  If  they  were  con- 
founded with  the  mass  of  the  people,  and  like  them  had 
only  a  vote  in  electing  representatives,  their  privileges 
would  soon  be  borne  down  and  overwhelmed  by  the 
popular  torrent,  which  would  effectually  level  all  distinc- 
tions.    It  is  therefore  highly  necessary  that  the  body  of 


358   BK.  IV.  OF  PUBLIC  EIGHTS. — FT.  I.  CIVIL  GOVEENMENT. 

[nobles  should  have  a  distinct  assembly,  distinct  delibera- 
tions, and  distinct  powers  from  the  commons.] 

The  commons,  who  form  the  remaining  branch  of  the 
parliament,  consist  of  the  representatives  of  the  nation  at 
large  (exclusive  of  the  peerage),  elected  by  the  means  that 
we  shall  have  occasion  to  explain  in  the  course  of  this 
chapter.  [In  a  free  state  every  man,  who  is  supposed  a 
free  agent,  ought  to  be  in  some  measure  his  own  governor; 
and  therefore  a  branch  at  least  of  the  legislative  power 
should  reside  in  the  whole  body  of  the  people.  And  this 
power,  when  the  territories  of  the  state  are  small  and  its 
citizens  easily  known,  may  be  exercised  by  the  people  in 
their  aggregate  or  collective  capacity,  as  was  ordained 
in  the  petty  republics  of  Greece,  and  the  first  rudiments 
of  the  Roman  state.  But  this  will  be  highly  inconvenient 
when  the  public  territory  is  extended  to  any  considerable 
degree,  and  the  number  of  citizens  is  increased.  Thus 
when,  after  the  social  war,  all  the  burghers  of  Italy  were 
admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  assemblies,  it  became  impossible  to  distinguish 
the  spurious  from  the  real  voter,  and  from  that  time  all 
elections  and  popular  deliberations  grew  tumultuous  and 
disorderly ;  which  paved  the  way  for  Marius  and  SyUa, 
Pompey  and  Csesar,  to  trample  on  the  liberties  of  their 
country,  and  at  last  to  dissolve  the  commonwealth.  In 
so  large  a  state  as  ours,  it  is  therefore  very  wisely  con- 
trived that  the  people  should  do  that,  which  it  is  imprac- 
ticable to  perform  in  person,  by  their  representatives, 
who  are  chosen  by  a  number  of  minute  and  separate 
districts,  whereiu  all  the  voters  are,  or  easily  may  be, 
distinguished.]  Accordingly  the  counties  (o)  are  re- 
presented in  our  parliament  by  those  members  who  are 

(o)  "  The  counties  are  therefore  "  citizens  and  burgesses,  chosen  by 

"  represented  by  knights,  elected  by  "  the  mercantile  part  or  supposed 

"  the  proprietors  of  lands  :  the  cities  "  trading  interest  of  the  nation.'' 

"  and  boroughs  are  represented  by  (1  Bl.  Com.  p.  159.) 
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technically  called  knights  of  shires  (p),  and  the  cities 
and  boroughs  by  those  who  are,  in  like  manner,  termed 
citizens  and  burgesses  (5-).  The  universities,  also,  of 
Oxford,  Cambridge,  and  London,  are  represented  by 
persons  chosen  by  their  respective  graduates  (r).  The 
collective  number  of  English  and  "Welsh  representatives 
is  (at  present)  491  (s),  of  Scottish  60,  of  Irish,  105,  in 
all  656  (i).  [And  every  member,  though  chosen  by  one 
particular  district,  when  elected  and  returned,  serves 
for  the  whole  realm :  for  the  end  of  his  coming  thither 
is  not  particular,  but  general ;  not  barely  to  advantage 
his  constituents,  but  the  commonwealth;  to  advise  the 


{p)  Of  the  English  and  Welsh 
counties,  Yorkshire  (from  and  after 
the   year   1869)   is  to  return  ten. 
members ;  Lancashire,  eight  mem- 
bers—  nine   counties  six  members 
each,   and  sixteen  of    the  others, 
four  members  each ;   viz.  two  for 
each  division ; — each  division  being 
considered  as  a  separate  county  for 
all  electoral  purposes.    The  number 
of  members  for  each  of  the  remain- 
ing counties  (including  the  Isle  of 
Wight,  which  ranks,  for  electoral 
purposes,  as  a  separate  county),  is 
to  be  three,  two,  or  one  respectively. 
By  30  &  31  Vict.  c.  102,  s.  9,  it  is 
enacted  that  at  a  contested  election 
for  a  county  returning  three  mem- 
bers, no  person  shall  vote  for  more 
than  two  candidates.    This  provi- 
sion will  apply  to  Berkshire,  Bucks, 
Cambridgeshire,  Dorset,  Hereford- 
shire, Herts,  and  Oxfordshire,  each 
of  which  is  to  be  represented  by 
three  members. 

(5')  Of  the  cities  and  boroughs, 
London  (from  and  after  the  year 
1869)  is  to  return  four  members, 
Manchester,  Liverpool,  Birming- 
ham and  Leeds  respectively  three, 
most  of  the  others  two,  and  the  re- 


mainder one.  See  2  Will.  4,  t.  45, 
s.  8,  and  sched.  E  ;  30  &  31  Vict. 
c.  102,  a.  18.  By  the  Act  last  men- 
tioned (ss.  9,  10),  at  a  contested 
election  for  any  borough  returning 
three  members,  no  person  shall  vote 
for  more  than  two  candidates ;  or 
in  the  city  of  London,  for  more  than 
three.  In  Wales,  the  right  of  elec- 
tion for  some  of  the  principal  towns 
or  boroughs  represented  is  shared 
by  other  boroughs,  which  are  called 
"  contributory  boroughs."  (See  81 
&  32  Vict.  c.  58,  s.  16.) 

(r)  The  four  universities  of  Scot- 
land, and  that  of  Dublin,  are  also 
duly  represented  in  the  united  House 
of  Commons. 

(«)  In  the  time  of  Lord  Coke, 
the  number  was  493  (4  Inst.  1). 

(*)  By  7  &  8  Vict.  c.  53,  and  15 
&  16  Vict.  c.  9,  the  boroughs  of 
Sudbury  and  St.  Albans  were  wholly 
disfranchised  for  bribery,  and  by 
30  &  31  Vict.  c.  102,  (amended 
in  this  particular  by  31  Vict.  c.  6,) 
the  same  punishment  for  the  same 
cause  was  inflicted  on  the  boroughs 
of  Totnes,  Eeigate,  Great  Yar- 
mouth, and  Lancaster. 

A  A  4 
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[crown  (as  appears  from  the  writ  of  summons)  "  de  com- 
muni  consilio  super  negotiis  quibusdam  arduis  et  urgenti- 
hus,  regem,  statum,  defensionem  regni  Anglics  et  ecclesiee 
Anglicana  concernentibus"  {x).  And  therefore  he  is  not 
bound  to  consult  with,  or  take  the  advice  of,  his  con- 
stituents upon  any  particular  point,  unless  he  himself 
thinks  proper  and  prudent  so  to  do. 

These  are  the  constituent  parts  of  a  parliament ;  the 
king,  the  lords  spiritual  and  temporal,  and  the  commons : 
parts,  of  which  each  is  so  necessary,  that  the  consent  of 
all  three  is  required  to  make  any  new  law  that  shall  bind 
the  subject.  Whatever  is  enacted  for  law,  by  one,  or 
by  two  only,  of  the  three,  is  no  statute ;  and  to  it  no 
regard  is  due,  unless  in  matters  relating  to  their  own 
privileges.]  For  though,  in  the  time  of  the  Great 
Rebellion,  [the  commons  once  passed  a  vote  {y),  "  that 
"  whatever  is  enacted  or  declared  for  law  by  the  commons 
"  in  parliament  assembled,  hath  the  force  of  law ;  and 
"  all  the  people  of  this  nation  are  concluded  thereby, 
"  although  the  consent  and  concurrence  of  the  king  or 
"  house  of  peers  be  not  had  thereto ;" — yet,  when  the 
constitution  was  restored  in  all  its  forms,  it  was  particu- 
larly enacted  by  statute  13  Car.  II.  c.  1,  that  if  any 
person  should  maliciously  or  advisedly  affirm  that  both 
or  either  of  the  houses  of  parliament  have  any  legislative 
authority  without  the  king,  such  persons  should  incur 
all  the  penalties  of  a  prcemunire  ;]  that  is,  the  forfeiture 
of  lands  and  goods,  imprisonment,  and  loss  of  all  civil 
rights  («). 

III.  [We  are  next  to  examine  the  laws  and  customs 
relating  to  parliament,  thus  united  together  and  con- 
sidered as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says,  Sir 
Edward  Coke,  is  so  transcendant  and  absolute,  that  it 

(as)  4  Inst.  14.  (z)  Vide,  post,  vol.  rv.  p.  260. 

iy)  4th  Jan.  1648. 
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[cannot  be  confined,  eitter  for  causes  or  persons,  within 
any  bounds  (a).     And  of  this  high  court,  he  adds,  it  may 
be  truly  said,  "  si  antiquitatem  species,  est  vetustissima  ; 
si  dignitatem,  est  honoratissima ;  si  jurisdictionem,  est 
capacissima."      It  hath    sovereign   and   uncontrollable 
authority  in  the  making,  confirming,  enlarging,  restrain- 
ing, abrogating,  repealing,  reviving  and  expounding  of 
laws  concerning  matters  of  all  possible  denominations, 
«cclesiastical  or  temporal,  civil,  military,  maritime,  or 
criminal :  this  being  the  place  where  that  absolute  despotic 
power,  which  must  in  all  governments  reside  somewhere, 
is  entrusted  by  the  constitution  of  these  kingdoms.     All 
mischiefs  and  grievances,  operations  and  remedies,  that 
transcend  the  ordinary  course  of  the  laws,  are  within  the 
reach  of  this  extraordinary  tribunal.     It  can  regulate  or 
new  model  the  succession  to  the  crown  ;  as  was  done  in 
the  reign  of  Henry  the  eighth  and  William  the  third. 
It  can  alter  the  established  religion  of  the  land ;  as  was 
done  in  a  variety  of  instances,  in  the  reigns  of  king  Henry 
the  eighth  and  his  three  children.     It  can  change  and 
create  afresh  even  the  constitution  of  the  kingdom  and 
of  parliaments  themselves ;  as  was  done  by  the  acts  of 
Union,  and  the  several  statutes  for  triennial  and  septennial 
elections.     It  can,  in  short,  do  everything  that  is  not 
naturally    impossible ;    and    therefore    some    have   not 
scrupled  to  call  its  power,  by  a  figure  rather  too  bold, 
the  omnipotence  of  parliament.     True  it  is,  that  what 
the  parliament  doth,  no  authority  upon  earth  can  undo : 
so  that  it  is  a  matter  most  essential  to  the  liberties  of  this 
kingdom,  that  such  members  be  delegated  to  this  impor- 
tant trust  as  are  most  eminent  for  their  probity,  their 
fortitude,  and  their  knowledge ;   for  it  was  a  known 
apophthegm  of  the  great  lord  treasurer  Burleigh,  "  that 
England  could  never  be  ruined  but  by  a  parliament ;" 
and,  as  Sir  Matthew  Hale  observes  (S),  "  this  being  the 
"  highest  and  greatest  court,  over  which  none  other  can 

<a)  i  Inst.  36.  (J)  Of  Parliaments,  49. 
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["  have  jurisdiction  in  the  kingdom,  if  by  any  means  a 
"  misgovemment  should  any  way  fall  upon  it,  the  sub- 
"  jects  of  this  kingdom  are  left  without  all  manner  of 
"  remedy."  To  the  same  purpose  the  president  Montes- 
quieu, though  it  is  to  be  hoped  too  hastily,  presages  that 
as  Rome,  Sparta  and  Carthage  have  lost  their  liberty, 
and  perished,  so  the  constitution  of  England  will  in 
time  lose  its  liberty,  and  will  perish;  it  will  perish  when- 
ever the  legislative  power  shall  become  more  corrupt  than 
the  executive  (c). 

It  must  be  owned  that  Mr.  Locke,  and  other  theoretical 
writers,  have  held,  that  "  there  remains  still  inherent  in 
"  the  people  a  supreme  power  to  remove  or  alter  the 
"  legislative,  virhen  they  find  the  legislative  act  contrary 
"  to  the  trust  reposed  in  them :  for,  when  such  trust  is 
"  abused,  it  is  thereby  forfeited,  and  devolves  to  those 
''  who  gave  it "  {d).  But  however  just  this  conclusion 
may  be  in  theory,  we  cannot  practically  adopt  it,  nor 
take  any  legal  steps  for  carrying  it  into  execution,  under 
any  dispensation  of  government  at  present  actually  exist- 
ing. For  this  devolution  of  power  to  the  people  at  large 
includes  in  it  a  dissolution  of  the  whole  form  of  govern- 
ment established  by  that  people;  reduces  all  the  members 
to  their  original  state  of  equality ;  and  by  annihilating 
the  sovereign  power,  repeals  all  positive  laws  whatsoever 
before  enacted.  No  human  laws  will  therefore  suppose 
a  case,  which  at  once  must  destroy  all  law,  and  compel 
men  to  build  afresh  upon  a  new  foundation;  nor  will 
they  make  provision  for  so  desperate  an  event  as  must 
render  all  legal  provisions  ineffectual.  So  long,  there- 
fore, as  the  English  constitution  lasts,  we  may  venture 
to  affirm  that  the  power  of  parliament  is  absolute  and 
without  control. 

In  order  to  prevent  the  mischiefs  that  might  arise,  by 
placing  this  extensive  authority  in  hands  that  are  either 

(o)  Sp.  L.  11,  G.  {d)  On  Gov.  p.  2,  as.  U9,  227. 
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[incapable,  or  else  improper,  to  manage  it,  it  is  part  of 
the  custom  and  law  of  parliament,  that  no  one  shall  sit 
or  vote  in  either  house,  unless  he  be  twenty-one  years 
of  age  (e).  This  is  also  expressly  declared  by  statute 
7  &  8  Will.  III.  c.  25,  with  regard  to  the  house  of 
commons;  doubts  having  arisen,  from  some  contradic- 
tory adjudications,  whether  or  no  a  minor  was  incapa- 
citated from  sitting  in  that  house  {/).  It  was  also 
enacted  by  statutes  30  Car.  II.  st.  2,  and  1  Geo.  I. 
sess.  2,  c.  13  (ff),  that  no  member  should  vote  or  sit  in 
either  house  till  he  had  in  the  presence  of  the  house 
taken  the  oaths  of  allegiance,  supremacy,  and  abju- 
ration. J  But  in  place  of  these,  a  new  and  uniform  oath 
was  provided  by  29  &  30  Vict.  c.  19,  to  be  used  by 
every  member  of  either  house  on  taking  his  seat — the 
words  of  which  (since  recently  again  resettled)  have 
been  framed  so  as  to  suit  all  members,  whether  belong- 
ing or  not  belonging  to  the  Church  of  England  (A). 
And  it  is  also  provided  that  Quakers  and  such  others  (i) 
as  are   permitted  by  law  to  affirm  are   to  make    and 

(fl)  Whitelock,  c.  60  ;  4  Inst.  47.  c.  72,  in  place  of  the  oath  provided 

(/)  Com.  Joum.  16  Dec.  1690.  by  29  &   30  Vict.  c.  19)  wiU  be 

(g)  1  Geo.  1,  sess.  2,  c.  13,  s.  17,  found  post,  p.  429. 
repealed  by  29  &  30  Vict.  c.  19,  in  (i)  A  general  permission  to  afiirm 

sched.    See  also  15  &  16  Vict.  c.  instead  of  using  the  words  appU- 

43.  cable  to   an    oath,  was   given  to 
(A)  Prior  to  this  Act  (The  Parlia-       Quakers  and  Moravians  by  3  &  4 

mentary  Oaths  Act,  1866),  special  Will.  4,  c.  49,  and  to  Separatists 

enactments  existed  in  reference  to  by  3  &  4  Will.  4,  c.  82 ;  a  statute 

the  swearing  of  such  members  as  which  describes  these  last  as  "  a 

were  Roman  Catholics  (see  10  Geo.  class  or  sect  of  Dissenters,  who  from 

4,  i;.  7),  or  of  the  Jewish  persuasion  conscientious  scruples  refuse  to  take 

(see  21  &  22  Vict.  cc.  48,  49 ;  23  &  an  oath  in  courts  of  justice  and 

24  Vict.  c.  63).    As  to  the  exclu-  other  places."    And  by  1  &  2  Vict, 

sion  of  the  Jews  from  parliament  c.  77,  the  same  indulgence  is  ex- 

by  reason  of  the  oath  formerly  in  tended   to   those  who   have   been  ' 

force,  purporting  to  be  made  "on  the  Quakers  and  Moravians,  and  still 

true  faith  of  a  Christian,"  see  Miller  retain  conscientious   objections  to 

V.   Salomons,   8  Exch.  778.     The  taking  an  oath.    See  also  1  &  2 

form  of  the  present  oath  of  allegi-  Vict.  cc.  6,  10. 
ance  (as  settled  by  31  &  32  Vict. 

A  a6 
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subscribe  their  "affirmation"  on  taking  their  seat  in 
the  same  form  as  other  members  of  the  house,  with  the 
substitution  only  of  words  making  it  an  affirmation 
and  not  an  oath  (A).  [Aliens,  unless  naturalized,  were 
likewise  by  the  law  of  parliament  incapable  to  serve 
therein  (?);  and  now  it  is  enacted,  by  statute  12  &  13 
Will.  III.  c.  2,]  that  no  person  bom  out  of  the  united 
kingdom  or  the  dominions  thereunto  belonging,  even 
though  he  be  naturalized  or  made  a  denizen  (except 
such  as  are  born  of  English  parents),  shall  be  capable 
of  being  a  member  of  either  house  of  parliament  (?n). 
And  there  are  not  only  these  standing  incapacities ;  but 
[if  any  person  is  made  a  peer  by  the  crown,  or  elected  to 
serve  in  the  house  of  commons  by  the  people,  yet  may  the 
respective  houses  upon  complaint  of  any  crime  in  such 
person,  and  proof  thereof,  adjudge  him  disabled  and  in- 
capable to  sit  as  a  member;  and  this  by  the  law  and 
custom  of  parliament  («). 

For,  as  every  court  of  justice  hath  laws  and  customs 
for  its  direction,  some  the  civil  and  canon,  some  the 
common  law,  others  their  own  peculiar  laws  and  customs, 
so  the  high  court  of  parliament  hath  also  its  own  pecu- 
liar law,  called  the  lex  et  consuetudo  parliamenti ;  a  law 
which,  Sir  Edward  Coke(o)  observes,  is,  "  ab  omnibus 

(Ji)  See  29  &  30  Vict.  c.  19,  s.  4  ;  ever,  (which  provides  a  new  and 

31  &  32  Vict.  c.  72,  s.  11.  additional  method  of  naturalization 

{V)  1  Com.  Joum.  10  Mar.  1623.  for  aliens,  viz.  by  a  certificate  from 

(jm)  In  reference  to  this  enactment,  a  principal  secretary  of  state,)  it  is 

and  in  order  to  preserve  it  "  entire  provided  that  the  alien  naturalized 

and  inviolable,"  it  was  afterwards  by  such  method  shall  not  be  capable 

provided  by  1  Geo.  1,  sess.  2,  c.  4,  of   being  a  member  of  the  privy 

s.  2,  that  in  every  bill  for  natnrali-  council  or  of  either  house  of  parlia- 

zation  there  should  be  a  clause  de-  ment  (vide  post,  p.  439). 

.daring  that  the  person  naturalized  (»)  Whitelock  of  Pari.  c.  102. 

should  not  thereby  be  enabled  to  be  See    Lords'  Joum.  8  May,  1620 ; 

of  the  privy  council  or  a  member  13  May,  1624;  26  May,  1725  j  Com. 

of  either  house  of  parliament,  or  to  Joum.  14  Feb.  1580 ;  21  Jun.  1628; 

take  any  office  or  grant  of  lands,  21  Jan.,  9  Nov.  1640  j  6  Mar.  1676; 

&c.,  from  the  crown;  but  this  pro-  6 Mar.  1711;  3 Feb.  1769  ;  17  Feb. 

vision  is  repealed  by  the  7  &  8  Vict.  1769 ;  3  May,  1783. 

c.  66,  s.  2.    By  this  latter  Act,  how-  (o)  1  Inst.  11. 
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\_qu<Brenda,  a  multis  ignorata,  a  paucis  cognita  "  (p).  It 
will  not,  therefore,  be  expected  that  we  should  enter 
into  the  examination  of  this  law  with  any  degree  of 
minuteness,  since,  as  the  same  learned  author  assures 
us  iq),  it  is  much  better  to  be  learned  out  of  the  rolls  of 
parliament,  and  other  records,  and  by  precedents  and 
continual  experience,  than  can  be  expressed  by  any  one 
man.  It  will  be  sufficient  to  observe,  that  the  whole  of 
the  law  and  custom  of  parliament  has  its  original  from 
this  one  maxim,  "  that  whatever  matter  arises  concern- 
"  ing  either  house  of  parliament  ought  to  be  examined, 
"  discussed  and  adjudged  in  that  house  to  which  it 
"  relates,  and  not  elsewhere  "  (r).  Hence,  for  instance, 
the  lords  wiU  not  suffer  the  commons  to  interfere  in  set- 
tling the  election  of  a  peer  of  Scotland;  the  commons 
will  not  allow  the  lords  to  judge  of  the  election  of  a 
burgess  {]  nor  will  the  courts  of  law  interfere  with  the 
province  of  either  house  of  parliament,  by  examining 
the  merits  of  either  case(*).  [But  the  maxims  upon 
which  it  proceeds,  together  with  the  method  of  proceedr 
ing,  rest  entirely  in  the  breast  of  the  parliament  itself.] 

The  privileges  of  parliament  are  also  very  consider- 
able, and  were  principally  established  [in  order  to  pro- 
tect its  members,  not  only  from  being  molested  by  their 
fellow  subjects,  but  also  more  especially  from  being 
oppressed  by  the  power  of  the  crown,]  Their  extent  is 
nowhere  clearly  defined ;  and  accordingly  we  find,  that 
[when,  in  the  thirty-first  year  of  Henry  the  sixth,  the 
house  of  lords  propounded  a  question  to  the  judges  con- 
cerning them,  the  chief  justice.  Sir  John  Fortescue,  in 

{p)  Lord  Holt  has  observed  that  ( j)  4  Inst.  50. 

"  as  to  what  my  Lord  Coke  says,  (r)  4  Inst.  15. 

"  that  the  lex  parliamenti  est  u,  (s)  1  Bl.  Com.  163 ;   see  E.  v. 

"  multis  ignorata,  that  it  is  only  Flower,  8  T.  E.  314  ;  Bm-dett  v. 

"  because  they  will  not  apply  them-  Abbott,  14  East,  110  ;  Hobhouse's 

"  selves  to  understand  it." — 2  Lord  case,  3  Bam,  &  Aid,  420  ;  2  Chit, 

Kaym.    1114;    Christian's   Black-  B.  207. 
stone,  vol.  i.  p.  163. 
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[the  name  of  his  brethren,  declared  "  that  they  ought 
"  not  to  make  answer  to  that  question ;  for  it  hath  not 
"  been  used  aforetime  that  the  justices  should  in  any- 
"  wise  determine  the  privileges  of  the  High  Court  of 
"  Parliament.  For  it  is  so  high  and  mighty  in  its 
"  nature,  that  it  may  make  law ;  and  that  which  is 
"  law  it  may  make  no  law ;  and  the  determination 
"  and  knowledge  of  that  privilege  belongs  to  the  lords 
"  of  parliament,  and  not  to  the  justices"  (s).]  A  more 
manly  tone,  however,  is  perceptible  in  the  doctrine  of 
Lord  Holt  (delivered  at  a  period  when  the  principles  of 
the  constitution  were  better  imderstood),  "  that  the 
"  authority  of  parliament  is  from  the  law,  and  as  it  is 
"  circumscribed  by  law,  so  it  may  be  exceeded ;  and  if 
"  they  do  exceed  those  legal  bounds  and  authority,  their 
"  acts  are  wrongful  and  cannot  be  justified,  any  more 
"  than  the  acts  of  a  private  man "  (#).  In  strict  con- 
formity with  which  later  and  more  satisfactory  opinion, 
when  a  person,  sued  in  a  court  of  law  for  an  alleged 
violation  of  private  right,  pleaded,  that  the  act  was  done 
under  the  authority  of  an  order  of  the  house  of  commons, 
the  court  held  that  it  was  not  precluded,  on  the  ground 
of  parliamentary  privilege,  from  considering  whether  the 
authority  of  the  house  constituted,  in  point  of  law,  a 
sufficient  justification  of  the  act;  nor  from  giving  judg- 
ment in  favour  of  the  plaintiff,  if  it  deemed  the  justi- 
fication insufficient  (m). 

The  more  notorious  privileges  of  the  members  of  either 
house  are  as  follows :  First,  privilege  of  speech,  [as  to 
which  it  is  declared  by  the  statute  1  W.  &  M,  sess.  2, 
c.  2,  to  be  one  of  the  liberties  of  the  people,  "  that  the 
"  freedom  of  speech,  and  debates  and  proceedings  in 
"  parliament,  ought  not  to  be  impeached  or  questioned 

■(«)  Seld.  Baron,  part.  i.  c.  4;  3  1114. 
AVils.  183 ;  Burdett  v.  Abbott,  14         (u)  See  Stockdale  v.  Hansard,  9 

East,  1 )  4  Taunt.  401.  Ad.  &  Ell.  1  ;  11  Ad.  &  Ell.  253  ; 

(t)  Salk.    505  J    2    Ld.    Eaym.  Howai-d  v.  Gossett,  10  Q.  B.  359. 
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["  in  any  court  or  place  out  of  parliament."  And  this 
freedom  of  speech  is  particularly  demanded  of  the  sove- 
reign by  the  speaker  of  the  house  of  commonsj  at  the 
opening  of  every  new  parliament  (?;).] 

Secondly,  privilege  of  person :  for  a  peer  (by  virtue 
of  his  dignity)  is  exempt  from  arrest  in  civil  cases  at 
all  times  (w) ;  and  a  member  of  the  house  of  commons 
(by  the  privilege  of  parliament)  is  so  exempt,  while  the 
house  is  sitting,  and  also  for  such  a  period  before  the 
first  meeting,  and  after  the  dissolution  of  a  parliament, 
as  may  enable  him  conveniently  to  come  to  the  house 
from  and  return  to  any  part  of  the  kingdom  (x).  [This 
immunity  continues  also  for  forty  days  after  every  pro- 
rogation, and  for  forty  days  before  the  next  appointed 
meeting  (y) ;  which  is  now  in  efiect  so  long  as  the  par- 
liament subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time  (z).]  The  only  way,  in- 
deed, by  which  courts  of  justice  could  antiently  take 
cognizance  of  this  exemption  [was  by  writ  of  privilege 
in  the  nature  of  a  supersedeas,  to  deliver  the  member 
out  of  custody  when  arrested  in  a  civil  suit  (a).  For 
when  a  letter  was  written  by  the  speaker  to  the  judges 
to  stay  proceedings  against  a  privileged  person,  they 
rejected  it  as  contrary  to  their  oath  of  office  (5).  But 
since  the  statute  11  &  12  Will.  III.  c.  3,  which  enacts, 
that  no  privileged  person  shall  be  subject  to  arrest  or 
imprisonment,  it  hath  been  held  that  such  arrest  is  irre- 


(»)     See    May's    Parliamentary  combe,  1  Exch.  430. 

Practice,  p.  66  (3rd  edit.)  (_z)  This  immnnity  from  arrest  is 

(ro)  See  6  Eep.  62 ;  9  Eep.  49  a,  as  autient  as  Edward  the  Confessor, 

68  a ;  2  Hen.  Bla.  272 ;  Couche  v.  in  whose  laws  (c.  3)  we  find  this 

Lord  Anmdel,  3  East,  127 ;  1  Vent,  precept,—''  ad  synados  venientibus, 

298  ;  Davis  v.  Lord  Kendlesham,  7  give  svMimwniti  sint,  give  per  se 

Tamit.  679 ;   E.  v.  Bishop  of  St.  qwid  agendum  Mbuerint,  sit  swm- 

Asaph,  1  Wils.  332.  ma  pax." 

.   (iff)  .  See   Cassidy  v.  Steuart,   2  (as)  By.  59 ;  4  Pryn.  Brev.  Pari. 

Man.  &  Gr.  169.  757. 

(y)  2  Lev.  72 ;  Goody  v.  Dun-  (i)  Latch,  48 ;  Noy,  83. 
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[gular  ab  initio,  and  that  the  party  may  be  discharged 
upon  motion (c).  It  is  to  he  ohserved,  that  there  is  no 
precedent  of  any  such  writ  of  privilege,  but  only  in  civil 
suits ;  and  that  the  statute  of  1  Jac.  I.  c.  13,  and  that 
of  King  William,  (which  remedy  some  inconveniences 
arising  from  privilege  of  parliament,)  speak  only  of  civil 
actions.  And  therefore  the  claim  of  privilege  hath  been 
usually  guarded  with  an  exception  as  to  indictable 
crimes  (<f) ;  or,  as  it  has  been  frequently  expressed,  of 
treason,  felony,  and  breach  (or  surety)  of  the  peace  (e).] 
And  so  fully  is  this  exception  established,  that  [instances 
have  not  been  wanting  wherein  privileged  persons  have 
been  convicted  of  misdemeanors,  and  committed,  or  pro- 
secuted to  outlawry,  even  in  the  middle  of  a  session  (/); 
which  proceeding  has  afterwards  received  the  sanction 
and  approbation  of  parliament  (^).  To  which  may  be 
added,  that  the  case  of  writing  and  publishing  seditious 
libels,  has  been  resolved  by  both  houses  not  to  be  enti- 
tled to  privilege  (h) ;  and  that  the  reasons  upon  which 
that  case  proceeded,  extend  equally  to  every  indictable 
offence.]  Even  in  indictable  cases,  however,  there  be- 
longs to  the  houses  of  parliament  [the  right  of  receiving 
immediate  information  of  the  imprisonment  or  deten- 
tion of  any  member,  vriith  the  reason  for  which  he  is 
detained  ;  a  practice  that  is  used  upon  the  slightest 
military  accusations,  preparatory  to  a  trial  by  a  court- 
martial  {{) ;  and  which  is  recognized  by  the  several 
temporary  statutes  for  suspending  the  Habeas  Corpus 

(o)  Str.    989 ;     see  Cassidy    v.  (li)  Com,    Jonm.    24tli    Not.  ; 

Steuart,  2  Scott,  N.  R.  432  ;  et  vide  Lords'  Jouin.  29th  Nov.  1763.  The 

10  Geo.  3,  c.  50,  cited  post,  p.  369.  contrary  had  been    determined   a 

{d)  Com.  Jomm.  17  Aug.  1641.  short  time  before,  in  the  case  of 

(«)  4  Inst.  25  ;  Com.  Joum.  20th  Mr.  Wilkes,  by  the  unanimous  judg- 

May,  1675.  ment  of  Lord  Camden  and  the  Court 

(/)  Mich.  16th  Edw.  4,  in  Scacc.  of  Common   Pleas,  2  Wils.   151. 

Ld.  Kaym.  1461.  (Christian's  Blackstone,  vol.  i.  p. 

{g)  Com.     Joum.    16th    May,  167.) 

1726.  (i)  Conj.  Joum.  20th  Apr.  1762. 
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[  Act(/);  whereby  it  is  provided  that  no  member  of  either 
house  shall  be  detained  till  the  matter  of  which  he  stands 
suspected  be  first  communicated .  to  the  house  of  which 
he  is  a  member,  and  the  consent  of  the  house  obtained 
for  his  commitment  or  detaining.  But  yet  the  usage 
has  uniformly  been,  ever  since  the  Revolution,  that  the 
communication  has  been  subsequent  to  the  arrest.J 

There  were  formerly  other  privileges  of  parliament, 
protecting  the  lands  and  goods  of  the  members,  and  even 
their  menial  servants,  not  only  from  illegal  violence,  but 
also  from  seizure  under  the  civil  process  of  the  courts 
of  law.  And  even  yet  [to  assault  by  violence  a  mem- 
ber of  either  house,  or  his  menial  servants,  is  a  high  con- 
tempt of  parliament,  and  there  punished  with  the  utmost 
severity ;  and  had  likewise  peculiar  penalties  annexed  to 
it  in  the  courts  of  law,  by  the  statutes  5  Hen.  IV.  c.  6, 
and  11  Hen.  VI.  c.  11.]  But  all  parliamentary  exemp- 
tions from  liability  to  civil  process,  save  only  as  to  the 
freedom  of  the  person  of  the  member  himself,  are  now 
at  an  end ;  having  been  first  restraiaed,  and  at  length 
totally  abolished,  by  the  legislature.  For  by  10  Geo.  III. 
c.  50  (ni),  it  is  enacted,  that  any  action  or  suit  may  at 
any  time  be  brought  against  any  member  of  either  house, 
or  against  their  servants,  or  any  other  person  entitled  to 
privilege  of  parliament ;  and  that  none  such,  nor  any 
process,  or  proceeding  thereupon,  shall  at  any  such  time 
be  impeached,  stayed  or  delayed  by  pretence  of  any  such 
privilege, — except  that  the  person  of  a  member  shall 
not  thereby  be  subjected  to  any  arrest  or  imprison- 
ment (n). 

In  addition  to  these  privileges  of  speech  and  of  person 

(J)  Seeparticularly  17Geo.  2,c.  6.  against  a  member  of  parliament, 

(ot)  And  see  the  previons  sta-  vide  snp.  pp.  157,  159.    A  member 

tutes,  11  &  12  Will.  3,  c.  3  ;  2  &  3  of  the  house  of  commons  becoming 

Anne,  >;.  18  ;  11  Geo.  2,  c.  24.  bankrupt  and  remaining  such  for  a 

(ri)  As  to  a  petition  of  bank-  twelvemonth,  loses  his  seat.    (52 

ruptcy  or  a  trader  debtor  summo  ii  Geo.  3,  c.  144.) 

VOL.  II.  B  B 
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belonging  to  the  two  houses  of  parliament,  we  may 
remark,  that  by  a  modern  statute  their  right  freely  to 
publish  their  own  reports,  papers,  votes,  and  other  pro- 
ceedings, is  specially  protected.  For  it  is  provided  by 
3  &  4  Vict.  c.  9,  that  the  defendant  in  any  civil  or 
criminal  proceeding  on  account  of  the  publication  of 
such  matters  by  authority  of  either  house,  may  have 
such  proceeding  against  him  stayed,  and  all  process 
therein  superseded,  by  the  court,  on  production  of  a 
proper  certificate  to  that  effect ;  and  that  the  like  remedy 
shall  be  afforded  to  a  party  who  is  sued  on  account  of 
his  having  published  copies  of  them ;  and  that  no  per- 
son shall  be  liable  to  any  civil  or  criminal  proceeding 
for  printing  extracts  or  abstracts  of  such  parliamentary 
documents,  provided  he  do  so  bona  Jide  and  without 
malice  (§'). 

It  is  moreover  clearly  settled,  that  in  any  case  in 
which  the  privileges  of  either  house  of  parliament  have 
been  violated,  it  has  power  to  commit  to  prison  the  person 
guilty  of  such  contempt  (/■)  ;  and  also,  by  its  order,  to 
set  at  liberty  any  one  who,  in  breach  of  its  privileges, 
may  have  been  arrested  in  respect  of  any  act  by  him  done 
in  his  capacity  of  member  of  parliament  (s). 

[These  are  the  general  heads  of  the  laws  and  customs 
relating  to  parliament,  considered  as  one  aggregate 
body.     We  will  next  proceed  to — 

IV.  The  laws  and  customs  relating  to  the  house  of 
lords  in  particular.  These,  if  we  exclude  their  judicial 
capacity,  which  will  be  more  properly  treated  of  in  a 


(ff)  See  Stockdale«.  Hansard,  11  Ad.  &  El.  1 ;  11  Ad.  &  El.  253. 
Ad.  &  El.  297,  as  to  the  practice  on  (s)  1  Jac.  1,  c.  13.    See  Burdett 

application  to  the  court  under  this  v.  Abbott,  14  East,  143 ;  and  the 

statute.  eases  of  breach  of  privilege  enume- 

(»•)  See  Burdett  v.  Abbott,  14  rated,  Stockdale  v.  Hansard,  9  Ad. 

East,  158  ;  Stockdale  v.  Hansard,  9  &  EI.  12,  note  (&). 
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[subsequent  part  of  these  Commentaries,  will  take  up 
but  little  of  our  time  (if).] 

One  very  antient  privilege,  only  Ttorth  mentioning  as 
illustrative  of  a  former  era,  [is  that  declared  by  the 
Charter  of  the  Forest  (m),  confirmed  in  parliament  in 
the  ninth  year  of  Henry  the  third :  viz.  that  every  lord 
spiritual  or  temporal  summoned  to  parliament,  and  pass- 
ing through  the  king's  forests,  may,  both  in  going  and 
returning,  kill  one  or  two  of  the  king's  deer  without 
warrant :  in  view  of  the  forester,  if  he  be  present,  or  on 
blowing  a  horn  if  he  be  absent ;  that  he  may  not  seem 
to  take  the  king's  venison  by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended, 
and  constantly  are,  by  the  judges  of  the  Court  of  Queen's 
Bench  and  Common  Pleas,  and  such  of  the  barons  of  the 
Exchequer  as  are  of  the  degree  of  the  coif, — as  likewise 
by  the  Queen's  learned  counsel,  being  Serjeants, — for 
their  advice  in  point  of  law,  and  for  the  greater  dignity 
of  their  proceedings.  The  secretaries  of  state,  with  the 
attorney  and  solicitor-general,  were  also  used  to  attend 
the  house  of  peers,  and  have  to  this  day,  (together  with 
the  judges  and  other  persons  above  mentioned)  their 
regular  writs  of  summons  issued  out  at  the  beginning 
of  every  parliament,  ad  tractandum  et  consilium  impen- 
dendum,  though  not  ad  consentiendum  (x);  but  whenever 
of  late  years  they  have  been  members  of  the  house  of 
commons  (y),  their  attendance  on  the  lords  hath  fallen 
into  disuse  («). 

{t)  Vide  post,  bk.  V.  c.  IV.  the  Eestoration,   declaring  the  at- 

(«)  C.  11.  torney-general  incapable  of  sitting 

(a;)  Stat.    31    Hen.    8,    c.    10  ;  among  the  commons.     Sir  Heneage 

Smith's  Commonw.  b.  2,  c.  3  ;  Moor,  Finch,  member  for  the  uniTersity  of 

551  ;  4  Inst,  i  :  Hale  of  Pari.  140.  Oxford,  afterwards  Lord  Notting- 

(j/)  See  Com.  Joum.  11th  April,  ham   and   chancellor,  was  the  first 

1614  ;    8th  Feb.   1620  ;    10th  I"eb.  attorney-general  who  enjoyed  that 

1625;  4  Inst.  48.  privilege.     (Sim.  28.)     Tothefunc- 

{z)  On  account  of  this  attendance  tionaries  mentioned  in  the  text,  as 

there  are  several  rcsoUitions  before  attendants  of  the  house  of  lords, 

B  B  2 
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[Another  privilege  is,  tbat  every  peer,  by  licence  ob- 
tained from  the  Crown,  may  make  another  lord  of  par- 
liament his  proxy  (a),  to  vote  for  him  in  his  absence  (5). 
A  privilege  which  a  member  of  the  other  house  can  by 
no  means  have,  as  he  is  himself  but  a  proxy  for  a  multi- 
tude of  other  people  (e). 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when 
a  vote  passes  contrary  to  his  sentiments,  to  enter  his  dis- 
sent on  the  journals  of  the  house,  with  the  reasons  for 
such  dissent;  which  is  usually  styled  his  protest  {d). 

All  bills,  likewise,  that  may  in  their  consequences  any 
way  affect  the  rights  of  the  peerage,  are  by  the  custom  of 
parliament  to  have  their  first  rise  and  beginning  in  the 
house  of  peers,  and  to  suffer  no  changes  or  amendments 
in  the  house  of  commons ;]  which  has,  however,  the 
power  of  rejecting  them  altogether. 

There  is  also  a  statute  peculiarly  relative  to  the  house 
of  lords,  viz.  6  Anne,  c.  63  (e),  [which  regulates  the  elec- 
tion of  the  sixteen  representative  peers  of  Iforth  Britain, 
in  consequence  of  the  twenty-second  and  twenty-third 
articles  of  the  Union :  and  for  that  purpose  prescribes 
the  oaths  to  be  taken  by  the  electors ;  directs  the  mode 
of  balloting;    prohibits  the  peers  electing  from  being 

Mr.  May,  in  his  Parliamentaiy  Prac-  sions.    As  to  proxies,  see  also  Com. 

tice  (3rd  edit.  p.  205),  adds  the  Dig.  Pai-1.  D.  19 ;  4  Inst.  12  ;   1 

Master  of  the  Rolls.  Woodd.  41. 

(a)  If  a  peer,  after  appointing  a         (J)  Seld.  Baronage,  p.  1,  c.  1. 
proxy,  appears  personally  in  parlia-  (c)  4  Inst.  12. 

ment,  his  proxy  is  revoked  and  an-         ((?)  Lord  Clarendon  relates,  that 

nulled.    (4  Inst.  13.)    By  the  orders  the  first  instances  of  protests  with 

of   the  house,  no  proxy  shall  rote  reasons,  in  England,  were  in  1641, 

upon  a  question   of   guilty  or  not  before  which  time  they  usually  only 

guilty ;    and  a  spiritual  lord  shall  set  down  their  names  as  dissentient 

only  be  a  proxy  for  a  spiritual  lord,  to  a  vote.     (1  Ld.  Mountm.  402.) 
and  a  temporal  lord  for  a  temporal.         (e)  This  Act  has  been  amended 

However,  by  an   order  of  March,  by  10  &  11  Vict.  i;.  52  ;  14  &  15 

1868,  the  House  of  Lords  have  sus-  Vict.  c.  87  ;  and  15  &  16  Vict.  c. 

pended  the  use  of  proxies  on  divi-  35.     See  also  2  &  3  Will.  4,  t.  63. 
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[attended  in  an  unusual  manner:  and  expressly  provides 
that  no  other  matter  shall  be  treated  of  in  that  assembly, 
save  only  the  election,  on  pain  of  incurring  a  prcBmunire.^ 
Provisions  are  also  made  by  39  &  40  Greo.  III.  c.  67, 
and  20  &  21  Vict.  c.  33,  as  to  the  manner  of  electing  the 
Irish  representative  peers. 

V.  [The  peculiar  laws  and  customs  of  the  house  of 
commons,  relate  principally  to  the  raising  of  taxes,  and 
the  election  of  members  to  serve  in  parliament  {/)• 

First,  with  regard  to  taxes;  it  is  the  antient  indis- 
putable privilege  and  right  of  the  house  of  commons,  that 
all  grants  of  subsidies  or  parliamentary  aids  do  begin  in 
their  house,  and  are  first  bestowed  by  them  (g) ;  although 
their  grants  are  not  effectual  to  all  intents  and  purposes, 
until  they  have  the  assent  of  the  other  two  branches  of 
the  legislature.  The  general  reason  given  for  this  ex- 
clusive privilege  of  the  house  of  commons  is,  that  the 
supplies  are  raised  upon  the  body  of  the  people;  and 
therefore  it  is  proper  that  they  alone  should  have  the 
right  of  taxing  themselves,]  through  their  representa- 
tives in  that  house.  [This  reason  would  be  unanswerable 
if  the  commons  taxed  none  but  themselves;  but  it  is  no- 
torious that  a  very  large  share  of  property  is  in  the  pos- 
session of  the  house  of  lords;  that  this  property  is  equally 
taxable  and  taxed  as  the  property  of  the  commons :  and 
therefore  the  commons  not  being  the  sole  persons  taxed, 
this  cannot  be  the  reason  of  their  having  the  sole  right 
of  raising  and  modelling  the  supply.  The  true  reason, 
arising  from  the  spirit  of  our  constitution,  seems  to  be 
this:  The  lords  being  a  permanent  hereditary  body, 
created  at  pleasure  by  the  sovereign,  are  supposed  more 


(/)  The  offices  of  the  house  of  Vict.  c.  77 ;  12  &  13  Vict.  c.  72; 

commons,  and  the  salaries  of  the  18  &  19  Vict.  c.  84 ;  19  &  20  Vict, 

different  officers,  are  regulated  by  c.  1. 

62  Geo.  3,  c.  11 ;  2  &  3  Will.  4,  u.  (y)  4  Inst.  29. 
105  ;  4  &  5  Will.  4,  c.  70  ;  9  &  10 
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[liable  to  be  influenced  by  the  crown,  and  when  once  in- 
fluenced, to  continue  so,  than  the  commons,  who  are  a 
temporary  elective  body,  freely  nominated  by  the  people. 
It  would  therefore  be  extremely  dangerous  to  give  the 
lords  any  power  of  framing  new  taxes  for  the  subject;  it 
is  sufficient  that  they  have  a  power  of  rejecting,  if  they 
think  the  commons  too  lavish  or  improvident  in  their 
grants.  And  so  reasonably  jealous  are  the  commons  of 
this  valuable  privilege,  that  they  will  not  permit  the 
least  alteration  or  amendment  to  be  made  by  the  lords 
to  the  mode  of  taxiag  the  people  by  a  money  bill :  under 
which  appellation  are  included  all  bills  by  which  money 
is  directed  to  be  raised  upon  the  subject,  for  any  purpose 
or  in  any  shape  whatsoever:  either  for  the  exigencies 
of  government,  and  collected  from  the  kingdom  in 
general ;  or  for  private  benefit,  and  collected  in  any 
particular  district,  as  by  turnpikes,  parish  rates,  and 
the  like.]  And  the  rule  is  even  extended  to  all  bills 
in  which  pecuniary  penalties  and  fines  are  imposed  for 
ofiiences ;  though  it  should  seem  to  be  carried  beyond  its 
original  principle,  when  the  money  raised  is  not  granted 
to  the  crown  (h). 

Next,  with  regard  to  the  election  of  the  members  of 
whom  the  house  of  commons  consists,  it  is  (in  a  general 
sense,  and  subject  to  certain  regulations  and  restrictions) 

(A.)  As  to  this,  see  86  Com.  J.  33  Hen.  6,  17  ;    as  to  which  see 

477;  104  Com.  J.  23.    According  Com.  Joum.    22nd   April,  1671.) 

to  Sir  Matthew  Hale  (On  Parlia-  But  Blaclstone  addg,  "  such  an  ex- 

ments,  65,  66)  it  is  allowable  for  "  periment  will  hardly  be  repeated 

the  lords  to  alter  a  money  bill  by  "  by  the  lords,  under  the  present 

shortening  the  period  for  which  a  "  improved  idea  of  the  prifilege  of 

tax  is  granted ;  in  such  case  he  is  "  the  house  of  commons  ;   and  in 

of  opinion  that  the  bill  need  not  be  "  any  case  where  a  money  bill  is 

sent  back  to  the  commons  for  their  "  remanded   to  the    commons,  all 

concurrence,  but  may  receive  the  "  amendments  in  the  mode  of  taxa- 

royal  assent  without  further  cere-  "  tion  are  sure  to  be  rejected."  (See 

mony.    The  foundation  for  this  is  1  Bl.  Com.  p.  170,  and  May's  Pari, 

the  practice  of  parliament  in  the  Pr.  p.  426,  3rd  ed.) 
reign  of  Hen.  VI.     (Year  Book, 


CHAP.  I. — OF  THE  PAKLIAMENT.  375 

the  act  of  the  people  at  large.  For,  in  our  mixed  and 
free  constitution,  the  law  concedes  to  the  people  (as 
before  explained),  not  only  the  right  of  being  represented 
in  the  legislative  body,  but  also  the  choice  of  their  own 
representatives  (i).  And  this  being  a  prerogative  of  the 
highest  importance  {k),  it  has  been  guarded  with  great 
anxiety  from  usurpation  or  abuse  [by  many  salutary 
provisions,  which  may  be  reduced  to  these  three  points : — 
1.  The  qualifications  of  the  electors.  2.  The  qualifica- 
tions of  the  elected.  3.  The  proceedings  at  elections.] 
These  points  (so  far  at  least  as  regards  England  and 
"Wales,  to  the  law  of  which  the  present  Commentaries 
are  confined)  shall  here  be  considered  in  detail. 

1.  [As  to  the  qualifications  of  the  electors.  The  true 
reason  of  requiring  any  qualification  at  all  with  regard 
to  property  in  voters,  is  to  exclude  such  persons  as  are  in 
so  mean  a  situation  that  they  are  esteemed  to  have  no  will 
of  their  own.  If  these  persons  had  votes,  they  would  be 
tempted  to  dispose  of  them  under  some  undue  influence 
or  other.  This  would  give  a  great,  an  artful,  or  a 
wealthy  man,  a  larger  share  in  elections  than  is  con- 
sistent with  general  liberty.  If  it  were  probable  that 
every  man  would  give  his  vote  freely  and  without  in- 
fluence of  any  kind,  then,  upon  the  true  theory  and 
genuine  principles  of  liberty,  every  member  of  the  com- 
munity, however  poor,  should  have  a  vote  in  electing 
those  delegates,  to  whose  charge  is  committed  the  dis- 
posal of  his  property,  his  liberty,  and  his  Hfe.  But 
since  that  can  hardly  be  expected  in  persons  of  indigent 
fortunes,  or  such  as  are  under  the  immediate  dominion 
of  others,  certain  qualifications  have  been  necessarily 

(i)  Vide  sup.  p.  368  j  et  vol.  I.  p.  terfered  in  the  assemblies  of  the 

34.  people,  was  punished  by  their  laws 

(A)  Blackstone  remarks  (toI.  i.  with  death;  because  such  a  man 

p.  171),  that  the  Athenians  were  so  was  esteemed  guilty  of  high  treason, 

justly  jealous  of  the  popular  right  of  by  usurping  those  rights  of  soye- 

legislation,  that  a  stranger  who  in-  reignty  to  which  he  had  no  title. 
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[estabKslied;  whereby  some  individuals,  who  are  suspected 
to  haTe  no  will  of  their  own,  are  excluded  from  voting, 
in  order  to  set  others,  whose  wills  may  be  supposed  inde- 
pendent, more  thoroughly  upon  a  level  with  each  other.] 
Hence  the  main  object  of  our  constitution  is  to  secure 
some  share  in  the  election  of  representatives  (so  far  as 
that  result  may  in  the  nature  of  .^things  be  approached), 
to  every  person  who  from  his  apparent  circumstances 
can  be  supposed  capable  of  an  independent  exercise  of 
the  privilege;  while,  on  the  other  hand,  it  regulates  the 
distribution  of  the  right  of  suffrage  with  some  regard 
to  the  consideration  of  comparative  wealth  or  property, 
by  allowing  a  person,  who  possesses  a  quaMcation  in 
more  places  than  one,  to  vote  in  the  election  for  each, 
and  consequently  to  share  in  returning  several  repre-^ 
sentatives  to  parliament.  Such  at  least  appears  to  be 
the  general  principle  of  that  reformed  system  of  par-: 
liamentary  representation  which,  after  severe  political 
struggles,  has  been  now  established  in  this  country  (I). 

But  to  return  to  our  qualifications ;  and,  first,  of  those 
which  belong  to  the  county  electors. 

The  knights  of  shires,  (or  members  for  counties,  or 
divisions  of  counties,)  are  considered  as  the  representa- 
tives of  the  landholders,  or  landed  interest.  Their 
electors,  therefore,  have  been  always  required  by  law 
to  have  estates  in  lands  or  tenements  within  the  county 
represented  (m) ;  and  an  estate  to  the  value  of  40«.  per 

(Z)  Blackstone  remarks  (vol.  i.  p.  Tegarded,  which  resulted  in  laws  of 
170),  that  the  constitution  of  suf-  a  too  levelling  principle, 
frages  with  us  is  framed  on  a  wiser  (m)  See  8  Hen.  6,  c.  7  ;  10  Hen, 
principle  than  either  of  the  methods  6,  i;.  2.  Such  lands  or  tenements 
of  voting  by  centuries  or  by  tribes  may  be  within  the  local  limits  of 
among  the  Eomans.  Tor,  by  the  any  borough  in  the  county,— pro- 
former  method,  it  was  chiefly  pro-  vided  such  borough  does  not  itself 
perty  which  turned  the  scale  (and  return  a  member  to  parliament,  or 
so  laws  were  produced  tending  too  if  the  estate  is  not  in  such  a  tene- 
much  to  aggrandize  the  patricians) ;  mont  as  will  confer  a  vote  for  the  bo- 
and,  in  the  latter,  numbers  only  were  rough  (vide  post,  pp.  391,  392). 
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annum  of  free  tenure,  and  in  whicli  the  interest  of  the 
voter  was  freehold,  was  formerly  the  invariable  qualifi- 
cation. But  in  the  year  1832  by  2  Will.  IV.  c.  45  (w),— 
the  "  Act  to  amend  the  Representation  of  the  People 
"  in  England  a,nd  Wales"  (commonly  called  the  Reform 
Act), — new  provisions  were  made  with  respect  to  the 
nature  and  value  of  the  estates  by  which  these  (as  well 
as  other)  electors  are  qualified ;  and  they  were  subjected, 
for  the  first  time,  to  a  system  of  registration.  And  these 
subjects  have  now  been  further  regulated  by  the  30  & 
31  Vict.  c.  102,  "  The  Representation  of  the  People 
"  Act,  1867"  (n).  Of  all  these  matters  in  their  order  (o). 
And,  in  the  first  place,  the  lands  or  tenements  in 
respect  of  which  a  vote  may  be  claimed  for  the  county, 
may  now  be  either  of  freehold,  copyhold  or  any  other 
tenure.  And  they  may,  moreover,  be  held  either  in  fee 
or  for  life  or  for  years,  or  even  by  mere  occupation  (/>). 
It  is  provided,  however,  that  no  mortgagee  of  any  lands 
or  tenements  shall  have  any  vote  by  reason  of  any  mort- 
gage therein,  unless  he  be  in  actual  possession  or  receipt 
of  the  rents  and  profits ;  but  that  the  right  of  voting  shall 
be  in  the  mortgagor  in  actual  possession  or  in  receipt  of 

(»)  There  is  also  the  31  &  32  Vict.  with  regard  to  the  Representation 

c.   58  ("  The  Parliamentary  Elec-  of  the  People  Act,  1867,  that  it  is 

"  tions  Registration  Act,  1868"),  in-  declared  by  that  statute  (section  56) 

troduced  mainly  with  the  object  of  that  the  franchises  thereby  conferred 

hastening  the  assembling,  as  soon  shall  be  in  addition  to  and  not  in 

as  practicable,  of  a  parliament  re-  substitution  of  any  franchises  pre- 

tumed  by  the   constituencies   en-  viously  existing,  but  so  that  no  per- 

franchised  by  the    Representation  son  shall  be  entitled  to  vote  for  the 

of  the  People  Act,  1867.    To  carry  same  place  in  respect  of  more  than 

out  this  design,  certain  alterations  one  qualification, 

are  made  in  the  usual  times  (men-  ( o)  As   to  the  analogous   mea- 

tioned  post,  p.  381)  for  revising  and  sures  of    reform  in ,  reference   to 

completing  the  lists  of  voters  for  the  Scotland  and  Ireland,  see  2  &  3 

current  year.     But  these  provisions  Will,  i,  c.  65  ;  31  &  32  Vict.  c.  48; 

are  to  affect  only  the  registration  and  2  &  3  Will,  i,  c.  88  j  31  &  32 

in  the  year  1 868,  and  some  of  the  Vict.  c.  49. 

others  which  are  contained  in  the  (p)  See  2  Will.  4,  c.  45,  ss.  18, 19, 

Act  refer  only  to  matters  of  detail.  20 ;  30  &  31  Vict.  c.  102,  ss.  6,  6. 
It  is  more  important  to  note  here, 
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the  rents  and  profits  thereof.  And  that  no  trustee  of 
any  lands  or  tenements,  shall  in  any  case  have  a  right  to 
vote  by  reason  of  any  trust  estate  therein ;  but  that  the 
cestui  que  trust  in  actual  possession  or  in  receipt  of  the 
rents  and  profits — though  they  be  received  through  the 
hands  of  the  trustee — may  vote  for  the  same  (§'). 

The  next  requisite  to  be  considered  is  the  value  of  the 
qualifying  estate.  And  here:  \.  As  to  freeholds.  "With 
respect  to  all  freeholders  of  inheritance — and  also  with 
respect  to  all  freeholders  for  life,  (provided  these  last 
shall  be  in  actual  and  bond  fide  occupation,  or  shall  have 
acquired  their  freeholds  by  marriage,  marriage  settle- 
ment, devise,  or  promotion  to  any  benefice  or  office,) — 
the  qualification  is  the  same  as  was  established  by  law, 
with  respect  to  all  freeholders,  before  the  passing  of  the 
Keform  Act,  viz.  "  40s.  by  the  year  at  least  above  all 
charges  "  (r).  But  with  respect  to  freeholders  not  of  in- 
heritance, but  for  life  only,  and  who  are  not  themselves 
"in  occupation,  nor  have  acquired  their  estates  in  any  of 
the  ways  just  mentioned,  their  lands  or  tenements  must 
be  of  "  the  clear  yearly  value  of  not  less  than  51.,  above 
"  all  rents  and  charges  payable  out  of  or  in  respect  of 
"  the  same  "  (s).      2.  As  to  lands  or  tenements  of  copy- 

(g-)  2  Will.  4,  c.  45,  s.  23 ;  6  &  7  Ms  own  work. 

Vict.  c.  18,  s.  74.  (s)  30  &  31  Vict.  c.  102,  s.  S. 

(r)  2  Will.  4,  c.  45,  s.  18.    The  By  the  Eeform  Act  of   1832,  the 

former  qualification  was  given  by  lands  or  tenements  of   such  free- 

8  Hen.  6,  c.  7,  and  18  Geo.  2,  c.  18,  holders  must  have  been  of  the  clear 

s.  1.    It  is  remarked  by  Blackstone  jearly  value  of  Wl.     Prior  to  that 

(vol.  i.  p.  173)  that  the  sum  of  40s.  Act  an  estate  of  that  nature,  though 

was  formerly  a   more    substantial  amounting   only  to  40i.  in  yearly 

qualification  than  it  now  appears.  value,  would   have    conferred  the 

For  he  considers  Bishop  Fleetwood,  franchise.  However,  any  individuals 

in   his    Chronicon    Preciosnm,    as  who  enjoyed  freeholds  conferring  a 

having   fully   proved    40s.  in  the  vote  when,  that  Act  passed,  retain 

reign  of  Henry  the  sixth  to  have  their  franchise  so  long  as  they  are 

been  equal  to  121.  per  annum  in  the  seised  of  the   same  freeholds  and 

reign  of  Queen  Anne;  and  Black-  are  duly  registered.  (2  Will.  4,  c.  45, 

stone  calculates  that  this  was  pro-  s.  18.) 
bably  equal  to  201.  at  the  date  of 
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hold  or  other  tenure  not  being  freehold.  Persons  seised 
thereof  at  law  or  in  equity  for  life  or  lives,  or  for 
any  larger  estate,  are  qualified  to  vote  for  the  county, 
if  the  property  be  of  the  "  clear  yearly  value  of  not  less 
"  than  5/.,  over  and  above  all  rents  and  charges  payable 
"  out  of  or  in  respect  of  the  same  "  {t).  3.  As  to  lease- 
holds. Every  person  entitled,  as  lessee  or  assignee,  to 
any  lands  or  tenements  (of  whatever  tenure)  for  the  unex- 
pired residue  of  a  term,  is  qualified  to  vote,  if  the  term 
was  originally  not  less  than  sixty  years  (whether  de- 
terminable on  life  or  not),  by  "  a  clear  yearly  value 
"of  51.  or  upwards  over  and  above  all  rents  and 
"  charges  payable  out  of  or  in  respect  of  the  same "  (m). 
And  if  the  term  was  originally  not  less  than  twenty  years 
(whether  so  determinable  or  not),  then  by  a  clear  yearly 
value  of  501.  or  upwards— over  and  above  such  rents  and 
charges  (w).  With  respect,  however,  to  a  sub-lessee,  or 
an  assignee  of  an  under  lease,  it  is  required,  that,  in  order 
to  vote  in  respect  of  such  term  of  twenty  years,  he  should 
be  also  in  actual  occupation  of  the  premises  {x).  4.  As 
to  the  franchise  by  occupation.  First,  every  person  is 
qualified  by  the  Reform  Act  of  1832,  "  who  shall  oc- 
"  cupy,  as  tenant,  any  lands  or  tenements  within  the 
"  county,  for  which  he  shall  be  liable  to  a  yearly  rent  of 
"  not  less  than  50^.  "  {y).  Secondly,  every  person  is 
qualified  by  the  Representation  of  the  People  Act,  1867, 
who,  as  owner  or  tenant,  shall  occupy  any  lands  or  tene- 

(t)  30  &  31  Vict.  c.  102,  a.  5.  seem  not  now  to  apply,  if  the  term 

(u)  Ibid.    By  the  Reform  Act  of  was  originally  not  less  than  siaity 

1832,  lands  and  tenements  of  copy-  years.    (See  30  &  31  Vict.  c.  102, 

hold  or  other  tenure  not  being  free-  s.  5.) 

hold,  or  being  leasehold,  must  have  (j/)  2  Will.  4,  c.  45,  s.  20.    By 

been  of  the  clear  yearly  value  of  6  &  7  Vict.  c.  18,  s.  73,  in  case  of 

10Z.,in  order  to  confer  a  vote.  Prior  joint  occupation,  each  occupier  may 

to  that  statute  such  property  was  no  vote,  provided  the  rent,  if  divided  by 

qualification  at  all.  the  number  of  occupiers,  will  give 

(«)  2  Will.  4,  u.  45,  5.  20.  mi.  for  each  person. 

(_x)  Ibid.    This  requisition  would 
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ments  within  the  county,  of  the  rateable  value  of  12?. 
a  year  or  upwards  "  («). 

Lastly,  As  to  registration.  It  is  in  all  cases  an  essen- 
tial requisite  to  the  right  of  voting,  that  the  voter  shall 
have  been  first  duly  registered  as  such  (a).  In  reference 
to  this,  the  overseers  of  every  parish  and  township  are  re- 
quired (by  6  &  7  Yict.  c.  18  and  28  &  29  Vict.  c.  36)  m 
every  year,  on  or  before  the  20th  of  June,  to  call,  by 
public  notice,  on  all  persons  therein  entitled  to  vote  for 
the  county,  who  are  not  already  on  the  register, — or  who 
have  changed  their  qualification  or  abode, — and  who  are 
desirous  of  having  their  names  inserted  in  the  register 
about  to  be  made,  to  send  in  to  them  a  notice  of.claim  in 
writing,  before  the  20th  July  in  the  same  year  (6) ;  and 
the  overseers  are  to  make  out  lists  of  persons  who  have 
sent  in  such  notices  accordingly  (c).  And  such  overseers 
are  further  required  (by  30  &  31  Vict.  c.  102)  them- 
selves to  cause  to  be  made  out  a  list  of  all  persons  on 
whom  a  right  to  vote  for  the  county  in  respect  of  the 
■occupation  of  premises  of  a  certain  rateable  value  is  con- 
ferred by  the  Representation  of  the  People  Act,  1867, 
in  the  same  manner  as  in  regard  to  voters  for  boroughs 


(z)  30  &  31  Vict.  c.  102,  s.  6.  ment,  or  devise,  or  unless  they  be 
But  before  a  man  can  be  placed  on  partners  carrying  on  business  tbere- 
the  register  in  respect  of  this  fran-  in  (sect.  27). 
chise  by  occupation,  he  must  have  (a)  2  Will.  4,  c.  45,  s.  26;  6  &  7 
paid  all  the  rates  up  to  the  preced-  Vict.  c.  18,  s.  2  ;  28  &  29  Vict.  c.  36; 
ing  5th  January,  as  mentioned,  post,  30  &  31  Vict.  c.  102,  ss.  3—6,  &c. 
p.  388.  It  may  be  further  remarked  (5)  28  &  29  Vict.  c.  36,  s.  2. 
that  in  case  of  a  joint  occupation,  (o)  The  clerk  of  the  peace  of 
if  the  rateable  value  on  being  divided  each  county  is  to  supply  the  over- 
would  give,  so  far  as  value  is  con-  seers  of  every  parish  and  tovmship 
cemed,  each  occupier  a  vote,  each  therein  with  proper  forms  for  this 
of  them  may  vote — but  not  so  that  purpose,  and  with  copies  of  such 
more  than  two  may  vote  in  respect  part  of  the  register  for  the  current 
of  the  same  premises,  unless  they  year  as  relates  to  such  parish  or 
"have  derived  the  same  by  descent,  township.  (28  &  29  Vict,  c.  36, 
succession,  marriage,  marriage  settle-  s.  3.) 
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as  hereafter  mentioned  (d).  And  these  several  lists, 
together  with  the  register  of  the  preceding  year,  are 
afterwards  revised  by  revising  barristers  appointed  for 
the  purpose ;  who  hold  open  courts  in  order  to  deter- 
mine the  validity  of  the  votes  in  every  case  of  objection, 
and  from  whose  decision  on  any  point  of  law  there 
is  an  appeal  to  the  Court  of  Common  Pleas  at  West- 
minster (e).  The  lists  and  register,  when  corrected,  are 
to  be  transmitted  by  the  revising  barristers  to  the  clerk 
of  the  peace  for  the  county  :  who  is  to  copy,  and  cause 
them  to  be  printed  into  a  book  (/).  That  book  is  to  be 
delivered  complete,  on  or  before  the  last  day  of  Decem- 
ber, to  the  sheriff,  to  remain  in  his  custody,  and  that  of 
his  successors  (g) ;  and  it  thereupon  becomes  the  register 
of  the  electors  for  that  county  for  the  then  succeeding 
year  (A).  It  is  provided,  however,  that  (subject  to  an 
exception  presently  to  be  mentioned)  no  person  shall 
be  so  registered  in  any  year,  as  a  freeholder,  copyholder, 
customary  tenant,  or  tenant  in  antient  demesne,  unless 
he  shall  have  been  in  the  actual  possession  of  the  pro- 
perty in  respect  of  which  he  claims,  or  in  the  receipt  of 
the  rents  and  profits  thereof  for  his  own  use,  for  six 
calendar  months,  at  least,  next  previous  to  the  last  day  of 
July  in  such  year  (i) ;  nor  as  leaseholder,  assignee  or  oc- 
cupier, unless  he  shall  have  been  in  such  receipt,  possession 
or  occupation  (as  the  case  may  require)  for  twelve  calendar 
months  next  previous  to  such  date  (A).  But  this  is  subject 

((Z)  30  &  31  Vict.  c.  35,  s.  30.  (i)  2  Will.  4,  c.  45,  s.  26  ;   see 

(e)  As  to  the  appointment  of  re-  30  &  31  Vict.  c.  102,  s.  5. 

vising  barristers  and  their  duties  (A)  2  WiU.  4,  c.  45,  a.  26  ;   30  & 

and  qualifications,  see  6  &  7  Vict.  81  Vict.  c.  102,  s.  5  ;  and  see  as  to 

c.  18,  ss.  28  et  seq.  ;  26  &  27  Vict.  freeholders,  13  Geo.  2,  c.  18,  s.  5. 

c.  122,  s.  4  ;  28  &  29  Vict.  c.  36,  By  6  &  7  Vict.  c.  18,  s.  73,  tenant 

and  29  &  30  Vict.  u.  64.  occupiers  may  rote  for  the  county 

(/)  6  &  7  Vict.  c.  18,  s.  47.  in  respect  of  different  premises,  if 

(^)  Ibid.  ;  30  &  31  Vict.  c.  102,  occupied  in   immediate  succession 

s.  38.  for  the   twelve    calendar   months. 

(A)  6  &  7  Vict.  c.  18,  3.  49.  And  by  30  &  31  Vict.  c.  102,  s.  26, 
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to  the  exception  just  referred  to,  viz.,  that  if  lands  or 
tenements  entitling  the  owner,  holder  or  occupier  under 
liability  to  pay  rent  to  vote,  shall  have  come  to  the  party 
at  any  time  within  these  respective  periods,  by  descent, 
succession,  marriage,  marriage  Settlement,  devise,  or  pro- 
motion to  any  benefice  in  a  church,  or  by  promotion  to 
any  office,  he  may  claim  to  have  his  name  inserted  as  a 
voter  in  the  then  next  lists,  and  be  registered  accordingly : 
—no  length  of  possession  or  receipt  of  profits  being  in 
that  case  required  (Z).  Moreover,  with  regard  to  the 
franchise  acquired  by  the  occupation  of  lands  or  tene- 
ments of  the  rateable  value  of  12Z.  or  upwards,  it  is  re- 
quired that  the  party  shall  during  the  preceding  twelve 
months  have  been  rated  to  all  poor  rates  (if  any)  made 
in  respect  of  the  premises,  and  shall,  before  the  20th  July 
in  the  same  year,  have  paid  all  the  rates  which  became 
payable  up  to  the  preceding  5th  January.  We  may  add 
to  the  foregoing  remarks  that  a  person  once  entered  on 
the  county  register,  need  make  no  fresh  claim  for  any 
succeeding  year,  so  long  as  the  nature  of  his  qualification 
and  his  place  of  abode  remain  the  same  (wz). 

So  much  with  respect  to  the  electors  of  knights  of  the 
shire.  As  for  the  electors  of  citizens  and  burgesses  (or 
members  who  represent  the  cities  and  towns),  these  are 
[supposed  to  be  the  mercantile  part  or  trading  interest 
of  this  kingdom.  But  as  trade  is  of  a  fluctuating 
nature  and  seldom  long  fixed  in  a  place,  it  was  for- 
merly left  to  the  crown  to  summon,  pro  re  nata,  the 

a  similar  rule  is  made  with  regard  be  placed  on,  the  register,  who — 

to  the  occupation  of  different  pre-  under  the  prorisiona  of  that  statute 

mises  in  immediate  succession,  both  — has  been  convicted  of  bribery  or 

in  respect  of  a  county  and  a  borough  undue  influence  ;  or  against  whom 

qualification.  judgment  has  been  obtained  for  any 

(V)  2  "Will,  i,  c.  45,  s.  26.  penal  sum  made  recoverable  in  re-* 

(m)  See  6  &  7  Vict.  c.  18,  ss.  5,  spect  of  those  offences,  or  of  treat- 

6    79.    By  17  &  18  Vict.  c.  102,  ing, — shall  have  his  name  expunged 

s.  6  (as  to  which  Act,  vide  post,  p.  or  be  rejected  from  the  list  of  voters 

390),  any  person  on,  or  claiming  to  by  the  revising  barrister. 
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[most  flourishing  towns  to  send  representatives  to  parlia- 
ment.] So  that,  as  towns  increased  in  trade  and  grew 
populous,  they  were  raised  to  the  rank  of  parliamentary 
boroughs  (w).  But  this  practice  having  long  been  dis- 
continued (o),  many  towns,  which  from  an  obscure  ori- 
ginal had  in  modern  times  risen  into  high  importance, 
remained  altogether  unrepresented  in  parliament,  except 
as  forming  part  of  the  county  in  which  they  lay.  On 
the  other  hand,  many  which  had  lost  their  consequence, 
and  some  which  had  become  in  a  manner  deserted,  were 
still,  according  to  the  antient  practice,  summoned  to  re- 
turn members  to  the  house  of  commons  (jo);  the  natural 
result  of  which  was,  to  place  their  elective  franchise  in 
effect  in  the  hands  of  some  private  proprietor,  locally 
connected  with  the  borough,  who  was  thus  enabled  to 
send  his  own  nominees  to  parliament.  But  by  the  Reform 
Act  passed  in  the  year  1832  a  new  arrangement  was 
made,  under  which  the  representation  of  the  trading  and 
manufacturing  interests  was,  in  both  these  particulars, 
placed  upon  a  different  basis ;  no  towns  of  conspicuous 
importance  being  then  left  unrepresented,  and  those 
which  had  fallen  into  comparative  insignificance  being 
deprived  of   their  rank  as  parliamentary  boroughs  (§'). 


(ra)  It  will  be  remembered  (ride  burtben  also  then  lay  upon  counties, 
sup.  vol.  I.  p.  130),  that  a  "  borough"  The  wages  for  a  knight  of  the  shire 
is  properly  a  town  or  city  represented  were  is.  a  day,  for  a  citizen  or  bur- 
in parliament,  though  the  term  has  gess,  2s., — according  to  the  rate  es- 
occasionally  (as  in  the  Municipal  tablished  in  the  reign  of  Edward 
Corporation  Act)  a  wider  significa-  the  third.  (1  Bl.  Com.  174.)  See 
tion.  Prynne's  Fourth  Register  of  Par- 
(o)  See  Chit.  Prerog.  of  the  Crown,  liamentary  "Writs,  for  further  infor- 
67,  68 ;  1  Doug.  Elect.  69.  raation  on  this  subject;  also  Henry's 
(p)  A  few,  however,  had  from  Hist,  of  Great  Britain,  vol.  viii. 
time  to  time  been  eased  of  their  p.  107. 

parliamentary  franchise,  upon  their  (^g)  The  boroughs  thus  disfran- 

own  petition,  having  been  desirous  chised  are  mentioned  in  2  Will.  4, 

to  avoid  the  burthen  then  incum-  c.  45,  sched.  A.     In  sched.  O,  of 

bent  upon  boroughs  of  paying  wages  an  Act  of  2  &  3  Will.  4,  c.  64,  the 

to  their  representatives.     A  similar  different  places  then  sending  mem- 

BB8 
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And  now  by  the  Eepresentation  of  the  People  Act,  1867, 
some  further  efforts  have  been  made  in  the  same  direc- 
tion by  reducing  the  number  of  members  returnable  by 
places  of  comparatively  small  population,  increasing  those 
which  are  to  be  sent  by  some  of  the  most  important  towns, 
and  by  the  creation  of  certain  new  boroughs  in  districts 
hitherto  insufficiently  represented  (  §').  TVith  respect  to 
the  universities  of  Oxford  and  Cambridge,  their  fran- 
chise rests  upon  a  different  principle :  and  antiently  they 
were,  in  general,  not  specially  represented  in  parliament ; 
[though  once,  in  the  twenty-eighth  year  of  Edward  the 
first,  when  a  parliament  was  summoned  to  consider  of  the 
king's  right  to  Scotland,  there  were  issued  writs  which 
required  the  university  of  Oxford  to  send  up  four  or 
five,  and  that  of  Cambridge  two  or  three,  of  their  most 
discreet  and  learned  lawyers  for  that  purpose  (r).  But  it 
was  King  James  the  first  who  indulged  them  with  the 
permanent  privilege  to  send  constantly  two  of  their  own 
body  to  serve  for  those  students,  who,  though  useful 
members  of  the  community,  were  neither  concerned  in 
the  landed  nor  the  trading  interest ;  and  to  protect  in 

bers  to  parliament  are  enumerated,  eight   boroughs    of    one  of   their 

and  their  boundaries  defined.    (See  members.    But,  on  the  other  hand, 

2  &  3  Will.  4,  c.  64,  s.  35.)    By  the  Manchester,  Liverpool,  Birmingham 

30  &  31  Vict.    c.  102,  boundary  and  Leeds  are  for  the  future  each  to 

commissioners    were    appointed  to  return  three  members  inst«ad  of  two 

revise  these  boundaries,  and  an  Act  (sect.  18).     It  may   be  remarked 

(31  &  32  Vict.  c.  46)  has  now  been  that  under  the  Scotch  Reform  Act 

passed   to  settle  and  describe  the  (3t  &  32  Vict.  c.  48)  before  alluded 

limits  of  certain  boroughs,  and  the  to  (vide  sup.  p.  377,  n.),  seven  of  the 

divisions  of  certain  counties,  for  the  smaller  English  boroughs  are  wholly 

purpose  of  parliamentary  elections.  disfi-anchised  in  order  to  increase  the 

As  to  detached  parts  of  counties,  number  of  Scotch  members,  without 

see  7  &  8  Vict.  c.  61.  a,  corresponding  increase  in  the  ag- 

(g')  By  30  &  31  Vict.  c.  102,  s.  17,  gregate  numbers  of  the  House.   As 

any  borough  which  at  the  census  of  to  the  electors  in  such  boroughs  for 

1861,  had  a  population  of  less  than  municipal  or  other  purposes,  see 

10,000,  is  henceforth  to  return  not  31  &  32  Vict.  c.  41. 
more  than  a  single  member— a  pro-  (?•)  1  Prynne's  Pari.  Writs,  345. 

vision  which  will  deprive    thirty- 
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[the  legislature  of  the  rights  of  the  republic  of  letters.] 
And  a  similar  privilege  has  now,  by  the  Representation 
of  the  People  Act,  1867,  been  conferred  on  the  modern 
but  important  university  of  London  (s). 

Until  the  passing  of  the  Reform  Act  of  1832,  the 
right  of  election  for  citizens  and  burgesses  depended 
entirely  upon  the  several  charters,  customs,  and  con- 
stitutions of  the  respective  boroughs  (<).  This  variety 
formerly  occasioned  infinite  disputes,  until  in  some  mea^ 
sure  obviated  by  the  2  Geo.  II.  c.  24 ;  28  Geo.  III.  c.  52, 
and  34  Geo.  III.  c.  83,  by  which  it  was  provided,  that 
any  determination  of  a  committee  of  the  house  of  com- 
mons as  to  the  right  of  voting  for  any  particular  place, 
made  under  such  circumstances  as  in  the  Acts  specified, 
should  be  thereafter  conclusive  on  the  subject  for  ever. 

Under  the  system  established  by  this  Reform  Act  the 
rights  of  voting  consisted,  first,  of  certain  antient  rights 
reserved  during  the  lives  of  those  individuals  who  en- 
joyed them  at  the  date  of  that  Act  (m)  ;  secondly,  of  cer- 
tain antient  rights  reserved  in  perpetuity ;  and,  thirdly, 
of  a  new  right  conferred  by  the  Act. 

The  antient  rights  reserved  temporarily  were  chiefly 
those  which  the  customs  of  some  boroughs  permit  to  be 
claimed  by  the  scot  and  lot  inhabitants,  {i.  e.  such  as  pay 
the  poor's  rate  as  inhabitants),  by  the  inhabitant  house- 
holders, and  by  the  potwallers,  (i.  e.  such  as  cook  their 

(.?)  The  university  of  Dublin,  tiie  Eepresentative  History,  vol.  iii.  pp. 
universities  of  Edinburgh  and  St.  1,  2,  9.  The  words  "  city  or  bo- 
Andrew's  (jointly),  and  the  univer-  rough,"  when  occurring  in  the  Ee- 
sities  of  Glasgow  and  Aberdeen  form  Act,  include  in  general  all 
(jointly),  are  also  now  represented  towns  corporate,  cinque  ports,  dis- 
in  parliament.  (See  2  &  3  Will.  4,  tricts,  and  places  entitled  to  return 
c.  88,  and  31  &  32  Vict.  c.  48.)  As  after  the  date  of  that  Act  a  member 
to  the  mode  of  election  in  the  uni-  or  members,  other  than  counties  or 
versities  of  Oxford,  Cambridge,  and  parts  of  counties.  (2  Will.  4,  c.  43, 
London,  see  16  &  17  Vict.  c.  68;  s.  79.) 

24  &  25  Vict.  c.  53 ;  and  30  &  31  («)  See  Eussell's  Eeform  Act,  p. 

Vict.  c.  102,  ss.  41—46.  30. 

(<)  1  Bl.   Com.   174;  Oldfield's 

VOL.  II.      ,  .  C  C 
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own  diet  in  a  fire-place  of  tHeir  own).  But  the  number 
of  those  individuals  who  can  claim  these  franchises  has 
now  become  so  diminished  by  death,  as  to  be  of  little 
practical  importance. 

The  antient  rights  reserved  in  perpetuity  are  such  as 
may  be  claimed  in  respect  of  being  a  "  burgess  or  free- 
man "  of  a  parliamentary  borough  (ar),  or  (in  counties 
corporate)  being  a  "freeholder  or  burgage  tenant" (y). 
Accordingly,  all  who,  by  the  custom  of  the  place,  would 
have  been  entitled  to  vote  on  these  grounds  if  the  Ee- 
form  Act  had  not  been  passed,  are  still  permitted  to 
exercise  the  franchise  {z) — provided  their  title  accrued 
on  an  admission  prior  to  March,  1831,  or  is  founded  on 
servitude,  (z.  e.  by  apprenticeship).  But  on  this  class  of 
electors  (which  is  by  way  of  exception  only  to  the  general 
scheme  of  representation)  it  is  not  desirable  further  to 
enlarge  in  this  work.  And  we  will  therefore  turn  to  the 
third  class — those,  namely,  whose  franchise  was  newly 
conferred  by  the  Eeform  Act  of  1832. 

The  new  qualification  then  established  was  in  respect  of 
the  occupation  within  a  parliamentaj^y  borough  (either  as 
owner  or  as  tenant)  of  any  house,  warehouse,  counting- 
house,  shop,  or  other  iuilding,  being  either  separately  of 


{x)  It  maybe  remarked  that  in  the  companies,  guilds  or  fratemi- 

the  city  of  London,  the  qualifica-  ties  of  -which  the  corporation  of 

tion.  is  h&mg  a  freeman  aaSi  livery-  the  city  of  London  consists;  and 

moM.   Now  the  freedom  of  that  city  the  power  of  calling  to  the  hvery 

can  be  obtained  in  three  different  is  vested  in  the    conrt  or  ruling 

methods :  1.  By  patrimony,  i.  e.  as  body  of   the  particular  company, 

the  son  of  a  freeman  born  after  the  See   2  Brownl.   286 ;   Minutes  of 

father  has  acquired  his  freedom;  Common  Council, 9th March,  1836; 

2.  By  servitude,  i.  e.  by  serving  an  Pulling  on  the  Customs  of  Lon- 

apprenticeship  of  seven  years  to  a  don,  81.     As  to  making  out  the 

freeman;    and  3.  By  redemption,  lists  of  liverymen,  see  6  &  7  Vict. 

i.  e.  purchase.    But  besides  being  c.  18,  s.  20. 

free  of  the  city,  it  is  requisite,  in  {y)  As   to    counties   corporate, 

order  to  have  a  vote  as  a  "free-  vide  sup.  vol.  i.  p.  138. 

man  and  liveryman,"  to  be  entitled  (z)  2  Will.  4,  c.  45,  s.  32. 
to  wear  the  livery  of  some  one  of 
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the  clear  yearly  value  of  not  less  than  10/. ;  or  of  that 
value  jointly  with  land  in  the  same  borough,  occupied  by 
the  same  party  as  owner,  or  as  tenant  under  the  same 
landlord  (a).  To  this  qualification  the  following  restric- 
tions are  annexed : — The  voter  cannot  be  registered  in  any 
year  unless  he  shall  have  occupied  the  building — or  some 
other  building  in  the  borough  of  the  required  value,  in 
immediate  succession(5) — for  <we/«e  calendar  months  next 
previous  to  the  last  day  of  July  in  such  year ;  and  shall 
also  during  such  period  of  occupation  have  been  rated  to 
all  the  poor  rates  of  the  place  (c) ;  and  shall,  on  or  before 
the  20th  of  July,  in  that  year,  have  paid  up  all  the  poor 
rates  and  assessed  taxes  which  shall  have  become  payable 
from  him,  in  respect  of  the  premises,  before  the  5th  of 
January  then  last  (<f) ;  and  shall  also  have  resided  for  six 
calendar  months,  next  previous  to  the  last  day  of  July 
in  the  same  year,  within  the  borough,  or  within  seven 
statute  miles  thereof  (e). 

Such  were  the  qualifications  for  borough  electors  under 
the  Reform  Act  of  1832,  and  such  they  remained  without 
further  extension  or  alteration  for  a  period  of  thirty-five 
years.  But  in  the  year  1867  the  legislature  not  only 
effected  the  alterations  in  the  county  franchise,  and  the 

(a)  2  Will.  4,  c.  45,  s.  27.  ment  so  rated  has  been  popularly 

(i)  Sect.  28.    (See  30  &  31  Vict,  known  (though  the  appellation  is 

c.  102,  s.  26.)  somewhat   inaccurate)    as  a  com- 

(c)  It  may  here  be  remarked  that  poimd,  lumselioldBr,  he  being  re- 

under  59  Geo.  3,c.  12;  13  &  14  garded  as   haTuig  "compounded" 

Vict.  c.  99 ;  and  14  &  15  Vict.  cc.  for  his  rates  by  agreeing  with  his 

14,  39,  (and  also  under  a  variety  landlord  to  pay  an  increased  rent, 

of  local  Acts  in  reference  to  parti-  It  forms,  howeyer,  one  of  the  enact- 

cular  boroughs  and  districts,)  the  nients  of  the  30  &  31  Vict.  c.  102, 

owner  of  a  tenement  below  a  cer-  that  in  parliamentary  boroughs  this 

tain  rateable  value  may  be  rated  manner  of  rating  shall  no  longer  be 

to  the  poor's  rate  instead  of  the  oc-  adopted  (sect.  7). 

eupier,  upon  whom  this  burthen  (^d)  See  2  Will.  4,  c.  45,  s.  27; 

usually  falls, — the  landlord  being  and  11  &  12  Vict.  c.  90. 

left  to  recoup  himself  for  this  ex-  (e)  See  2  Will.  4,  >;.  45,  s.  27 ; 

ceptional  liability  by  an  adjustment  and  6  &  7  Vict.  c.  18,  s,  76. 
of  the  rent.   The  occupier  of  a  tene- 

cc2 
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redistribution  of  seats  both  for  counties  and  "borouglis, 
already  mentioned,  but  also  made  a  fresh  attempt  to  regu- 
late the  franchise  in  boroughs,  so  as  to  meet  the  exigencies 
of  the  times  and  admit  the  people  to  share  more  freely  in 
the  representation  of  the  country  in  parliament.  Accord- 
ingly by  the  30  &  31  Vict.  c.  102,  to  which  we  have  had 
occasion  already  to  make  such  frequent  reference,  two 
fresh  qualifications  were  made,  as  follows : — 1st,  in  respect 
of  being  "  an  inhabitant  occupier"  (either  as  owner  or 
tenant)  of  any  dwelling-house  (f)  within  the  borough- 
provided  such  occupation  has  lasted  for  the  whole  of  the 
twelve  months  preceding  the  last  day  of  July  in  any  year, 
and  that  during  such  period  he  has  been  rated(^)  in  respect 
of  the  premises  to  all  the  poor  rates  (if  any),  and  has,  on  or 
before  the  20th  of  July,  in  the  same  year,  i3aid  all  of  the 
same  which  became  payable  up  to  the  preceding  5th  day 
of  January  (A) — and  provided  also,  that  such  occupation 
shall  not  be  jointly  with  any  other, person  (?).  2ndly,  in 
respect  of  being  a  lodger  who  has  occupied  in  the  same 
borough  separately,  and  as  sole  tenant,  for  the  twelve 
months  preceding  the  last  day  of  July  in  any  year,  the 
same  lodgings,  such  lodgings  being  part  of  one  and  the 
same  dwelling-house,  and  of  a  clear  yearly  value,  if  let 
unfurnished,  often  pounds  or  upwards— provided  he  has 
resided  in  the  same  during  such  twelve  months,  and  has 
claimed  to  be  registered  as  a  voter  at  the  next  ensuing 
registration  of  voters  (k).  It  will  be  observed  that  the 
£rst  of  these  fresh  qualifications  has  introduced  into  our 
representative  system  the  novel  principle  of  household 
suffrage,  to  the  extent  of  giving  to  every  ratepayer  in  a 
parliamentary  borough  a  right  to  vote  in  respect  of  any 
dwelling-house  therein  which  he  occupies,  irrespective 
of  the  value  of  the  premises. 

(/)  By  30  &  31  Vict.  c.  102,  s.      poor." 
61,  the  term  "  dwelling-liouse"  is  to  (g)  Vide  sup.  p.  387,  n.  (c). 

include  "  any  part  of  a  house  oecu-  (/j)  lb.  n.  ((?). 

pied  as  a  separate  dwelling,  and  (i)  30  &  31  Vict.  c.  102,  s.  3. 

separately  rated  to  the  relief  of  tlie  (A)  Ibid.  s.  4. 
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It  has  already  been  remarked,  that,  as  in  the  case  of 
electors  for  comities,  so  in  that  of  electors  for  boroughs, 
registration  is  an  indispensable  requisite  to  entitle  the 
voter  to  the  exercise  of  his  franchise.  The  manner  of 
registration  is  in  general  similar  to  that  for  counties  (0. 
The  electors,  however,  need  not  (except  in  the  case  of  a 
lodger)  make  any  claim  of  their  right  to  vote,  as  is  (in 
general)  required  in  the  case  of  county  electors :  their 
names  are  to  be  entered  on  the  lists,  whether  any  claim 
has  been  made  or  not  {m).  The  lists  are  to  be  made  out 
in  general  by  the  overseers  of  the  poor,  as  in  the  case 
of  counties  (ra),  and,  when  settled  by  the  revising  bar- 
rister, are  to  be  forthwith  delivered  to  the  town  clerk  for 
the  borough,  who  is  to  provide  a  book,  into  which  they 
are  to  be  printed  (o).  This  book  is  to  be  delivered  over 
by  the  town  clerk,  on  or  before  the  last  day  of  December 
in  each  year(j9),  to  the  returning  officer  of  the  borough, 
to  be  by  him  and  his  successors  kept  in  safe  custody : 
and  it  then  becomes  the  register  of  electors  entitled  to 
vote  at  any  election  for  the  borough  to  which  it  relates, 
for  the  next  succeeding  year  (§-) ;  but  no  person,  though 
registered,  is  entitled  to  vote,  unless  his  qualification 

(J.)  Vide  sup.  p.  380.    So  also  the   returning    officer.    (Sect.  11.) 

the  provision  contained  in  17  &  18  The   lists   of  freemen   (in  places 

Vict.  c.  102  (sect.  6),  noticed  sup.  where  there    are   those  who  vote 

p.  382,  u.  (w),  in  relation  to  county  as  such)  are,  however,  made  out 

voters,  applies  equally  to  electors  for  by   the   town   clerks   (see  5   &  6 

boroughs.  Will.  4,  c.  76,  s.  4;  6  &  7  Vict. 

(m)  Any  elector,  however,  whose  c.   18,  ss.   13,   14  j  The  Queen  v. 

name  is  omitted  from  the  list,  or  AUday,   7   Ell.    &  Bl,  799),  and 

who  desires  to  be  registered  for  a  the  "freemen  and  livery  lists" in 

difiEerent    qualification    than    that  the  city  of  London  by  the  clerks  of 

which  therein  appears,  must  give  the  different  livery  companies.    (6 

notice  of  his  claim,     (6  &  7  Vict,  &  7  Vict.  u.  18,  s.  20.) 
c.  18,  s.  15.)  (o)  6  &  7  Vict.  c.  18,  s.  48.    If 

(m)  6  &  7  Vict.  c.  18,  s.  13.    The  there  is  no  town  clerk,  the  delivery 

overseers    are   provided    with    the  is  to  the  returning  officer, 
proper  forms  by  the  town  clerk,  (^)  See  30  &  31  Vict,  c.  102, 

or,  if  there  be  none,  by  the  per-  s.  38. 
son  appointed  for  the  purpose  by  (g)  6  &  7  Vict.  c.  18,  ss,  48,  49. 
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as  to  residence  shall  have  continued  to  the  time  of  poll- 
ing (r). 

Such  is  the  substance  of  the  present  law  with  respect 
to  the  qualification  of  electors  for  counties  and  for 
boroughs  generally  considered:  to  which  we  will  add 
such  notice  of  their  incapacities  and  restrictions  in  par- 
ticular cases,  as  can  be  given  without  inconvenient  detail. 
And  of  these,  some  apply  to  one  class  of  voters,  some  to 
the  other,  and  some  to  both  without  distinction. 

1.  First,  then,  no  vote  can  be  given  by  any  biit  a  man 
of  full  age  (s),  not  being  an  alien,  and  not  subject  to  any 
legal  incapacity  {t) ;  such,  for  example,  as  being  a  lunatic, 
idiot,  outlaw  in  a  criminal  suit  (m),  or  having  been  con- 
victed of  perjury,  or  any  felony  (v),  or  of  bribery,  treat- 
ing, or  undue  influence  at  any  election  (a;).  2,  No  person 
can  vote  in  right  of  any  estate  fraudulently  conveyed  to 
him  for  that  purpose,  subject  to  a  condition  for  defeating 
the  conveyance  when  the  object  is  accomplished.  More- 
over, the  effect  of  such  a  transaction  is  to  vest  the  estate 
absolutely  in  the  grantee,  and  any  person  who  executes 
or  prepares  the  conveyance,  or  gives  his  vote  under  it, 
shall  forfeit  40?.  ( ?/).  3.  Only  one  person  can  be  admitted 
to  vote  in  respect  of  the  same  house  or  tenement  («). 

(?•)  6  &  7  Vict.  c.  18,  s.  79.  sentation  of  the  People  Act,  1867, 

(s)  It  has  been  ingeniously  sug-  by  T.  C.  Anstey,  p.  74.) 
gested,  that  as  the  30  &  31  Vict.  (t)  See  7  &  8  Will.  3,  c.  25,  s.  8; 

e.   102,  confers   the   franchise   on  2  "WUI.  4,  c.  45,  s.  19,  &c. 
every  man  of  full  age  and  not  sub-  (m)  Senile,  see  Rogers,  Elect, 

ject  to  any  legal  incapacity, — and  p.  162. 

as  by  13  &  14  Viet.  c.  21  (Lord         («)  But  a,  pardo7i,  or  the  endur- 

Romilly's  Act),  words  in  statutes  ance  of  the  punishment,  restores 

importing  the  masculine  gender  ar6  competency.    (See  Rogers,  p.  161.) 

to  iuclude  females  unless  the  con-  Se'cus  as  to  convict  with  ticket  of 

traiy  is  expressly  provided,— un-  leave.    (See  27  &  28  Vict.  c.  47.) 
married  women  are  no  longer  (as  (aj)  17  &  18  Vict.  c.  102,  s.  6. 

under  the  Reform  Act   they  nn-  (^)  10  Anne,  c.  23,  s.  1. 

doubtedly  were)  incapacitated  from  (x)  7  &  8  Will.  8,  c.  25,  s,  7;  63 

voting.    (See  notes  on  the  Repre-  Geo.  3,  c.  49. 
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But  this  is  only  when  a  splitting  of  interests  is  made  for 
election  purposes,  and  in  order  to  niultiply  votes:  and 
the  restriction  consequently  extends  not  to  cases  of  hona 
Jide  joint  occupation  or  tenancy ;  nor  where  there  is  a 
division  by  operation  of  law,  as  in  descents  (a);  nor  to 
the  lodger  franchise  conferred  by  the  30  &  31  Vict.  c.  102. 
4.  No  English  peer  can  be  allowed  to  vote  at  any  elec- 
tion (J).  5.  No  metropolitan  police  magistrate  can  vote 
within  his  jurisdiction  (c).  6.  No  person  shall  be  entitled 
to  be  registered  in  any  year  as  a  voter  in  the  election 
for  a  county  (tf),  city  or  borough,  who  shall,  within 
twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  that  year,  have  received  parochial  relief,  or  dis- 
qualifying alms  (e),  1.  No  person  can  vote  at  a  county 
election  in  right  of  a  house  or  other  building,  the  occu- 
pation of  which  would  (either  separately  or  jointly  with 
land  occupied  therewith)  confer  a  vote  in  respect  of 
the  representation  of  any  parliamentary  borough  under 
2  Will.  IV.  c.  45,  s.  27 ;  and  this  whether  the  right  to 
vote  for  such  borough,  in  respect  of  such  building,  shall 
have  been  actually  acquired  or  not  (_/"). 

{a)  It  has  been  said  that  the  the  rural  police  (2  &  3  Vict.  c.  93, 

practice  of  splitting  Totes  for  elec-  s.  9). 

tion  purposes,  has  not  in  modern  {d)  30  &  31  Vict.  c.  102,  s.  40. 

times  been  viewed  with  the  same  Prior  to  this  enactment,  disquaHfi- 

Jealousyasformerly.  (Rogers, Elect.  cation  by  reason  of  the  receipt  of 

p.  174.)  parochial  relief,  did  not  apply  in  the 

(V)  Rogers,  Elect,   p.   162.     It  case  of  a  cotmty  voter, 

is  said  by  Mr.  Anstey  (ubi  sup.  (e)  2  Will.  4,  c.  45,  s.  36.    As  to 

p.  106,  citing  13  Com.  Joum.),  that  the  nature  of  the  alms  the  recep- 

this  incapacity  rests  solelyonareso-  tion  of  which  disqualifies,  see  R.  v. 

lution  of  the  House  of  Commons  to  Halesworth,    3    B.    &    Ad.    717  j 

that  effect  of  the  14th  December,  Hedon,  25  Com.  Joum.  275. 

1699.  (/)  2  Will.  4,  c.  45,  ss.  24,  25. 

(c)  2  &  3  Vict.  c.  71,  s.  6.    There  To    the    above    list    of    disquali- 

is  a  similar  incapacity  attaching  to  fications,  until  very  recently,  must 

members  of  the  metropolitan  police  have  been  added  all  persons  em- 

force  (see  10  Geo.  4,  c.  44,  s.  18);  ployed inthe  collection  or  manage- 

to  the  police  of  the  city  of  London  ment  of  her  Majesty's  revenues, 

(2  &  3  Vict.  c.  xciv,  s.  vii),  and  to  but  the  enactments  on  this  subject 
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2.  Next,  as  to  the  persons  to  be  elected  members  of  the 
house  of  commons.  As  to  these  there  are  certain  restric- 
tions and  disqualifications,  some  of  which  [depend  upon 
the  law  and  custom  of  parliament,  declared  by  the  house 
of  commons ; — others  upon  particular  statutes  {g).}  And 
some  of  these,  again,  are  in  respect  of  personal  incapacity 
or  misconduct,  and  others  in  respect  of  holding  some  office 
or  employment  considered  to  be  incompatible  with  a  seat 
in  parliament.  1.  Among  the  ^ersowaZ  disqualifications 
are  being  a  peer  {li),  an  infant  (i),  a  lunatic,  an  idiot  (A), 
or  an  alien  (Z),  or  having  been  convicted  of  treason  or 
felony  (>n),  or  having  been  outlawed  in  a  criminal  prosecu^ 
tion  (n).  And  to  this  it  may  be  added,  that  under  the 
Parliamentary  Elections  Act,  1868,  any  candidate  who 
shall  be  reported  by  the  judge  to  have  known  and  con- 
sented to  the  commission  of  bribery  at  his  election,  and 
any  other  person  found  guilty  of  bribery,  ia  any  proceed- 
ing in  which  after  notice  of  the  charge  he  has  had  an  op- 
portunity of  being  heard,  shall  (among  other  consequences) 
be  disqualified  from  serving  in  the  house  of  commons 
for  the  period  of  seven  years  (o) ;  and  further  that  by 
the  52  Geo.  III.  c.  144,  when  any  member  of  the  house 
of  commons  is  declared  bankrupt,  he  is  incapacitated 
during  the  course  of  the  proceeding  in  bankruptcy  from 
sitting  or  voting;  and  if  at  the  expiration  of  twelve 
calendar  months  his  debts  be  not  paid,  nor  security  given 

contained  in  22  Geo.  3,  c.  41;  43  Com.  Dig.  Parliament,  D.  9;  ShepU. 

Geo.  3,  c.  25,  and  7  &  8  Geo.  4,  Elect.  109. 

c,  63,  s.  9,  were  repealed  by  31  &  (J)  4  Inst.   47  ;    Sheph.  Elect. 

32  "Vict.  c.  73.  108. 

{g)  See  4  Inst.  47,  48.  (m)  See  54  Geo.  3,  t.  144,  and 

(A)  However,  an  Irish  peer  is  Irish  Act,  19  &  20  Geo.  3,  c,  25, 

eligible,  unless   he  has  been  pre-  s.  9.  . 

vionsly  elected  to  serve  in  the  House  («)  Rogers,  Elect.  (8th  ed.),  p. 

of  Lords  as  a  representative  peer.  206. 

(See  39  &  40  Geo.  3,  c.  67,  Art.  4.)  (o)  31  &  32  Vict.  c.  125,  ss.  43, 

(i)  Vide  sup.  p.  363.  45.    See  also  17  &  18  Vict.  c.  102, 

(S)  Com.    Jonm.    1623,    1023 ;  s.  36. 


CHAP.  I,— or  THE  PARLIAMENT, 


393 


for  them,  nor  the  bankruptcy  superseded,  his  seat  be- 
comes vacant  (r).  2.  The  offices  or  employments  which 
incapacitate  for  a  seat  in  parliament  are  too  numerous 
for  complete  enumeration  in  this  work  (s),  but  we  may 
specify  the  following ; — judges  of  the  superior  common 
law  courts  in  England  (_t),  or  of  Ireland  (u),  or  of  the 
English  County  Courts  (x),  or  of  the  Court  of  Session  or 
Exchequer  in  Scotland  (y) ;  commissioners  of  the  Court 
of  Bankruptcy  {z) ;  clergy  of  the  established  Church  of 
England  and  Ireland,  or  ministers  of  the  Scottish  Church, 
or  of  the  Church  of  Home  (a) ;  metropolitan  police  magis- 
trates (6);  and  (within  their  respective  jurisdictions) 
sheriffs  of  counties,  returning  officers  of  boroughs  (e), 
recorders  {d),  and  revising  barristers  (e).  To  this  list  we 
may  add  any  person  who  holds  any  new  office  or  place 
of  profit  under  the  crown,  created  since  25th  October, 


(»•)  And  see  Irish  Act,  19  &  20 
Geo.  3,  c.  25,  s.  9. 

(«)  A  copious  notice  of  these  will 
be  found  in  Rogers  (8th  ed.),  p. 
192. 

(*)  Com.  Jonm.  9th  Nov.  1605; 
1  Bl.  Com.  175.  The  Master  of 
the  Bolls  is  stated  not  to  be  dis- 
qualified (May's  Parliamentary- 
Practice,  3rd  edit.  p.  33). 

(m)  1  &  2  Geo.  4,  c.  44. 

(iB)  See  25  &  26  Vict.  c.  99,  s.  4, 
renewing  a  prohibition  to  the  same 
effect,  contained  in  10  &  11  Vict.  o. 
102,  s.  18. 

(^)  7  Geo.  2,  c.  16,  s.  4. 

(«)  1  &  2  Will.  4,  c.  56,  s.  70. 

(a)  41  Geo.  3,  c.  68,  s.  4;  10 
Geo.  4,  0.  7,  s.  9.  Upon  the  contro- 
verted question  as  to  the  eligibility 
of  clergymen  prior  to  the  41  Geo.  3, 
c.  63,  Blackstone  inclined  to  the 
negative,  assigning  as  the  reason 
that  the  beneficed  clergy  are  repre- 


sented in  convocation.  But  this 
reason,  as  has  been  justly  remarked, 
is  not  satisfactory.  (See  Coleridge's 
Blackstone,  vol.  i.  p.  175.)  And 
the  authorities  were  on  the  whole 
in  favour  of  their  eligibility.  (See 
Case  of  the  Borough  of  Newport, 
2  Luders,  269.) 

(J)  10  Geo.  4,  c.  44,  s.  18 ;  3  &  4 
Will.  4,  u.  19,  d.  19.  See  also  2  &  3 
Vict.  c.  xciv,  s.  7,  as  to  commis- 
sioners of  city  of  London  police. 

(c)  Bro.  Ab.  tit.  Parliament,  7 ; 
4  Inst.  48 ;  Whitelocke  of  Pari.  ch. 
«9,  100,  101;  Com.  Joum.  25th 
June,  1604;  14th  April,  1614 ;  23nd 
March,  1620;  2nd,  4th  and  15th 
June,  17th  Nov.  1685;  Hal.  of  Pari. 
114;  Sogers,  Elect.  (8th  ed.),p.  185. 
As  to  Sheriff's  substitute  in  Scot- 
land, see  21  Geo.  2,  c.  19,  s.  11;  2 
&  3  Will.  4,  c.  65,  s.  36. 

(d)5&6  WiU.  4,  c.  76,  s.  103. 

(e)  6  &  7  Vict.  c.  18,  s.  29. 
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1705  (/),  and  any  person  who  holds  a  royal  pension, 
either  during  pleasure  or  for  a  term  of  years  (cf).  More- 
over by  22  Geo.  III.  c.  45,  a  disqualification  attaches 
to  persons  holding  any  contract  with  government  on  ac- 
count of  the  public  service ;  though  as  to  these  there  is 
an  exception  in  the  case  of  incorporated  trading  com- 
panies, and  also  a  provision,  that  where  the  completion 
of  any  contract  shall  devolve  on  any  person  by  descent 
or  limitation,  will  or  marriage,  the  incapacity  shall  not 
attach  until  twelve  calendar  months  after  he  shall  have 
been  ia  possession  of  the  same.  Finally,  by  6  Anne, 
c.  7,  s.  26,  any  person  already  chosen  a  member  of 
parliament,  (and  not  being  an  officer  in  the  army  or 
navy  accepting  a  new  commission,)  who  shall  accept 
any  office  of  profit  from  the  crown,  vacates  his  seat 
thereby:  though  if  the  office  be  one  created  prior  to 
25th  of  October,  1705,  he  is  capable  of  being  re- 
elected. And  by  30  &  31  Vict.  c.  102,  s.  32,  no  neces- 
sity for  re-election  will  now  arise  where  a  person  has 
been  returned  since  his  acceptance  of  any  of  the 
offices  mentioned  below,  merely  by  reason  of  his 
subsequent  acceptance  of  some  other  office  in  that 
list,  in  immediate  succession  the  one  to  the  other  (A). 

(/)  6  Ann.  c.  7,  s.  25.    See  also  Lord  High  Treasurer  of  Ireland ; 

15  Geo.  2,  c.  22;  22  Geo.  3,  c.  82;  President  of   the  Privy  Council; 

67  Geo.  3,  cc.  62,  63,  84 ;  Irish  Act,  Vice-President  of  the  Committee  of 

33  Geo.  3,  c.  41.    By  41  Geo.  3,  c.  Council  for  Education;  Comptroller, 

52,  persons  ineligible  for  England  Treasurer  and  Vice-Chamberlain  of 

or  Ireland  are,  since  the  nnion,  dis-  her  Majesty's  Household;  Equerry 

qualified  for  the  united  parliament.  or  Groom  in 'Waitingonher Majesty; 

(ff')  6  Ann.  c.  7,  and  1  Geo.  1,  any  Principal  Secretary  of  State; 

sess.  2,  c.  56.     See  22  &  23  Vict.  Chancellor  and  Under  Treasurer  of 

c.  5,  with  regard  to  the  eligibility  of  her  Majesty's  Exchequer ;  Paymas- 

persons  holding  certain  diplomatic  ter-General ;    Postmaster-General ; 

pensions.  Lord  High  Admiral;  Commissioner 

(A)  The  following  are  the  offices  for  executing  the  office  of  Lord  High 

referred  to  in  the  text :  Lord  High  Admiral ;    Commissioners    of  her 

Treasurer;  Commissioner  for  exe-  Majesty's  Works  and  Public  Build- 

cuting  the  offices  of  Treasurer  of  the  ings  ;  President  of  the  Board  of 

Exchequer  of   Great  Britain  and  Trade;  Chief  Secretary  for  Ireland; 
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Subject  to  these  standing  restrictions  and  disquaKfica- 
tions,  every  subject  of  the  reabn  is  eligible  as  a  member 
of  the  house  of  commons  {i).  But  [there  are  instances 
wherein  persons  in  particular  circumstances  have  for- 
feited that  common  right:  and  have  been  declared  in- 
eligible for  that  parliament,  by  a  vote  of  the  house;  or  for 
ever,  by  an  act  of  the  legislature  {k).  It  was,  however, 
an  unconstitutional  prohibition  which  was  grounded  on 
an  ordinance  of  the  house  of  lords  (Z),  and  Inserted  in  the 
king's  writs  for  the  parliament  holden  at  Coventry,  in 
the  sixth  year  of  Henry  the  fourth, — that  no  apprentice 
or  other  man  of  the  law  should  be  elected  a  knight  of  the 
shire  therein  (m).  In  return  for  which,  our  law  books 
and  historiaijs  have  branded  this  parliament  with  the 
name  of  parliamentum  indoctum,  or  the  lack-learning  par- 
liament (n);  and  Sir  Edward  Coke  observes,  with  some 
spleen,  that  there  was  never  a  good  law  made  thereat  (o),] 

by  no  means  of  the  degree  of  yeo- 
men." Afterwards  the  qualification 
was  made  to  consist  (without  regard 
to  rank  or  title)  simply  in  real 
estate  ;  which  by  statute  9  Ann. 
c.  5,  was  fixed  at  600Z.  per  annum 
of  freehold  or  copyhold  estate  for 
a  county  member,  and  BOQl.  of  the 
like  estate  for  a  burgess.  After- 
wards it  was,  by  1  &  2  Vict.  c. 
48,  made  to  consist  of  the  like 
value  in  real  estate  in  these  sereral 
cases,  but  with  the  admission  of 
personal  estate,  or  of  real  and  per- 
sonal combined,  as  an  equivalent ; 
and  now  by  21  &  22  Vict.  c.  26,  all 
property  qualification  is  dispensed 
with. 

(A)  See,  for  example,  7  Geo.  1, 
St.  1,  c.  28. 

(0  4  Inst.  10, 48  ;  Pryn.  Plea  for 
Lords,  379  j  2  "Whitelocke,  359,  368. 

(to)  Pryn.  on  4  Inst.  13. 

(»)  "Walsingh.  A,D.  1405. 

(6)  4  Inst.  48. 


Poor  Law  Commissioner ;  Chan- 
cellor of  the  Duchy  of  Lancaster ; 
Judge  Advocate-General;  Attorney- 
General  for  England  or  Ireland ; 
Solicitor-Generalf  or  England,  Scot- 
land or  Ireland  ;  Lord  Advocate  for 
Scotland.  (30  &  31  Vict.  c.  107, 
Sohed.  H.) 

(i)  Blackstone  (vol.  i.  p.  175) 
says,  that  formerly  the  rule  was,  that 
all  members  should  be  inhabitants 
of  the  places  for  which  they  were 
chosen  (see  1  Hen.  6,  c.  1 ;  23  Hen. 
6,  c.  15) ;  but  that  this,  having 
been  long  disregarded,  was  at  length 
entirely  repealed  by  14  Geo.  3,  c. 
C8.  Qualifications  were  also,  up 
to  a  recent  period,  required  in  re- 
gard to  property,  the  changes  on 
which  subject  have  been  as  follows. 
Formerly  the  provision  was,  that 
all  knights  of  the  shire  should  be 
actual  knights,  or  "such  notable 
esquires  and  gentlemen  as  have 
estates  sufficient  to  be  knights,  and 
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3,  The  third  point,  regarding  elections,  i&  the  method 
of  proceeding  therein  {p).  This  is  also  regulated  hy  the 
law  of  parliament  and  the  several  statutes  which  have 
been  passed  rdatiye  to  liiat  subject;  from  aU  which, 
considered  in  mass,  shall  be  extracted  a  summary  account 
of  the  method  of  proceeding  as  to  elections  in  England 
and  Wales  {q). 

[As  soon  as  the  parliament  is  summoned  (r),  the  lord 
dumceUor  sends  his  warrant  to  the  clerk  of  the  crown  in 
chanceiy :  who  tliereiipon  issues  out  a  writ  to  the  sheriff 
of  every  coimty,^  for  the  election  of  all  the  members  to 
serve  for  tibst  coimty  or  division  (s) ;  or,  in  the  case  of 
a  particular  vacancy,  a  writ  to  the  sheriff  of  the  particular 
coimty  or  division.  And  by  25  Geo.  III.  c,  84  (amended 
by  16  &  17  VicL  c  68,  s.  2),  the  sheriff  must,  within  two 
days  aflter  Ae  receipt  of  the  writ,  cause  proclamation  to 
be  made  at  tlie  place,  where  the  ensuing  election  ought 
by  law  to  be  held,  of  a  special  county  court  to  be  there 
held  for  the  purpose  of  such  election  only.  This  county 
court  (whidi,  as  will  be  seen  hereafter,  is  incident  to  the 
office  of  jJipriff  at  common  law,  and  must  not  be  con- 
founded with  the  courts  of  the  same  name  recently 
established  for  the  recovery  of  small  debts),  must  be 
held  between  the  fourth  and  the  twelfth  day  from  the 
dav  of  makrng  such  proclamation  (t).  Writs  are  also 
isued  to  tiie  proper  Tetaming  officer  of  each  borough  or 
his  deputv, — and,  in  their  absence,  to  the  sheriff  of  the 

O)  See  Ckm.  Dig.  P»ri  D.  n.  «.  90;  13  &  U  "Vict  c.  99 ;  14&15 

(f)  Theprimapalstatntesareaie  Victccl4,39;  15  &  16  Vict.  c.  9 ; 

Kefe«mAct(2Win.4,c45),aiidthe  16  &  17  Vict,  cc  15,  68  ;  17  &  18 

Bqxesentatiaii  of  flie  People  Ae^  "^ct  i.  oT;  17  &  18  Vict.  c.  102,. 

1S67  (30  &  31  Vict  i.  102).  There  (continued  by  25  &  26  Vict.  c. 

are  also  tiie  foUowing  Acts  relating  109)  ;  24  &  25  Vict.  c.  112 ;  and 

toonebranchoranother  of  flussnl)-  the  31  &  32  Vict.  c.  68. 

ject  :-5  &  6  Will.  4.  c.  36  j  6  &  7  (»•)  Vide  snp.  p.  346. 

TVill.4, c.  102;  1  &  2  Vict.  cc. 35,48;  («)  16  &  17  Vict.  u.  68,  S.  1. 

3  &  4  Vict  c.  81 ;  6  St  7  Vict  c.  18;  (Q  See  31  &  32  Vict  c.  68,  s.  16. 

10  &  U  Tict.  c.  21 ;  H  &  12  Yict. 
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county  (m), — commanding  such  boroughs  to  elect  their 
members :  and  every  returning  officer  therein  is  within 
six  days  after  the  receipt  of  the  writ  to  proceed  to  the 
election,  having  first  given  three  clear  days'  notice 
thereof  (a;). 

Such  is  the  course  of  proceeding  towards  a  general 
election  upon  the  summoning  of  a  new  parliament.  In 
the  case  of  a  particular  vacancy  by  death  or  otherwise, 
in  an  existing  parliament,  the  course  as  regards  the 
election  for  the  particular  place  is  the  same,  except  that 
the  warrant  for  the  writ  is  given  by  the  speaker,  acting 
by  order  of  the  house ;  or  supposing  the  vacancy  to 
occur  during  a  prorogation  or  adjournment,  then  by  the 
speaker  without  any  such  order  (y). 

At  the  time  thus  appointed,  the  elections  accordingly 
take  place. 

1.  As  to  a  county  or  division  of  a  county.  The  prin- 
cipal place  of  election  is  fixed  by  statute  (2:) ;  besides 
which,  polling  places  are  appointed  in  each  county  and 
division  by  the  justices  thereof;  and  convenient  districts 
assigned  for  polling,  one  district  to  every  polling  place  (a). 
The  sheriff  (who  is  the  "returning  officer"  for  his  county) 
opens  the  election  (5);  and,  in  case  of  contest,  polling 

(«)  17  &  18  Vict.  c.  57.  particular  counties,  27  Hen.  8,  c.  26; 

(«)  See  16  &  17  Vict.  c.  68  (re-  35  Geo.  3,  u.  72. 
pealing  3  &  4  Vict.  c.  81) ;  17  &  18  (a)  As  to  polling  places  for  the 

Vict.  c.  57,  c.  102,  s.  11;  25  &  26  county,  see  2  Will,  i,  c.  45,  s.  63; 

Vict.  c.  109.    In  the  case  of  the  6  &  7  Will,  i,  t.  102;  16  &  17  Vict. 

Universities  of  Oxford,  Cambridge  c.  68,  ss.  7,  8;  25  &  26  Vict.  c.  95', 

and  London,  the  m-it  is  directed  to  30  &  31  Vict.  v.  102,  ss.  33—37; 

the  Vice-chancellor  (16  &  17  Vict.  31  &  32  Vict.  u.  58,  s.  18. 
c.  68,  s.  1;  30  &  31  Vict.  c.  102,  (J)  By  2  Geo.  2,  c.  24,  s.  3  (see 

s.  41).  17  &  18  Vict.  v.  102,  sched.  A),  the 

(y)  This  subject  is  regulated  by  sheriff  or  other  returning  oiBcer,  he- 

24  Geo.  3,  sess.  2,  c.  26 ;  52  Geo.  3,  fore  he  enters  on  the  perfonnance  of 

c.  144 ;  21  &  22  Vict.  c.  110 ;  26  &  his  duty,  is  required  to  take  an  oath 

27  Vict.  c.  20.  against  bribery  and  for  the  due  exe- 

(s)  See  7  &  8  Will.  3,  c.  25 ;  2  cution  of  the  office.    But  see  31  & 

Will.  4,  0.  45,  ss.  12,  13, 14,  16;  2  32  Vict.  c.  72,  s.  12  (4). 
&  3  Will.  4,  c.  64.    See  also  as  to 
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rooms  or  booths  are  provided  at  each  appointed  place  (c), 
and  the  polling  commences  at  eight  o'clock  in  the  morn- 
iag  of  the  day  next  but  two  after  the  day  fixed  for  the 
election  (rf).  At  each  place,  the  sheriff  or  his  deputy 
presides;  and  the  votes  are  taken  by  poll-clerks,  ap- 
pointed by  him  for  that  purpose  (e).  The  poUing  is 
commenced  and  carried  on  simultaneously  at  all  the 
places;  and  it  is  to  be  kept  open  from  eight  in  the 
morning  imtil  five  in  the  afternoon  of  the  same  day: 
■yyhen  it  closes  {f).  On  the  next  day  but  one  after  the 
close  of  the  poll  the  sheriff  is  to  open  the  poll  books, 
declare  the  state  of  the  poll,  and  make  proclamation  of 
the  member  or  members  chosen ;  and  this  not  later  than 
two  o'clock  in  the  afternoon  of  that  day  (ff). 

2.  In  a  borough,  the  returning  officer  thereof — that  is, 
as  the  general  rule,  the  mayor  (A) — opens  the  election; 
aaid,  in  case  of  contest,  proper  polling  districts  are  as- 
signed by  the  proper  local  authority  (z),  and  polling  booths 
erected  for  the  different  parishes,  districts,  or  parts  of 
the  borough  (A).  For  the  booths  ia  the  different  places, 
deputies  must  be  appointed,  a  deputy  presiding  at  each 
booth.  There  is  also  a  poU  clerk  for  each  compartment 
of  the  booth  (Z).  The  polling  is  commenced  at  eight 
in  the  forenoon  of  the  day  next  following  the  day  fixed 
for  the  election,  and  may  continue  for  one  day  only;  and 

(c)  As  to  polling  booths  at  county  clamation  or  election  is  to  be  post- 
elections, see  2  Win.  i,  c.  45,  s.  64  j  poned  till  the  following  day.  (2  Will. 
6  &  7  WiU.  4,  c.  102,  B.  3j  16  &  17  4,  c.  45,  and  16  &  17  Vict.  c.  15, 
Vict.  c.  68,  8.  6.    By  30  &  31  Vict.  nbi  snp.) 

c.  103,  s.  37,  at  every  contested  elec-  (A)  See  2  Will.  4,  o.  45,  s.  11 ;  5 

tion,  a  room  or  building  for  taking  &  6  WiU.  4,  u.  76,  s.  57;  30  &  31 

the  poll  is,  where  practicable,  to  be  Vict.  c.  102,  s.  47. 

provided  instead  of  a  booth.  (i)  See  30  &  31  Vict.  c.  102, 

(rf)  See  2  Will.  4,  c.  45,  s.  62;  s.  34. 

16  &  17  Vict.  c.  15,  s.  2.  (S)  See  2  Will.  4,  c.  65,  s.  68; 

(e)  2  WiU.  4,  0.  45,  s.  65.  5  &  6  WiU.  4,  c.  36;  30  &  31  Vict. 

(/)  16  &  17  Vict.  c.  16,  s.  2.  c.  102,  s.  34 ;  31  &  32  Vict.  c.  68, 

(y)  If  such  day  or  the  day  for  s.  24. 

polUng  falls  on  a  Sunday,  the  pro-  (I)  2  WiU.  4,  c.  45,  s.  68. 
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no  poll  is  to  be  kept  open  later  than  four  in  the  after- 
noon (m).  On  the  day  next  after  the  close  of  the  poll 
the  returning  officer  is  to  open  the  poll  books  and  de- 
clare the  state  of  the  poll,  and  make  proclamation  of 
the  member  or  members  chosen,  not  later  than  two 
o'clock  in  the  afternoon  of  that  day  (w).  He  has,  how- 
ever, a  discretion  to  do  this  immediately  after  the  close 
of  the  poll  if  he  thinks  fit  (o), 

3.  As  to  the  elections  for  the  Universities  of  Oxford, 
Cambridge,  and  London,  it  has  been  provided  by  24  & 
25  Vict.  0.  53,  with  regard  to  the  two  first  named,  and 
by  30  &  31  Vict.  c.  102,  with  regard  to  the  last,  that 
any  elector  therein  shall  be  at  liberty  to  record  his  vote 
without  personal  attendance  at  the  poll,  by  means  of  a 
voting  paper,  signed  by  him  and  delivered  in  his  behalf, 
to  the  Vice-Chancellor  (p),  or  to  his  deputy,  at  one  of 
the  appointed  polling  places  (§') — by  some  other  elector 
of  the  same  university,  previously  nominated  for  that  pur- 
pose by  the  elector  so  voting  (r).  It  has  also  been  pro- 
vided that  the  polling  at  any  election  for  either  of  the 
Universities  of  Oxford,  Cambridge,  or  London,  shall 
not  continue  for  more  than  five  days  at  the  most  {s). 

Besides  the  points  hitherto  noticed  there  are  some 
others  which  require  attention,  and  which  are  common 
to  all  elections  in  England  or  Wales,  whether  for 
counties  or  boroughs. 

(m)  5  &  6  Will.  4,  u.  36,  ss.  1,  2.  in  certain  other   boroughs,  see  2 

(»)  If  the  day  on  which  the  poll-  Will,  i,  c.  45,  ss.  34,  69  ;  11  Geo.  3, 

ing  or  proclamation  would  other-  c.  55  ;  6  &  7  Vict.  c.  18,  ss.  21,  77 ; 

wise  take  place  should  fall  on  a.  25  &  26  Vict.  c.  95. 

Sunday,  Good  Friday,  or  Christ-  (p)  See  16  &  17  Vict.  c.  68,  s.  4  ; 

mas-day,  the  election  or  proclama-  30  &  31  Vict.  c.  102,  s.  41. 

tion  is  to  be  postponed  till  the  next         (j)  As  to  the  polling  places  for 

day  following.    (Ibid.)  the   Universities   of   Oxford   and 

(o)  2  Will.  4,  c.  45,  s.  68.    As  to  Cambridge,  see  16  &  17  Vict.  c.  68, 

the  polling  in  a  contributory  bo-  s.  5. 

rough  of  Wales,  see  2  Will.  4,  c.  45,  00  See  31  &  32  Vict.  c.  65. 

s.  74,  s.  8,  sched.  E,  and  31  &  32         («)  16  &  17  Vict.  c.  68,  s.  4 ;  30 

Vict.  c.  68,  s.  16.    As  to  its  course  &  31  Vict.  c.  102,  s.  43. 
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1.  No  person — as  before  shown  (/•) — is  competent  to 
vote  unless  his  name  appears  on  the  register  of  electors  ; 
but,  on  the  other  hand,  the  law  does  not  permit  the  qua- 
lification of  any  person,  who  has  been  so  registered,  to 
be  questioned  at  the  time  of  polling  (5).  Nor  is  any 
inquiry  whatever  allowed  to  be  made  on  that  occasion, 
relative  to  the  right  of  any  person  .to  vote,  except 
only  as  follows, — that  the  sheriff  or  other  returning 
officer  shall  (if  required  on  behalf  of  any  candidate  to 
do  so)  put  to  the  voter  at  the  time  of  tendering  his 
vote,  and  not  afterwards,  two  questions  (or  either  of 
them),  worded  in  such  manner  as  the  act  of  parlia- 
ment in  that  behalf  prescribes  (if),— the  object  of  which 
is  to  ascertain,  1st,  the  identity  of  the  proposed  voter 
with  the  registered  person  in  respect  of  whose  quali- 
fication he  proposes  to  vote;  2ndly,  that  the  proposed 
voter  has  not  already  voted  at  that  election  (m).  The 
voter  may  also  (upon  the  like  requisition)  be  put  to 
his  oath  upon  these  matters  (x).  But  the  law  provides, 
that  no  person  claiming  to  vote  shall  be  excluded  from 
doing  so,  unless  it  appears  upon  his  answers  to  the  ques- 
tions, that  he  is  not  entitled  to  vote ;  or  unless  he  refuses 
to  take  such  oath  (y). 

2.  Though  no  person  can  vote  unless  his  name  be  on 
the  register,  yet  a  person  who  has  been  excluded  from 
the  register  by  the  revising  barrister's  decision,  may 
nevertheless  tender  his  vote  at  the  election ;  and  the  re- 

(?•)  Vide  sup.  pp.  380,  389.  Geo.  3,  c.  74,  an  oath  against  brihery 

,    (s)  6  &  7  Vict.  c.  18,  s.  79.     See  also  might  be  put  to  the  voter ;  but 

Pryce  v.  Belcher,  3  C.  B.  58  ;  4  C.  these  statutes  were  repealed  by  17  & 

3B.  866 ;  et  post,  p.  406.  18  Vict.  c.  102  (Sched.  A). 

(<)  6  &  7  Vict.  c.  18,  s.  80—82.  (y)  See  E.  v.  Han-is,  7  Car.  &  P. 

Analogous  regulations  are  made  for  253  ;  R.  v.  Dodsworth,  8  Car.  &  P. 

the  university  elections,  in  refer-  218  ;  6  Vict.  c.  18,  s.  82.    And  see 

ence  to  objections  to  iioting papers.  s.  83,  &c.  of  the  Act  last  mentioned 

(See  24  &  25  Vict.  c.  63.)  for  provisions  against  personation 

(u)  2  Will.  4,  c.  45,  s.  58.     See  of  voters,  and  for  the  case  of  several 

E.  V.  Thwaites,  1  Ell.  &  Bl.  704.  votea  tendered  in  respect  of  the 

(x)  By  2  Geo.  2,  c.  24,  and  43  same  qualification. 
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turning  officer  is  bound  to  enter  it  in  the  poll  book  as 
having  been  tendered,  distinguishing,  however,  all  votes 
so  claimed  from  votes  admitted.  And  in  the  event  of 
a  petition  to  the  Court  of  Common  Pleas,  complaining 
of  an  undue  election  or  return,  the  correctness  of  the 
register,  either  as  to  votes  excluded  or  admitted,  may- 
be impeached  before  the  judge  before  whom  the  trial  of 
the  petition  is  conducted ;  and  the  vote  may  be  either 
allowed  or  rejected  on  such  scrutiny,  and  the  poll  altered 
accordingly  (z). 

3.  [As  it  is  essential  to  the  very  being  of  parliament 
that  elections  should  be  absolutely  free,  therefore  all  un- 
due influences  upon  the  electors  are  illegal,  and  strongly 
prohibited  (a).]  It  is  accordingly  provided,  that  on  every 
day  appointed  for  the  nomination,  or  for  the  election,  or 
for  taking  the  poll  for  the  election,  of  a  member  to  serve 
in  parliament,  no  soldier,  within  two  miles  of  the  city, 
borough  or  place  where  the  nomination  or  election  is  to 
be  declared  or  poll  taken,  shall  be  allowed  to  go  out  of 
the  barracks  or  quarters  in  which  he  is  stationed,  unless 
for  the  purpose  of  mounting  or  relieving  guard,  or  for 
giving  his  vote  at  such  election.  And  every  soldier 
allowed  to  go  out  for  any  such  purpose,  within  the  limits 
aforesaid, must  return  to  his  barracks  or  quarters  with  all 
convenient  speed,  as  soon  as  his  guard  shall  have  been 
relieved  or  vote  tendered.  An  exception,  however,  to  this 
is  allowed  in  the  case  of  soldiers  attending  as  guards  to 
her  majesty,  or  any  of  the  royal  family,  and  as  to  the 
soldiers  usually  stationed  within  the  Bank  of  England  (6). 

(«)  See  2  Will,  i,  c.  45,  s.  60  ;  the  time  and  place  for  election  were 

31  &  32  Vict.  c.  125,  s.  26.    By  6  fixed,  all  soldiers  quartered  in  the 

&  7  Vict.  c.  18,  s.  98,  the  extent  of  place  were  to  remove  at  least  one 

the  power  of  inquiry  into  the  cor-  day  before  the  election  to  the  dis- 

rectness  of  the  register  is  defined.  tance  of  two  mUes  or  more,  and  not 

(a)  1 W.  &  M.  St.  2,  c.  2 ;  2  W.  &  return  till  one  day  after  the  poll 

M.  sess.  1,  c.  7;  9  Com.  Jouru.  191;  was  ended.   (8  Geo.  2,  i;.  30.)    But 

17  Journ.  507.  this  enactment,  being  found  incou- 

(J)  10  &  11  Vict.  c.  21.    The  venient,  is   now  repealed   by  the 

rule  formerly  was,  that,  as  soon  as  statute  above  cited. 

VOL.  II.       .  .  D  D  ■ 
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It  has  also  been  resolved  by  vote  of  the  house  of  coimnoiis 
that  [no  lord  of  parliament,  or  lord  lieutenant  of  a  county, 
hath  any  right  to  interfere  in  the  election  of  commoners ; 
and  by  statute  2  W.  &  M.  sess.  1,  c.  7,  the  lord  warden 
of  the  Cinque  Ports  shall  not  recommend  any  members 
there.]  Officers  of  the  excise,  customs,  stamps  and  cer- 
tain other  branches  of  the  revenue,  as  well  as  justices  and 
officers  appointed  under  the  Metropolitan  Police  Acts, 
are  also  expressly  prohibited,  under  heavy  pecuniary 
penalties  and  loss  of  office,  from  any  interference  (c). 
Moreover,  [riots  have  been  frequently  determined  to 
miake  an  election  void;]  and  by  the  Keform  Act  of  1832  it 
was  provided,  that  where,  at  any  place  of  election,  the 
proceedings  are  interrupted  by  riot,  or  open  violence,  the 
sheriff  or  returning  officer  shall  adjourn  the  poll  at  such 
place  till  the  following  day;  and,  if  necessary,  shall 
then  further  adjourn  the  same  until  the  interruption 
shall  have  ceased  (d). 

4.  While  the  electors,  however,  of  one  branch  of  the 
legislature  are  thus  [secured  from  any  undue  influence 
from  either  of  the  other  two,  and  from  all  external  vio- 
lence and  compulsion,  the  greatest  danger  is  that  in 
which  themselves  co-operate,  by  the  infamous  practice 
of  bribery  and  corruption.]  To  prevent  which,  very 
careful  provision  has  been  now  made  by  Parliament 
itself.  And  in  particular  the  17  &  18  Vict.  c.  102  (called 
"  The  Corrupt  Practices  Prevention  Act,  1854")  applies 
itself  (c),  first,  to  the  offence  of  bribery  (/) ;  its  definition 

(c)  1  Bl.  Com.  179;  2  &  3  Vict.  1335, 1359;  4  Dong!  293).    Black- 

c.  71,  s.  e.    As  to  the  right  to  vote,  stone  says  (toI.  i.  p.  179),  that  the 

vide  sup.  p.  391.  first  instance  that  ocenrs  of  election 

(rf)  2  WiU.  4,  u.  45,  s.  70.  bribery  is  as  early  as  13  Eliz.,  when 

(e)  This  Act  has  been  amended  one  Thomas  Longe,  being  a  simple 

and  continued  by  21  &  22  Vict.  man  and  of  small  capacity  to  serve 

c.  87;  26  &  27  Vict.  c.  29 ;  and  31  in  parliament,  acknowledged  that 

&  32  Vict.  c.  111.  he  had  giyen  the  corporation  by 

(/)  Bribery  was  an  offence  also  which  he  was  returned,  H.  He  was 

at  the  common  law,  punishable  with  removed,  and  a  fine  of  201.  imposed 

fine   and   imprisonment   (3   Burr,  on  the  corporation. 


CHAP.  I. — OF  THE  PARLIAMENT.  403 

of  which  is  pointed  principally  against  the  gift  or  pro- 
mise of  money  or  valuable  consideration,  and  the  gift, 
procurement  or  promise  of  any  office,  place  or  em- 
ployment, in  order  to  induce  a  voter  to  vote  or  refrain 
from  voting,  or  on  account  of  his  having  already  done 
so.  And  it  enacts  that  such  offence  shall — both  as  re- 
gards him  from  whom  the  gift,  procurement  or  promise 
proceeds,  and  him  who  agrees  to  vote  for  any  money, 
valuable  consideration,  office,  place  or  employment — 
amount  to  a  misdemeanor.  And  in  addition  to  the 
fine  or  imprisonment  consequent  on  the  misdemeanor, 
the  offender,  in  the  former  case,  shall  be  liable  to  for- 
feit 100/.,  and  in  the  latter  lOZ.  (^),  Secondly,  the 
Act  prohibits  treating ;  its  definition  of  which  points 
in  general  at  the  providing  by  any  candidate,  before, , 
during  or  after  an  election,  any  meat,  drink,  enter- 
tainment or  provision,  in  order  corruptly  to  influence 
any  person  to  vote  or  refrain  from  voting,  or  on  ac- 
count of  his  having  done  so ;  an  offence  which  it  visits, 
as  regards  the  candidate,  with  the  forfeiture  of  50/.,  and 
as  regards  the  voter  who  accepts  what  is  thus  illegally 
provided,  with  the  consequence  that  he  shall  be  in- 
capable of  voting  at  that  election,  and  that  his  vote,  if 
given,  shall  be  utterly  void  {h).  Thirdly,  the  Act  pro- 
hibits any  undue  influence  ;  an  offence  which  it  defines  in 
such  manner  as  to  comprise,  generally,  any  force,  vio- 
lence or  restraint,  or  the  infliction  of  or  threat  to  inflict 
any  injury,  or  the  practice  of  any  iatimidation,  in  order 
to  induce  any  person  to  vote  or  refrain  from  voting,  or 
on  account  of  his  having  done  so ;  and  it  enacts,  that 
every  person  so  offending  shall  be  guilty  of  a  misde- 
meanor, and  forfeit  the  sum  of  50Z.  {i).  Moreover,  the 
Act  prohibits  the  providing  by  a  candidate,  either  for 
any  voter  or  for  any  inhabitant  of  the  county,  city  or 

(g)  17  &  18  Vict.  c.  102,  ss.  2,  3.  (i)  17  &  18  Vict.  c.  102,  s.  5.  See 

(/«)  Sect.  4.  R.  V.  Barnwell,  29  L.  T,  p.  107. 

D  D  2 
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place,  of  any  cockade  or  other  mark  of  distinction,  under 
a  penalty  of  21.  for  every  such  offence  (Z) ;  and  also 
(under  a  similar  penalty)  the  providing  of  refreshment 
to  any  voter  on  the  day  of  nomination  or  of  polling, 
on  account  of  his  having  polled  or  being  about  to 
poll  (m) ;  and  it  further  enacts,  that  all  payments  made 
on  any  such  account,  or  on  account  of  any  chairing, 
bands  of  music,  flags  or  banners,  shall  be  deemed  illegal 
payments  within  the  Act(n).  With  a  view  also  to  the 
more  effectual  prevention  of  all  such  payments  as  it  makes 
illegal,  it  provides  for  the  annual  appointment  of  certain 
officers,  called  election  auditors  (o),  to  whom  is  committed 
the  duty  of  taking  and  publishing  the  account  of  all  ex- 
penses incurred  at  elections  ( p).  And  it  enacts,  that  no 
payment  in  respect  of  any  election  or  the  expenses  thereof 
shall  be  made  by,  or  by  authority  of,  any  candidate,  except 
by  or  through  the  election  auditor  for  such  election  {q) ; 
and  that  any  payment  otherwise  made  shall  be  deemed 
illegal,  and  that  upon  proof  thereof  the  candidate  shall 
forfeit  double  its  amount,  with  \Ql.  besides  (r).  An 
addition  to  the  above  offences  in  connection  with  elections 
has  been  now  also  made  by  the  Representation  of  the 
People  Act,  1867,  whereby  it  is  declared  to  be  bribery 
if  any  person  shall  either  directly  or  indirectly  cor- 
ruptly pay  any  rate  on  behalf  of  a  rate-payer  for  the 
purpose  of  enabling   him  to  be  registered  as  a  voter, 

(V)  17  Sc  18  Vict.  c.  102,  s.  7.  Vict.  c.  87,  s.  1,  and  Cooper?).  Slade, 

(m)  Sect.  23.  6  H.  of  L.  Cas.  p.  746. 
(»)  Sect.  7.     So  also  by  30  &  31  (o)  See  21  &  22  Vict.  c.  87,  as. 

Vict.  u.  102,  s.  36,  payment  of  any  2,  i. 

money  on  account  of  the  conveyance  (^)  17  &  18  Vict.  c.  102,  ss.  26— 
ofanyvotertotliepoll,&it\xexU)i^ei  28.  See  The  Queen  «.  Griffiths,  7 
voter  himself  or  any  other  person,  is  Ell.  &  Bl.  952  ;  and  Edwards  v. 
made  an  illegal  payment  under  17  &  Whitehurst,  5  H.  &  N.  131. 
18  Vict.  c.  104, — except  only  in  the  (a')  See  Nnrton  v.  Dickson,  5 
case  of  the  boroughs  of  East  Ret-  H.  &  N.  637. 
ford,  Slwreliam,  OricMade,  Muck  (r)  17  &  18  Vict.  c.  102,  s.  18. 
WenlocJi,  and  Aylesbwy.  As  to  As  to  who  is  to  be  deemed  a  "  can- 
travelling  expenses,  see  also  21  &  22  didate,"  see  21  &  22  Vict,  c.  87,  s.  3. 
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thereby  to  influence  his  vote  at  any  future  election ;  or 
for  the  purpose  of  inducing  a  voter  to  vote  or  refrain 
from  voting  (s). 

The  election  being  closed,  the  sheriff  or  other  returning 
officer  returns  the  writ,  with  the  names  of  the  persons 
elected  by  the  majority  (t),  to  the  clerk  of  the  crown  in 
chancery,  to  whom  also  the  poll-books  are  to  be  delivered, 
for  their  future  safe  custody  (m).  If  the  returning-officer 
wilfully  delays,  neglects  or  refuses  duly  to  return  any 
person  who  ought  to  be  returned,  he  is  liable  to  an  action 
at  the  suit  of  the  party  aggrieved,  in  case  it  shall  be 
determined  on  the  hearing  of  an  election  petition,  in 
manner  to  be  presently  described,  that  such  party  was 
entitled  to  have  been  returned ;  and  provided  also  that 
such  action  be  commenced  within  one  year  after  the 
commission  of  the  injury,  or  within  six  months  after 
the  conclusion  of  the  trial  relating  to  such  election  (x). 
In  addition  to  which,  we  may  observe,  that  it  is  pro- 
vided by  the  Keform  Act  of  1832,  that  a  returning 
oiScer  or  any  other  person  wilfully  contravening  its 
provisions  shall  be  liable  to  be  sued  by  the  party 
aggrieved  thereby ;  in  which  action,  the  jury  may  find 
a  verdict  for  such  sum  as  they  shall  think  just,  to  the 
extent  of  500?.  (y).  But  the  members  returned  by  the 
returning  officer  [are  the  sitting  members,  until  the  house 
of  commons  shall  declare  the  return  to  be  false  and 
illegal.] 

The  form  and  manner  of  proceeding  to  impugn  such  re- 
turn are  now  regulated  by  31  &  32  Vict.  c.  125  (the 
"Parliamentary  Elections  Act,  1868"),  and  are  in  sub- 
stance as  follows  (2): — Any  person  who  voted,  or  had  a 

(s)  30  &  31  Vict.  c.  102, -s.  49.  lOOZ.,  is  given  for  the  wilful  breach 

(r^)  See  23  Hen.  6,  c.  14.  of  the  proTisions  of  that  Act.     (As 

(m)  6  &  7  Vict.  c.  18,  s.  93.  to  which,  see  Pryce  v.  Belcher,  3  C. 

(x)  31  &  32  Vict.  c.  125,  s.  48.  B.  58;  4  C.  B.  866.)     See  also  30 

(y)  2  Will.  4,  c.  45,  s.  76.    By  6  &  31  Vict.  c.  102,  s.  59. 
&  7  Vict.  c.  18,  s.  97,  a  similar  ac-  (z)  This  Act  is  to  be  in  force 

tion,  with  damages  to  the  extent  of  until  the  expiration  of  three  years. 
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right  to  vote,  at  the  election,  or  claiming  to  have  had 
a  right  to  be  returned  or  elected,  or  alleging  himself 
to  have  been  a  candidate  thereat, — may  (within  the 
period  of  twenty-one  days  after  the  return,  or  ia  case  of 
an  alleged  corrupt  payment,  then  within  twenty-eight 
days  after  the  date  of  such  payment)  subscribe  and 
present  to  the  Court  of  Common  Pleas  (a)  a  petition, 
complaining  of  an  undue  return  or  election,  and  such 
petition  shall  thereupon  be  served  by  the  petitioner  on 
the  respondent,  that  is  to  say,  on  the  candidate  or  candi- 
dates who  have  been  returned  (h).  But  it  is  required  that 
the  petitioner  shall  give  security  to  the  amount  of  one 
thousand  pounds  for  payment  of  all  costs,  charges  and 
expenses  (c).  The  trial  of  every  such  petition  shall  be 
conducted  before  a  puisne  judge  of  one  of  her  Majesty's 
superior  courts  of  common  law  (the  aggregate  number  of 
judges  having,  for  this  purpose,  been  increased  by  three), 
and  shall  be  tried  by  him  sitting  in  open  court,  without 
a  jury,  and  as  the  general  rule  in  the  borough  or  county, 
the  election  whereat  has  been  impugned  (cT).  At  the 
conclusion  of  the  trial  (at  which  witnesses  shall  be  ex- 
amined on  oath)  the  judge  shall  determine  whether  the 
member  whose  return  or  election  is  complained  of,  or  any 
or  what  other  person  was  duly  returned  or  elected,  or 
whether  the  election  was  void,  and  shall  certify  the  same 
in  writing  to  the  Speaker,  and  such  determination  shall 
be  final  to  all  intents  and  purposes ;  and  shall  be  carried 


from  the  31st  July,  1868,  and  to  the  (i)  31  &  32  Vict.  c.  125,  s.  6. 

end  of  the  then  next  session  of  Par-  (c)  Sect.  6. 

liament.  (_d)  The  judges  of  each  of  the 

(a)  Prior  to  this  Act,  the  petition  courts  are  by  the  Act  directed,  on 

was  presented  to  the  House  of  Com-  or,  before  the  third  day   of  Mi- 

mons  itself,  and  was  disposed  of  chaelmas   term  in  every  year,  to 

before  a  select  committee  of  the  select  by  a  majority  of  rotes  one  of 

House  under  the  provisions  of  11  &  their  number  to  be  placed  on  the 

12  Vict.  c.  98,  and  28  &  29  Vict,  rota  for  the  trial  of  election  peti- 

c.  8,  now  repealed  by  31  &  32  Vict.  tions  during  the  ensuing  year  (31 

c,  125.  &  33  Vict.  c.  125,  s.  11). 
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into  execution  by  the  directions  of  the  house  as  to  con- 
firming or  altering  the  return,  or  issuing  a  writ  for  a  new 
election,  as  circumstances  may  require  (e).  There  is, 
however,  a  proviso,  that,  if  it  shall  appear  to  the  judge  on 
such  trial  that  any  questions  of  law  as  to  the  admissi- 
bility of  evidence  or  otherwise  require  further  considera- 
tion by  the  Court  of  Common  Pleas,  it  shall  be  lawful 
for  him  to  postpone  the  grant  of  his  certificate  until  the 
court  has  determined  such  questions  (y).  And  where 
any  charge  is  made  in  the  petition  of  any  corrupt  practice 
having  been  committed  at  the  election  the  judge  shall, 
in  addition,  certify  as  to  the  same,  or  make  any  special 
report  such  as  the  occasion  may  require  {g) : — in  which 
case  the  House  of  Commons  may  make  such  order 
in  respect  of  such  special  report  as  they  shall  think 
proper  (Ji).  And  on  a  report  by  the  judge  that  bribery 
has  been  committed,  either  by  a  candidate  (personally, 
or  through  an  agent  with  his  knowledge  and  consent),  or 
by  any  other  person,  the  guilty  party  shall  be  incapable 
during  the  next  seven  years  of  being  elected  to  and 
sitting  in  parliament,  and  shall  also  be  incapable  of 
being  registered,  or  voting,  as  a  parliamentary  voter, 
at  any  election  in  the  United  Kingdom,  or  of  holding 
certain  offices — including  any  municipal  or  judicial  office, 
— or  of  being  appointed  justice  of  the  peace  (e). 

"We  may  remark  here,  that  under  the  provisions  of  the 
15  &  16  Vict.  c.  57  (as  amended  by  the  31  &  32  Vict. 
c.  125,  s.  56),  where  it  has  been  represented  to  her  Majesty, 
by  a  joint  address  of  both  houses  of  parliament,  that 
there  is  reason  to  believe  that  corrupt  practices  have 

(e)  31  &  32  Vict.  c.  125,  s.  13.  indemnity — asprorided  bythe  26  & 

(/)  Sect.  12.  27  Vict.  c.  29,  in  relation  to  the  pro- 

Qf)  81  &  32  Vict.  c.  125j  s.  11.  ceedings  under  17  &  18  Vict.  c.  102, 

With  regiird  to  the  witnesses  at  the  abore  mentioned  (31   &  32  Vict. 

trial  of  the  petition,  it  may  be  no-  c.  125,  ss.  33,  34). 

ticed  that  under  this  Act  they  are  (A)  31  &  32  Vict.  c.  125,  s.  14. 

made  entitled  not  only  to  their  rea-  (i)  Sects.  43,  45. 

sonable  expenses,  but  also  to  an 
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extensively  prevailed  in  any  county,  borough  or  other 
place  sending  a  member  or  members  to  parliament,  her 
Majesty  may  appoint  commissioners  to  make  inquiry 
into  the  alleged  practices,  and  where  their  report  has 
been  unfavourable,  the  place  in  question  has,  by  act  of 
parliament,  been  deprived  permanently  or  for  a  time  of 
its  right  to  send  members  to  parliament  (w). 

When  a  member  is  once  duly  elected,  and  has  been 
duly  sworn  (o),  he  is  compellable  to  discharge  the  duties 
of  the  public  trust  thus  conferred  upon  him;  and  is 
bound  to  be  present  at  every  call  of  the  house,  unless 
he  can  show  such  cause  as  shall  be  deemed  a  sufficient 
excuse  for  his  non-attendance.  Nor  is  he  enabled  by  law 
to  resign  his  seat.  The  only  way  of  relinquishing  it  is  to 
obtain  some  office,  such  as  will  have  the  effect  of  making 
the  seat  void.  This,  however,  is  now  done  as  a  matter 
of  course ;  it  having  long  been  usual  for  the  crown  to 
grant  to  any  member  wishing  to  vacate  his  seat  the 
stewardship  of  the  Chiltern  Hundreds,— which,  though 
merely  nominal,  is  by  the  practice  of  parliament  con- 
sidered as  an  office  sufficient  for  that  purpose  (  p). 

And  this  abstract  of  the  law  of  election  concludes  our 
inquiries  into  the  laws  and  customs  more  peculiarly  rela^ 
tive  to  the  house  of  commons. 

VI.  [We  proceed  now  to  the  method  of  making  laws,— 
which  is  much  the  same  in  both  houses.     But  first  it  must 

(n)  This  course  was  taken  with  show  that  it  is  an  office.  The  stew- 
regard  to  the  boroughs  mentioned  ardships  of  the  manors  of  East 
snp.  p.  359,  n.  (t).  Hendred,  Northstead,  or  Hemp- 
(o)  Vide  sup.  p.  363.  holme,  are  usually  granted  for  this 
(^)  2  Hats.  41.  It  is  said  by  Mr.  .purpose,  when  the  Chiltern  Hnn- 
Hatsell  that  this  practice  is  believed  dreds  are  occupied.  ( See  May,  Pari, 
to  have  begun  not.oarlier  than  about  Pract.  3rd  ed.  p.  458.)  An  Irish 
the  year  1750,  and  that  it  would  be  member  accepts  the  office  of  "  es- 
difficult,  from  the  form  of  appoint-  cheator  of  Muuster,"  see  21  &  22 
ment  to  the  Chiltern  Hundreds,  to  Vict.  c.  110,  s.  4. 
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[be  premised,  that,  for  dispatch  of  business,  each  house  of 
parliament  has  its  speaker.  The  speaker  of  the  house  of 
lords — whose  office  it  is  to  preside  there,  and  manage  the 
formality  of  business — is  the  lord  chancellor,  or  keeper  of 
the  great  seal,  or  any  other  appointed  by  royal  commis- 
sion :  and,  if  none  be  so  appointed,  the  house  of  lords  (it 
is  said)  may  elect.  The  speaker  of  the  house  of  commons 
is  chosen  by  the  house  {q) ;  but  must  be  approved  by  the 
sovereign  (r).  And  herein  the  usage  of  the  two  houses 
differs,  that  the  speaker  of  the  house  of  commons  cannot 
give  his  opinion  or  argue  any  question  in  the  house  (s) ; 
but  the  speaker  of  the  house  of  lords,  if  a  lord  of  par- 
liament, may.  In  each  house  the  act  of  the  majority 
binds  the  whole,  and  this  majority  is  declared  by  votes 
openly  and  publicly  given ;  not  privately  or  by  ballot. 
This  latter  method  may  be  serviceable  to  prevent  in- 
trigues and  unconstitutional  combinations ;  but  it  is  im- 
possible to  be  practised  with  us,  at  least  in  the  house  of 
commons,  where  every  member's  conduct  is  subject  to  the 
future  censure  of  his  constituents,  and  therefore  should 
be  openly  submitted  to  their  inspection.] 

It  is  to  be  observed,  that  in  the  house  of  commons  the 
speaker  never  votes,  except  when  the  votes  of  the  house 
are  otherwise  equal;  and  in  such  cases  he  has  a  vote 
which  determines  the  majority  (<).  The  speaker  of  the 
house  of  lords,  on  the  other  hand,  has  his  vote  counted 
with  the  rest  of  the  house ;  and  in  case  of  an  equality 

(q)  Com.  Dig.  Pari.  E.  5.    As  to  "  no  election,  nntil  your  majesty 

his  salary,  &c.,  see  30  Geo.  3,  c.  10;  "  giveth   allowance   and    approba- 

2  &  3  Will.  4,  c.  106;  4  &  5  Will.  4,  "  tion."     (2  Hats.  164.)     But  the 

c.  70.    As  to  the  performance,  by  a  house  of  commons  at  present,  says 

deputy  speaker,  of  certain  duties  of  Mr.  Christian  (1  Bl.  Com.  p.  181), 

the  speaker  during  the  temporary  would  scarce  admit  their  speaker  to 

absence  of  the  latter,  see  18  &  19  hold  such  language. 
Vict.  u.  84.  {s)  But  when  the  house  resolves 

(r)  Sir  Edward  Coke,  upon  being  itself  into  a  committee,  the  case  is 

elected  speaker  in  1592,  in  his  ad-  otherwise.    Vide  post,  p.  412. 
dress  to  the  throne,  declared,  "  this  (i)  See  May's  Pari.  Pr.  (3rd  ed.) 

"  is  only  as  yet  a  nomination,  and  p.  288. 
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of  voices,  the  rule  is  that  the  negative  opinion  pre- 
vails (m). 

To  introduce  a  bill  in  either  house,  [if  the  relief  sought 
by  it  is  of  a  private  nature,  it  is  first  necessary  to  prefer 
a  petition ;  which  must  be  presented  by  a  member,  and 
usually  sets  forth  the  grievance  desired  to  be  remedied. 
This  petition  (when  founded  on  facts  that  may  be  in  their 
nature  disputed)  is  referred  to  a  committee  of  members, 
who  examine  the  matter  alleged,  and  accordingly  report 
it  to  the  house  ;  and  then,  (or  otherwise,  upon  the  mere 
petition,)  leave  is  given  to  bring  in  the  bill  (a:).}  And 
[in  the  house  of  lords,  if  the  bill  begiQ  there,  it  is  (when 
of  a  private  nature)  referred  to  two  of  the  judges,  to 
examine  and  report  the  state  of  facts  alleged,  to  see  that 
all  necessary  parties  consent,  and  to  settle  all  points  of 
technical  propriety.  J  In  public  matters,  a  bill  originating 
in  the  commons  is  brought  in  upon  motion  made  to  the 
house  for  leave  to  bring  it  in,  and  there  is  no  petition  for 
that  purpose;  but  there  are  many  "standing  orders" 
relative  to  the  introduction  of  either  public  and  private 
bills,  and  of  too  minute  a  nature  to  be  detailed  in  this 
place  (yj.  Formerly,  all  bills  were  drawn  in  the  form 
of  petitions  to  the  crown  (z),  [which  were  entered  upon 

(m)  See  33  Lords'  J„  519;  14  and  30  &  31  Vict.  c.  136,  conferring 

Lords'  J.,  167,  168.  powers  as  to  the  administration  of 

(a!)  Com.  Dig.  Pari.  G.  11;  H  oaths,  and  as  to  costs,  upon  certain 

Geo.  3,  c.  105.  parliamentary  tribunals  recently  cs- 

(y)  See  TWiU.  4  &  1  Vict.  c.  83,  tablished,  termed  the  covHs  ofre- 
as  to  the  deposit  oi plans  and  docn-  f  trees  on  private  'bills, 
ments  in  the  case  of  private  bills ; —  (z)  The  commons,  for  nearly  two 
14  &  15  Vict.  c.  49  (repealing  11  &  centuries,  continued  the  style  of  very 
12  Vict.  c.  129),  as  to  the  ^j-eKmi-  humble  petitioners.  Their  petitions 
nary  ingmries  to  be  made  on  all  frequently  began  with  "Your  poor 
applications  for  local  Acts  affecting  "  commons  beg  and  pray,"  and  con- 
navigation; — 10  &  11  Vict.  c.  69;  eluded  vrith  "for  God's  sate,  and 
12  &  ISVict.  c.  78;  and  28  &  29  "as  an  act  of  charity ;"-"  Fffs 
Vict.  c.  27,  as  to  costs  on  private  poveres  com/rrmnes  prient  et  sup- 
bills;  21  &  22  Vict.  c.  78,  as  to  ad-  pUent,  pur  Dieu  et  en  wuvre  de 
ministering  oaths  before  a  com-  charitV  (Eot.  Pari,  passim.)  And 
mittee  of  the  Ii-ouse  on  private  bills;  it  appears  that,  prior  to  the  reign  of 
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[the  parliament  rolls,  with  the  king's  answer  thereunto 
subjoined ;  not  in  any  settled  form  of  words,  but  as  the 
circumstances  of  the  case  required  {a) :  and,  at  the  end 
of  each  parliament,  the  judges  drew  them  iuto  the  form 
of  a  statute,  which  was  entered  on  the  statute  rolls.  In 
the  reign  of  Henry  the  fifth,  to  prevent  mistakes  and 
abuses,  the  statutes  were  drawn  up  by  the  judges  before 
the  end  of  the  parliament ;  and,  in  the  reign  of  Henry 
the  sixth,  bills  in  the  form  of  Acts,  according  to  the 
modem  custom,  were  first  introduced.]  The  iStyle  now 
used  in  an  act  of  parliament,  is  as  follows : — "  Be  it 
"  enacted  by  the  queen's  most  excellent  majesty,  bjfc  and 
"  with  the  advice  and  consent  of  the  lords  spiritual  and 
"  temporal,  and  commons,  in  this  present  parliament  as- 
"  sembled,  and  by  the  authority  of  the  same." 

Supposing  the  bill  to  commence  in  the  house  of  com- 
mons and  to  be  of  a  public  nature,  [the  persons  directed 
to  bring  in  the  bill  present  it  in  a  competent  time  to  the 
house   drawn  out  in  a  proper  form  (5).      The  bill  is 

Hemy  the  fifth,  it  had  been  the  2  Hen.  5,  No.  22.) 
practice  of  the  kings  to  add  and  (a)  See,  among  nnmherless  other 
enact  more  than  the  commons  peti-  instances,  the  articuli  cleri,  9  Edw. 
tioned  for.  In  consequence  of  this  2.  As  to  the  antient  form  of  our 
(remarks  Mr.  Christian,  1  Bl.  Com.  statutes,  much  information  will  he 
p.  181)  there  is  a  very  memorable  pe-  found  in  Hist.  jEng.  Law,  by  Reeves, 
tition  from  the  commons  in  2  Hen.  5,  vol.  i.  p.  215  ;  vol.  ii.  pp.  142,  153, 
which  states  that  it  is  the  liberty  354;  vol.  iii.  pp.  143,  252,  379!  vol. 
and  freedom  of  the  commons  that  iv.  pp.  Ill,  130,  411. 
there  should  be  no  statute  without  ( J)  See  13  &  14  Vict.  c.  21  (often 
their  assent,  considering  that  they  called  Lord  Komilly's  Act)  as  to 
have  ever  been  as  well  assenters  as  shortening  the  language  used  in  acts 
petitioners;  and  therefore  they  pray  of  parliament,  the  manner  of  citing 
that,  for  the  future,  there  may  be  no  former  statutes,  and  the  interpreta^ 
additions  or  diminutions  to  their  tion  of  words.  We  may  also  notice 
petitions.  And  in  answer  to  this,  here,  that,  in  order  to  avoid  the  ne- 
the  king  granted  that  from  hence-  cessity  of  repeating  in  many  differ- 
forth  they  should  be  bound  in  no  ent  Acts,  the  various  provisions 
instance  without  their  assent,  save  usually  introduced  into  such  as  au- 
his  royal  prerogative  to  grant  and  thorize  the  execution  of  undertak- 
deny  what  he  pleased  of  their  peti-  ings  of  a  public  nature  by  compa- 
tions.     (Ruff.  Bref.  xv.;  Rot.  Par!.  nies  and  others, — and  also  in  order 
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[read  a  first  time  and  then  ordered  to  be  printed ;  and 
at  a  convenient  distance  it  is  read  a  second  time :  and 
after  each  reading  the  speaker  opens  to  the  house  the 
substance  of  the  bill,  and  puts  the  question,  whether  it 
shall  proceed  any  further  (c).  The  introduction  of  the 
bill  may  be  originally  opposed,  as  the  bill  itself  may  at 
either  of  the  readings ;  and  if  the  opposition  succeeds, 
the  bill  must  be  dropped  for  that  session;  as  it  must 
also,  if  opposed  with  success  in  any  of  the  subsequent 
stages  (rf).] 

After  the  second  reading  it  is  committed,  that  is,  re- 
ferred to  a  committee ;  which  is  either  selected  by  the 
house,  or  else  the  house  resolves  itself  into  a  committee 
of  the  whole  house  (c).  [A  committee  of  the  whole 
house  is  composed  of  every  member ;  and,  to  form  it  the 
speaker  quits  the  chair  (another  member  being  appointed 
chairman),  and  may  then  sit  and  debate  as  a  private 
member.  In  these  committees  the  bill  is  debated  clause 
by  clause,  amendments  made,  the  blanks  filled  up,  and 
sometimes  the  bill  entirely  new  modelled.  After  it  has 
gone  through  the  committee  the  chairman  reports  it  to 
.the  house,  with  such  amendments  as  the  committee  have 
made;  and  then  the  house  reconsiders  the  whole  bill 
again,  and  the  question  is  repeatedly  put  upon  every 
clause  and  amendment.  When  the  house  hath  agreed 
or  disagreed  to  the  apaendment  of  the  committee,  and 
sometimes  added  new  amendments  of  its  own,  the  bill  is 
then  ordered]  to  be  reprinted  (/) ;  and  it  is  then  read  a 

to  secure  imiformity, — those  provi-  (d)  Ibid.  G.  15. 

Tsions   are    now    consolidated    into  («)  Com.  Dig.  Pari.  G.  13. 

several  Acts;  and  into  any  subse-  (/)  90 Com.  J. 337;  105 Ibid. 372. 

qnent  statute  passed  in  reference  to  At  this  stage  of  the  proceedings  the 

such  undertakings,  one  or  more  of  former  practice  was  to  engross  the 

such  "  Consolidation  Acts,"  or  cer-  bill  on  one  or  more  pieces  of  parch- 

tain  of  their  clauses  (as  the  case  ment.   But  this  was  discontinued  in 

may  require),  are  incorporated  by  1849.      See   May,  Pari.  Pr.  (3rd 

■reference.  edit.),  p.  382. 
(c)  Com.  Dig.  Pari.  G.  12, 13, 14. 


CUAP.  I.— OP  THE  PARLIAMENT.  413 

third  time,  and  amendments  are  sometimes  made  to  it  at 
this  stage  also,  and  new  clauses  added  (^).  [The  speaker 
then  again  opens  the  contents,  and,  holding  it  up  in  his 
hands,]  puts  the  question,  whether  the  bill  shall  pass.  If 
this  is  agreed  to,  the  title  to  it  is  then  settled ;  which  used 
to  be  a  general  one  for  all  the  Acts  passed  in  the  session, 
till,  in  the  first  year  of  Henry  the  eighth,  distinct  titles 
were  introduced  for  each  chapter  (A).  After  this  the 
bill  is  printed  fair  by  the  Queen's  printer,  [and  one  of 
the  members  is  directed  to  carry  it  to  the  lords,  and 
desire  their  concurrence.  And  the  member  thus  de- 
puted, attended  by  several  more,  carries  it  to  the  bar  of 
the  house  of  peers,  and  there  delivers  it  to  their  speaker, 
who  comes  down  from  his  woolsack,  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other 
house,  and,  if  rejected,  no  more  notice  is  taken;  but  the 
matter  passes  sub  silentio,  to  prevent  unbecoming  alter- 
cations.] But  if  it  is  agreed  to,  the  lords  send  a  mes- 
sage, (which  upon  matters  of  high  dignity  or  importance 
is  conveyed  by  two  of  the  judges,)  that  they  have  agreed 
to  the  same ;  [and  the  bill  remains  with  the  lords,  if  they 
have  made  no  amendment  to  it.  But  if  any  amendments 
are  made,  such  amendments  are  sent  down  with  the  bill, 
to  receive  the  concurrence  of  the  commons.  If  the  com- 
mons disagree  to  the  amendments,  a  conference  usually 
follows  between  members  deputed  from  each  house ;  who, 
for  the  most  part,  settle  and  adjust  the  difiierence ;  but 
if  both  houses  remain  inflexible,  the  bill  is  dropped  (z). 
If  the  commons  agree  to  the  amendments,  the  bill  is 
sent  back  to  the  lords  by  one  of  the  members,  with  a 
message  to  acquaint  them  therewith.  The  same  forms 
are  observed,  mutatis  mutandis,  when  the  bill  begins  in 

(g)  Noy,  84.  Tol.  iv.  p.  412.)    As  to  the  title 

(A)  It  is  said  that  this  custom  first  being  no  part  of  the  Act,  vide  sup. 

began  in  the  fifth  year  of  Henry  the  vol.  i.  p.  72,  n.  (^). 

eighth.  (Hist.  Eng.  Law  by  Beeves,  (i)  Com.  Dig.  Parliament,  G.  24. 
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[the  house  of  lords  (A).  And  when  both  houses  have 
done  with  any  bill,  it  always  is  deposited  in  the  house  of 
peers,  to  wait  the  royal  assent ;  except  in  the  case  of  a 
bill  of  supply,  which,  after  receiving  the  concurrence  of 
the  lords,  is  sent  back  to  the  house  of  commons  (Z).] 

The  royal  assent  may  be  given  either  in  person  or  by 
commission:  1.  [In  person:  when  the  sovereign  comes 
to  the  house  of  peers,  in  his  crown  and  royal  robes,  and, 
sending  for  the  commons  to  the  bar,  the  titles  of  all  the 
bills  that  have  passed  both  houses  are  read;  and  the 
sovereign's  answer  is  declared  by  the  clerk  of  the  par- 
liament in  Norman-French  (>n) ;  a  badge  (it  must  be 
owned),  now  the  only  one  remaining,  of  conquest ;  and 
which  one  could  wish  to  see  fall  into  total  oblivion, 
unless  it  be  reserved  as  a  solemn  memento  to  remind  us 
that  our  liberties  are  mortal,  having  once  been  destroyed 
by  a  foreign  force.  If  the  sovereign  consents  to  a  pub- 
lic bill,  the  clerk  usually  declares  "  le  roy  (or  la  reine) 
"  le  veut ;"  if  to  a  private  bill,  "  soit  fait  comme  il  est 
"  desire."  If  the  sovereign  refuses  his  assent,  it  is  in 
the  gentle  language  of  "  le  roy  (or  la  reine)  s'avisera"  (w). 

(%)  No  motion  oi  pennission  to  third's  statutes  axe  in  English,  and 

piesent  the  hill,  however,  is  here  so  they  have  continued  to  be  drawn 

necessary, — every   peer    heing    at  in  all  subsequent  periods, 

liberty  to  present  a  bUl  and  lay  it  (n)  The  words  le  roi  s'avisera 

on  the  table  of  the  house.   See  May,  correspond  to  the  phrase  formerly 

Pari.  Pr.  (3rd  ed.)  p.  363.  used  by  courts  of  justice,  when  they 

(l)  Com.  Joum.  24th  July,  1660.  required  time  to  consider  of  their 

When  an  act  of  grace  or  pardon  is  judgment,  viz.  c-wria  advisari  vult. 

passed,  it  is  first  signed  by  the  so-  And  there  can  he  little  doubt  but 

Tereign,  and  then  read  once  only  in  originally  the  royal  phrase  implied 

each  of  the  honses,  without   any  a  serious  intent  to  take  the  subject 

amendment.  D'Ewes' Jonm.  20, 73 ;  under  consideration.    The  last  oc- 

Com.  Joum.  17th  June,  1747.  casions  on  which  the  prerogative  of 

(ot)  The  language  of  the  statutes  rejecting  bills  was  exerted,  were  in 

prior  to  the  reign  of  Richard  the  the  year  1692,  by  William  the  third, 

third,    is.  generally   in    Latin    or  who  at  first  refused  his  assent  to  the 

French.     (Christiaji's  Blackstone,  bill  for  triennial  parliaments,  but 

vol.  i.  p.  184.)   But  all  Richard  the  was  prevailed  upon  to  permit  it  to 
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[When  a  bill  of  supply  is  passed,  it  is  carried  up  and 
presented  to  tlie  sovereign  by  the  speaker  of  the  house 
of  commons  (o)  ;  and  the  royal  assent  is  thus  expressed, 
"  le  roy  (or  la  reine)  remercie  ses  loyal  subjects,  accepte 
"  lour  benevolence,  et  aussi  le  veuf."  In  case  of  an  Act 
of  grace,  which  originally  proceeds  from  the  crown,  and 
has  the  royal  assent  in  the  first  stage  of  it,  the  clerk 
of  the  parliament  thus  pronounces  the  gratitude  of  the 
subject :  "  les  prelats,  seigneurs,  et  commons,  en  ce  pre- 
"  sent  parliament  assembles,  au  nom  de  touts  vous  autres 
"  subjects,  remercient  tres  humblem.ent  voire  majeste,  et 
"  prient  a  Dieu  vous  donner  en  sante  bone  vie  et  lon- 
"  ffue"{p).]  2.  By  commission  :  for  by  [the  statute  33 
Henry  VIII.  c.  21,  the  king  was  enabled  also  to  give  his 
assent  by  letters-patent  under  his  great  seal,  signed  with 
his  hand,  and  notified  in  his  absence  to  both  houses 
assembled  together  in  the  high  house.  And  when  the  bill 
has  received  the  royal  assent  in  either  of  these  ways,  it  is 
then,  and  not  before,  a  statute  or  act  of  parliament  (y).] 
To  this  may  be  added,  that,  by  the  33rd  Geo.  III.  c.  13, 
the  clerk  of  parliament  is  directed  to  indorse  on  every 
Act,  immediately  after  the  title  thereof,  the  day,  month, 
and  year  when  the  same  shall  have  passed,  and  shall 
have  received  the  royal  assent;  and  such  indorsement 
shall  be  taken  to  be  part  of  the  Act,  and  shall  be  the 
date  of  its  commencement,  where  no  other  commence- 
ment shall  have  been  provided  (r). 

[This  statute  or  Act  is  placed  among  the  records  of 
the  kingdom,  there  needing  no  formal  promulgation  to 
give  it  the  force  of  a  law,  (as  was  necessary  by  the  civil 
law  with  regard  to  the  emperor's  edicts,)  because  every 

be  enacted  two  years  afterwards  (De  (^)  D'Ewes' Joum.  35.    But  see 

Lolme,  Const,  of  Eng.  p.  404) ;  and  .  May,  Pari.  Pr.  372. 

in  1707,  when  Queen  Anne  refused  (j)  See  R.  v.  Justices  of  Middle- 

her  assent  to  a  Scotch  militia  bill,  sex,  2  B.  &  Ad.  818. 

(18  Lords'  Joum.  606.)  (r)  As  to  the  law  with  respect 

(o)  Rot.  Pari.  9  Hen.  4,  in  Pryn. ;  to  the  time  when  a,  statute  begins 

4  Inst.  22,  28.  to  operate,  see  also,  sup.  vol.  I.  p.  75, 
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[man  in  England  is,  in  judgment  of  law,  party  to  the 
making  of  an  act  of  parliament,  being  present  thereat  by 
his  representatives.]  However,  the  Queen's  printer  is 
bound,  by  virtue  of  his  office,  to  print  each  Act  for  the 
information  of  the  whole  land  (s).  [And,  formerly,  before 
the  invention  of  printing,  it  was  used  to  be  pubKshed  by 
the  sheriff  of  every  county,  the  king's  writ  being  sent  to 
him  at  the  end  of  every  session,  together  with  a  tran- 
script of  all  the  Acts  made  at  that  session,  commanding 
him,  "  ut  statuta  ilia,  et  omnes  articulos  in  eisdem  con- 
"  tentos,  in  singulis  locis  ubi  expedire  viderit,  publice 
"  proclamari,  etfirmiter  teneri  et  observari  faciat."  And 
the  usage  was  to  proclaim  them  at  his  county  court  and 
there  to  keep  them,  that  whoever  would  might  read  or 
take  copies  thereof;  which  custom  continued  till  the 
reign  of  Henry  the  seventh  {t). 

An  act  of  parliament  thus  made,  is  the  exercise  of  the 
highest  authority  that  this  kingdom  acknowledges  upon 
earth.  It  hath  power  to  bind  every  subject  in  the  land, 
and  the  dominions  thereunto  belonging ;  nay,  even  the 
sovereign  himself,  if  particularly  named  therein.  And  it 
cannot  be  altered,  amended,  dispensed  with,  suspended, 
or  repealed,  but  in  the  same  forms,  and  by  the  same  au- 
thority of  parliament :  for  it  is  a  maxim  in  law,  that  it 
requires  the  same  strength  to  dissolve  as  to  create  an 
obligation..   It  is  true  it  was  formerly  held,  that  the  king" 

(s)  104  Com.  Jouru.  51.  Puhlio  journals  of  either  house,  if  purport- 
statutes  (as  to  which  vide  sup.  toI.  i  ing  to  be  printed  by  the  printers  to 
p.  72)  need  no  proof  in  courts  of  the  crown  or  either  house  of  parlia- 
instice,  being  judicially  noticed  (see  ment,  shall  be  admitted  as  evidence 
Tay.  onEv.  ss.  6,  1368);  and  by  41  thereof.  Moreover,  if  any  person 
Geo.  3,  c.  90,  s.  9,  copies  of  Acts  of  shall  print  such  documents,  falsely 
Great  Britain  and  Ireland,  printed  purporting  to  be  printed  by  the  crown 
by  the  king's  printer  prior  to  the  or  parliament  printer,  or  shall  know- 
Union,  are  made  conclusive  evidence  ingly  tender  the  same  in  evidence,  he 
of  the  Act,  as  between  the  two  conn-  shall  incur  the  penalties  of  felony., 
tries.  It  may  also  be  observed,  that  (See  24  &  25  Viet.  c.  98,  s.  29.) 
by  8  &  9  Vict.  c.  113,  ss.  3,  i,  all  {f)  3  Inst.  41;  4  Inst.  26. 
copies  of  private  Acts,  and  of  tha 
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[might  in  many  cases  dispense  with  penal  statutes  (m)  ; 
but  now  by  statute  1  W.  &  M.  sess.  2,  c.  2,  it  is  declared 
that  the  suspending  or  dispensing  with  laws  by  rfegal 
authority,  without  consent  of  parliament,  is  illegal  (x). 


VII.  There  remains  only,  in  the  seventh  and  last 
place,  to  add  a  word  or  two  concerning  the  manner 
in  which  parliaments  may  be  adjourned,  prorogued,  or 
dissolved  (y). 

An  adjournment  is  no  more  than  a  continuance  of  the 
session  from  one  day  to  another,  as  the  word  itself  signi- 
fies ;  and  this  is  done  by  the  authority  of  each  house 
separately  every  day ;  and  sometimes  for  a  fortnight  or 
a  month  together,  as  at  Christmas  or  Easter,  or  upon 
other  particular  occasions.  But  the  adjournment  of  one 
house  is  no  adjournment  of  the  other  («).  It  hath  also 
been  usual,  when  the  sovereign  hath  signified  his  plea- 
sure that  both  or  either  of  the  houses  should  adjourn 
themselves  to  a  certain  day,  to  obey  the  royal  pleasure 
so  signified,  and  to  adjourn  accordingly  (a).  Otherwise, 
besides  the  indecorum  of  a  refusal,  a  prorogation  would 
assuredly  follow :  which  would  often  be  very  inconve- 
nient to  both  public  and  private  business :  for  a  proro- 
gation puts  an  end  to  the  session ;  and  then  such  bills 
as  are  only  begun  and  not  perfected,  must  be  resumed 
de  novo  (if  at  all)  in  a  subsequent  session ;  whereas,  after 
an  adjournment,  all  things  continue  in  the  same  state  as 
at  the  time  of  the  adjournment  made,  and  may  be  pro- 
ceeded on  without  any  fresh  commencement. 

A  prorogation  is  the  continuance  of  the  parliament 
from  one  session  to  another,  as  an  adjournment  is  a  con- 


(«)  Finch's  L.  82,  234  ;  Bacon's  {y)  Com.  Digest,  Parliament,  N. 

Elem.  c.  19.  0.  P. 

(x)  As  to  statutes  and  the  rules  (i)  4  Inst.  28. 

relative  to  their  construction,  see  {a)  Com.   Jonm.  passim;   e.  g. 

also  sup.  vol.  I.  p.  71—84.  11th  June,  1572  ;  21st  May,  1768. 

VOL.  II.  E  E 
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[tinuation  of  the  session  from  day  to  day.  J  This  is  done 
by  the  royal  authority  alone — expressed  either  by  writ 
of  prorogation  or  by  the  lord  chancellor  in  the  presence 
of  or  by  commission  from  the  crown,  or  else  by  pro- 
clamation (b).  And  by  a'  recent  statute,  the  30  &  31 
Vict.  c.  81,  such  last  mode  of  announcing  the  royal 
intention  is  expressly  made  sufficient  notice  thereof, 
provided  the  day  of  prorogation  be  to  some  further  day 
not  less  than  fourteen  days  from  the  day  for  which 
parliament  then  stood  summoned  or  prorogued;  and 
provided  also  that  the  prorogation  be  not  at  the  close 
of  a  session,  to  which  case  the  Act  is  not  to  apply. 
[Both  houses  are  necessarily  prorogued  at  the  same 
time ;  it  not  being  a  prorogation  of  the  house  of  lords, 
or  commons,  but  of  the  parliament.  The  session  is 
never  understood  to  be  at  an  end  until  a  prorogation ; 
though,  unless  some  Act  be  passed  or  some  judgment 
given  in  parliament,  it  is  in  truth  no  session  at  all  (c). 
And  formerly  the  usage  was,  for  the  sovereign  to  give 
the  royal  assent  to  all  such  bills  as  he  approved,  at  the 
end  of  every  session,  and  then  to  prorogue  the  parlia- 
ment ;  though  sometimes  only  for  a  day  or  two  (rf) ; 
after  which  all  business  then  depending  in  the  houses  was 
to  be  begun  again :  which  custom  obtained  so  strongly, 
that  it  once  became  a  question  (e),  whether  giving  the 
royal  assent  to  a  single  bill  did  not  of  course  put  an  end 
to  the  session.  And,  though  it  was  then  resolved  ia  the 
negative,  yet  the  notion  was  so  deeply  rooted,  that  the 
statute  1  Car.  I.  c.  7,  was  passed  to  declare  that  the 
king's  assent  to  that  and  some  other  Acts  should  not  put 
an  end  to  the  session.     And,  even  afterwards  in  the  reign 

(J)  See  1  Bl.  Com.  by  Christian,  given  by  proclamation, 

p.  186,  where  it  is  remarked,  that  (c)  4  Inst.  28 ;  Hale  of  Pari.  38; 

when  it  is  intended  that  parliament  Hut.  61. 

should  meet  upon  the  day  to  which  {d)  Com.  Joum.  21st  Oct.  1553. 

it  stands  prorogued  for  dispatch  of  (e)  Com.  Journ.  21st  Nov.  1554. 
business,   notice   to  that  efBect  is 
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[of  Charles  the  second  we  find  a  proviso  frequently  tacked 
to  a  bill,  that  his  majesty's  assent  thereto  should  not  de- 
termine the  session  of  parliament  {/).  But  it  now  seems 
to  be  allowed,  that  a  prorogation  must  be  expressly 
made,  in  order  to  determiae  tlie  session.]  The  proroga- 
tion is  to  a  day  fixed.  But  by  37  Geo.  III.  c.  127,  and 
39  &  40  Geo.  III.  c.  14,  the  sovereign  may  at  any  time, 
without  regard  to  the  period  to  which  parliament  may 
stand  prorogued  or  adjourned  (if  the  adjournment  be  for 
more  than  fourteen  days),  appoint  it  to  re-assemble  for 
dispatch  of  business  at  the  expiration  of  fourteen,  days 
from  the  date  of  the  proclamation. 

A  dissolvtion  is  the  civil  death  of  the  parliament ; 
and  this  may  be  effected  three  ways  (^). 

1.  A  parliament  may  be  dissolved  [by  the  sovereign's 
will,  expressed  either  in  person  or  by  representation :  for 
as  he  has  the  sole  right  of  convening  the  parliament,  so 
also  it  is  a  branch  of  the  royal  prerogative,  that  he  may 
(whenever  he  pleases)  prorogue  the  parliament  for  a 
time,  or  put  a  final  period  to  its  existence.  If  none  but 
itself  had  a  right  to  prorogue  or  dissolve  a  parliament, 
it  might  happen  to  become  perpetual.  And  this  would 
be  extremely  dangerous,  if  at  any  time  it  should  at- 
tempt to  encroach  upon  the  executive  power ;  as  was 
fatally  experienced  by  the  unfortunate  King  Charles  I., 
who,  having  unadvisedly  passed  an  Act  to  continue  the 
parliament  then  in  being  till  such  time  as  it  should 
please  to  dissolve  itself,  at  last  fell  a  sacrifice  to  that  in- 
ordinate power  which  he  himself  had  consented  to  give 
it.J 

2.  Until  recently  it  was  the  rule  that  any  parliament 
in  being  was  dissolved  by  the  demise  of  the  crown.  And, 
by  the  common  law,  this  [dissolution  happened  imme- 
diately upon  the  death  of  the  reigning  sovereign ;    for 

(/)  See,  for  example,  stat.  12         {g)  Com.  Dig.  Pari.  1,  2. 
Car.  2,  c.  1  ;  22  &  23  Car.  2,  c.  1. 

*  E  E  2 
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[he  being  considered  in  law  as  the  head  of  the  parliament 
{caput,  principium,  et finis),  that  failing,  the  whole  body- 
was  held  to  be  extinct  (A).  But  the  calling  a  new  parlia- 
ment immediately  on  the  inauguration  of  the  successor 
being  found  inconvenienty»and  dangers  being  apprehended 
from  having  no  parliament  in  being,  in  case  of  a  dis^- 
puted  succession,]  it  was  enacted  by  6  Ann.  c.  1  (i),  that 
the  parliament  in  being  should  continue  for  six  months 
(but  no  longer)  after  the  demise  of  the  crown,  unless 
sooner  prorogued  or  dissolved  by  the  successor ; — and 
that,  if  it  were  at  the  time  of  such  demise  separated  by 
adjournment  or  prorogation,  it  should  assemble  immedir 
ately.  It  was  also  enacted  by  37  Geo.  III.  c.  127,  that 
in  case  of  such  demise  between  a  dissolution  and  the 
day  appointed  by  the  writs  of  summons  for  the  meeting 
of  a  new  parliament  the  last  preceding  parliament  should 
immediately  convene  for  six  months,  unless  sooner  pro- 
rogued or  dissolved  by  the  succeeding  sovereign ;  and 
that  in  the  event  of  such  demise  on  or  after  the  day  ap- 
pointed for  assembling  the  new  parliament,  but  before  it 
had  in  fact  assembled,  then  the  new  parliament  should  in 
like  manner  convene  for  six  months,  unless  sooner  pro- 
rogued or  dissolved.  The  law  on  this  subject,  however, 
is  now  further  regulated  by  the  30  &  31  Vict.  c.  102, 
s.  51,  which  enacts,  that  (anythmg  in  the  6  Ann.  c.  7, 
notwithstanding)  "the  parliament  in  being  at  any  future 
demise  of  the  crown  shall  not  be  determined  or  dissolved 
by  such  demise,  but  shall  continue  so  long  as  it  would 

(A)  So  appointments  held  under  Crown  are  in  general  now  continued 

the  crown  were  at  common  law,  in  for  six  months  after  the  demise;  and 

general,  extinct  on  the  demise  of  the  by  11  Geo.  4  &  1  Will,  i,  u.  43,  no 

sovereign,  Bac.  Ab.  Courts,  (C);  fees  or  stamp  duties  shall  be  charged 

but  by  1  Geo.  3,  c.  23,  the  commis-  on  the  renewal  of   them.      As  to 

sions  of  the  judges  are  continued,  appointments  in  the  British  posses- 

notwithstanding  that  event ;  and  by  sions  abroad,  see  1  Will.  4,  c.  4. 

7  &  8  Will.  3,  c.  27,  s.  21 ;  1  Ann.  (j)  See  also  T  &  8  Will.  3,  c.  15, 

St.  1,  c.  8,  '4  Ann.  c.  8,  b.  8,  6  Ann.  repealed  by  30  &  31  Vict.  c.  69. 
c.  7,  a.  8,  all  appointments  under  the 
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have  continued  but  for  such  demise,  unless  sooner  pro- 
rogued or  dissolved  by  tbe  crown." 

3.  [Lastly,  a  parliament  may  be  dissolved  or  expire  by 
length  of  time.  For  if  either  the  legislative  body  were 
perpetual,  or  might  last  for  the' life  of  the  prince  who  con- 
vened them,  (as  formerly,)  and  were  so  to  be  supplied  by 
occasionally  filling  the  vacancies  vdth  new  representa- 
tives,— in  these  cases,  if  it  were  once  corrupted,,  the  evil 
would  be  past  all  remedy ;  but  when  different  bodies 
succeed  each  other,  if  the  people  see  cause  to  disapprove 
of  the  present,  they  may  rectify  its  faults  in  the  next.  A 
legislative  assembly,  also,  which  is  sure  to  be  separated 
again,  (whereby  its  members  will  themselves  become 
private  men,  and  subject  to  their  full  extent  to  the  laws 
which  they  have  enacted  for  others,)  will  think 
itself  bound,  in  interest  as  well  as  duty,  to  make  only 
such  laws  as  are  good.  The  utmost  extent  of  time  that 
the  same  parliament  was  allowed  to  sit,  by  the  statute 
6  W.  &  M.  c.  2,  was  three  years  (A) ;  after  the  expiration 
of  which,  reckoning  from  the  return  of  the  first  summons, 
the  parliament  was  to  have  no  longer  continuance.  But 
by  the  statute  1  Geo.  I.  st.  2,  c.  38 — in  order,  professedly, 
to  prevent  the  great  and  continued  expenses  of  frequent 
elections,  and  the  violent  heats  and  animosities  consequent 
thereupon,  and  for  the  peace  and  security  of  the  govern- 
ment, then  just  recovering  from  the  late  rebellion — this 
term  was  prolonged  to  seven  years ;  and,  what  alone  is  an 
instance  of  the  vast  authority  of  parliament,  the  very  same 
house  that  was  chosen  for  three  years,  enacted  its  own 
continuance  for  seven.  So  that,  as  our  constitution  now 
stands,  the  parliament  must  expire,  or  die  a  natural 
death,  at  the  end  of  every  seventh  year,  if  not  sooner 
dissolved  by  the  royal  prerogative.] 

(A)  Before  the  Triennial  Act,  the      the  king.    (Christian's  Blackstone, 
duration  of    parliament  was   only      vol.  i.  p.  189.) 
limited  by  the  pleasure  or  death  of 
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CHAPTEE  II. 

OF  THE  SOVEREIGN,  IN  HIS  GENERAL  RELATION  TO 
THE  PEOPLE  ;  AND  THE  LAW  OF  SUBJECT  AND 
ALIEN. 

[The  supreme  executive  power  of  this  kingdom  is  vested 
by  ourlaws  in  a  single  person,  the  king  or  queen  ;  for  it 
matters  not  to  which  sex  the  crown  descends,  but  the  per- 
son entitled  to  it,  whether  male  or  female,  is  immediately 
invested  -with  all  the  ensigns,  rights,  and  prerogatives  of 
sovereign  power,  as  is  declared  by  statute  1  Mar.  st.  3, 

c.  1.]  .  ., 

In  discoursing  of  the  royal  rights  and  authority,  it  is 
proposed  to  consider  the  sovereign  under  several  distinct 
aspects.  First,  With  regard  to  the  relation  which  he 
bears  to  his  people  in  general.  Secondly,  With  regard 
to  his  title.  Thirdly,  With  regard  to  the  royal  family. 
Fourthly,  With  regard  to  his  councils.  Fifthly,  With 
regard  to  the  prerogative.  Sixthly,  With  regard  to  the 
royal  revenue.  Seventhly,  With  regard  to  the  royal 
forces. 

And  first,  with  regard  to  the  relation  between  the  so- 
vereign and  the  people,  we  may  remark  that  there  exist 
between  them  the  mutual  duties  of  protection  and  sub- 
jection. 

[These  reciprocal  duties  are  what  were  meant  by  the 
convention  in  1688,  when  it  declared  that  King  James 
had  broken  the  original  contract  between  king  and  people. 
But  however,  as  the  terms  of  that  original  contract  were 
in  some  measure  disputed, — being  alleged  to  exist  prin- 
cipally in  theory,  and  to  be  only  deducible  by  reason  and 
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[the  rules  of  natural  law,  in  whicli  deduction  different 
understandings  might  very  considerably  differ, — it  was, 
after  the  Revolution,]  judged  proper,  to  [declare  these 
duties  expressly,  and  to  reduce  that  contract  to  a  plain 
certainty.  So  that  whatever  doubts  might  be  formerly 
raised  by  weak  and  scrupulous  minds  about  the  ex- 
istence of  such  a  contract,  they  must  now  entirely  cease ; 
especially  with  regard  to  every  prince  who  hath  reigned 
since  the  year  1688. 

The  principal  duty  then  of  the  sovereign  is  to  govern  his 
people  according  to  law.  Nee  regibus  injinita  aut  libera 
potestas,  was  the  constitution  of  our  German  ancestors  on 
the  continent  (a).  And  this  is  not  only  consonant  to  the 
principles  of  nature,  of  liberty,  of  reason,  and  of  society, 
but  has  always  been  esteemed  an  express  part  of  the  com- 
mon law  of  England,  even  when  prerogative  was  at  the 
highest.  "  The  king,"  saith  Bracton,  who  wrote  under 
Henry  the  third,  "ought  not  to  be  subject* to  man,  but 
"  to  God,  and  to  the  law  ;  for  the  law  maketh  the  king. 
''  Let  the  king  therefore  render  to  the  law,  what  the  law 
"  has  invested  in  him  with  regard  to  others  ;  dominion 
"  and  power :  for  he  is  not  truly  king,  where  will  and 
"  pleasure  rule,  and  not  the  law  (6)."  And  again,  "  the 
"  king  also  hath  a  superior,  namely  God,  and  also  the 
"law,  by  which  he  was  made  a  king"(c).  Thus  Brac- 
ton: and  Fortescue  also,  having  first  well  distinguished 
between  a  monarchy,  absolutely  and  despotically  regal, 
which  is  introduced  by  conquest  and  violence,  and  a  po- 
litical or  civil  monarchy,  which  arises  from  mutual  con- 
sent, (of  which  last  species  he  asserts  the  government  of 
England  to  be,)  immediately  lays  it  down  as  a  principle, 
that  the  king  of  England  "  must  rule  his  people  accord- 

(ffl)  Tac.  de  Mor.  Germ.  c.  7.  haute  mhirita/nee  que  le  roy  ad  ; 

(J)  L.  1,  c.  8.  ca/r  par  la  ley  il  mime  et  touts  ses 

(c)  L.  2,  t.  16,  s.  3.    This  is  also  siyets  sent  rulis,  et  si  la  ley  tie 

well  and  strongly  expressed  in  the  fvAt,  tml  roi,  et  nul  mh£ritanee 

Year  Books,  "  Za  ley  est  .le  pirn  sera." — 19  Hen.  6,  63. 
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["  ing  to  the  decrees  of  the  laws  thereof;  insomuch  that 
"  he  is  bound,  by  an  oath  at  his  coronation,  to  the  ob- 
"  servance  and  keeping  of  his  own  laws  (e)."  But  to 
obviate  all  doubts  and  difficulties  concerning  this  matter, 
it  is  expressly  declared  by  statute  12  &  13  Will.  III.  c.  2, 
"  that  the  laws  of  England  are  the  birthright  of  the  people 
"thereof;  and  all  the  kings  and  queens  who  shall  ascend 
"  the  throne  of  this  realm  ought  to  administer  the  govern- 
"  ment  of  the  same  according  to  the  said  laws :  and  all 
"  their  officers  and  ministers  ought  to  serve  them  re- 
"  spectively  according  to  the  same :  and  therefore  all  the 
"  laws  and  statutes  of  this  realm,  for  securing  the  estab- 
"  lished  religion,  and  the  rights  and  liberties  of  the  people 
"  thereof,  and  all  other  laws  and  statutes  of  the  same  now 
"  in  force,  are  ratified  and  confirmed  accordingly." 

And,  as  to  the  terms  of  the  original  contract  between 
king  and  people,  these  may  be  said  to  be  now  couched 
in  the  coronation  oath,  which,  by  the  statute  1  W.  &  M. 
sess.  1,  c.  6,  is  to  be  administered  to  every  king  and 
queen  who  shall  succeed  to  the  itnperial  crown  of  these 
realms,  by  one  of  the  archbishops  or  bishops  of  the 
realm,  in  the  presence  of  all  the  people ;  who,  on  their 
parts,  do  reciprocally  take  the  oath  of  allegiance  to  the 
crown.  This  coronation  oath  is  conceived  in  the  follow- 
ing terms : — 

The  archbishop  or  bishop  shall  say, — "Will  you 
"  solemnly  promise  and  swear  to  govern  the  people  of 
"  this  kingdom  of  England,  and  the  dominions  thereto 
"  belonging,  according  to  the  statutes  in  parliament 
"  agreed  on,  and  the  laws  and  customs  of  the  same  ? " 
The  king  or  queen  shall  say,  "  I  solemnly  promise  so  to 
"  do." — Archbishop  or  bishop,  "  Will  you  to  your  power 
"  cause  law  and  justice,  in  mercy,  to  be  executed  in  all 
"  your  judgments  ?  "  King  or  queen,  "  I  will." — Arch- 
bishop or  bishop,  "  Will  you  to  the  utmost  of  your  power 
"  maintain  the  laws  of  God,  the  true  profession  of  the 
(e).  C.  9,  and  c.  34. 
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["  gospel,  and  the  protestant  reformed  religion  established 
"  by  the  law?  And  will  you  preserve  unto  the  bishops 
"  and  clergy  of  this  realm,  and  to  the  churches  com- 
"  mitted  to  their  charge,  all  such  rights  and  privileges 
"  as  by  law  do  or  shall  appertain  unto  them,  or  any  of 
"  them?" — King  or  queen,  "All  this  I  promise  to  do." 
— After  this  the  king  or  queen,  laying  his  or  her  hand 
Upon  the  holy  Gospels,  shall  say,  "  The  things  which  I 
"  have  here  before  promised  I  will  perform  and  keep ; 
"  so  help  me  God:"  and  then  shall  kiss  the  book. 

This  is  the  form  of  the  coronation  oath,  as  it  is  now 
prescribed  by  our  laws ;  the  principal  articles  of  which 
appear  to  be  at  least  as  antient  as  the  Mirrour  of  Jus- 
tices (/"),  and  even  as  the  time  of  Bracton  (g);  but  the 
wording  of  it  was  changed  at  the  Revolution,  because 
(as  the  statute  alleges)  the  oath  itself  had  been  framed  in 
doubtful  words  and  expressions,  with  relation  to  antient 
laws  and  constitutions  at  this  time  unknown  (A).  How- 
ever, in  what  form  soever  it  be  conceived,  this  is  most 
indisputably  a  fundamental  and  original  express  contract; 
though  doubtless  the  duty  of  protection  is  impliedly  as 
much  incumbent  on  the  sovereign  before  coronation,  as 
after ;  in  the  same  manner  as  allegiance  to  the  king  be- 
comes the  duty  of  the  subject  immediately  on  the  descent 
of  the  crown,  before  he  has  taken  the  oath  of  allegiance, 
or  whether  or  no  he  ever  takes  it  at  all.  j  The  present 
form  of  the  coronation  oath  expresses  (we  may  observe) 
[all  the  duties  that  a  monarch  can  owe  to  his  people: 
viz.  to  govern  according  to  law;  to  execute  judgment 
in  mercy;    and  to  maintain  the  established  religion.] 

(/)  Cap.  1,  s.  2.  note  to  p.  236  of  Ms  first  volume. 

(g)  L.  3,  tr.  1,  c.  9.  Blackstone  adds  that  Prynne  has 

(A)  In  the  old  folio  abridgment  also  given  us  a  copy  of  the  corona- 

of  the  statutes,  printed  by  Lettou  tion  oaths  of  Richard  the  second 

and  Machlinia  in  the  reign  of  Ed-  (Signal  Loyalty,  ii.  246)  ;   Edward 

ward  the  sixth,  there  is  preserved  a  the  sixth  (ibid.  251)  ;   James  the 

copy  of  the  old  coronation  oath,  first  and  Charles  the  first  (ibid.  269). 
which  is  given  by  Blackstone  in  a 

B  B  5 
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And,  with  respect  to  the  last  of  these  three  branches,  we 
may  further  notice  some  auxiliary  provisions.  1.  That 
by  the  Bill  of  Eights,  1  W.  &  M.  sess.  2,  c.  2,  and  the 
Act  of  Settlement,  12  &  13  Will.  III.  c.  2,  every  king 
and  queen  regnant  of  the  age  of  twelve  years,  either 
at  their  coronation,  or  on  the  first  day  of  the  first  par- 
liament, (whichever  event  shall  first  happen,)  upon  the 
throne  in  the  house  of  peers,  shall  repeat  and  subscribe 
the  declaration  against  Popery,  according  to  30  Car.  11. 
St.  2,  c.  1.  2.  That  [by  the  act  of  union  with  Scotland, 
5  Ann.  c.  8,  two  preceding  statutes  are  recited  and  con- 
firmed ;  the  one  of  the  parliament  of  Scotland,  the  other 
of  the  parliament  of  England ;  which  enact — the  former, 
that  every  king,  at  his  accession,  shall  take  and  sub- 
scribe an  oath  to  preserve  the  Protestant  religion  and 
Presbyterian  church  government  in  Scotland ;  the  latter, 
that  at  his  coronation  he  shall  take  and  subscribe  a  similar 
oath,  to  preserve  the  settlement  of  the  church  of  England] 
as  by  law  established  within  England  and  Ireland,  and 
the  territories  thereunto  belonging  (A). 

It  is  a  maxim  in  the  law,  that  protection  and  subjec- 
tion are  j-eciprccal  {i) ;  and  therefore  we  shall  now  pass 
from  the  duties  of  the  sovereign  to  those  which  are  owing 
to  him  from  his  people,  and  which  are  comprehended  in 
the  single  word  allegiance.  [Allegiance  is  the  tie  or 
ligamen,  which  binds  the  subject  to  the  sovereign,  in 
return  for  that  protection  which  the  sovereign  affords 
the  subject.]  Under  the  feudal  system,  [every  owner  of 
lands  held  them  in  subjection  to  some  superior  or  lord, 
from  whom  or  from  whose  ancestors  the  tenant  or  vassal 
had  received  them;  and  there  was  a  mutual  trust  or 
confidence  subsisting  between  the  lord  and  vassal,  that 
the  lord  should  protect  the  vassal  in  the  enjoyment  of 

(Ji)    1  Bl.  Com.  236  ;    6   Ann.  does  not  refer  to  the  terms  of  the 

c.  8,  art.  XXT.  s.  8.    It  may  be  no-  coronation  oath, 

ticed  that  the  Act  of  Union  with  (i)  Calvin's  case,  7  Rep.  6  A. 
Ireland  (39  &   40  Geo.  3,  c.  67) 
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[the  territory  lie  had  granted  him,  and,  on  the  other 
hand,  that  the  vassal  should  be  faithful  to  the  lord,  and 
defend  him  agaiast  all  his  enemies.  This  obligation  on 
the  part  of  the  vassal  was  csAlei^delitas,  or  fealty  :  and 
an  oath  of  fealty  was  required,  by  the  feudal  law,  to  be 
taken  by  all  tenants  to  their  landlord,  which  is  couched 
in  almost  the  same  terms  as  our  antient  oath  of  allegi- 
ance (J) ;  except  that  in  the  usual  oath  of  fealty  there 
was  frequently  a  saving  or  exception  of  the  faith  due  to 
some  superior  lord  by  name,  under  whom  the  landlord 
himself  was  perhaps  only  a  tenant  or  vassal.  But  when 
the  acknowledgment  was  made  to  the  absolute  superior 
himself,  who  was  vassal  to  no  man,  it  was  no  longer 
called  the  oath  of  fealty,  but  the  oath  of  allegiance; 
and  therein  the  tenant  swore  to  bear  faith  to  his  sove- 
reign lord  in  opposition  to  all  men,  without  any  saving  or 
exception — "  contra  omnes  homines,  Jidelitatem  fecit" {K). 
Land  held  by  this  exalted  species  of  fealty  was  called 
feudum  ligium,  a  liege  fee ;  the  vassals  homines  ligii,  or 
liegemen ;  and  the  sovereign  their  dominus  ligius,  or 
liege  lord.  And  when  sovereign  princes  did  homage  to 
each  other,  for  lands  held  under  their  respective  sove- 
reignties, a  distiQction  was  always  made  between  simple 
homage, — which  was  only  an  acknowledgment  of  the  te- 
nure (J) ; — and  liege  homage,  which  included  the  fealty 
before  mentioned,  and  the  services  consequent  upon  it. 
Thus  when  our  Edward  the  third,  in  1329,  did  homage 
to  Philip  the  sixth  of  France,  for  his  ducal  domiaions  on 
that  continent,  it  was  warmly  disputed  of  what  species  the 
homage  was  to  be,  whether  liege  or  simple  homage (jw). 
But  with  us,  in  England — it  becoming  a  settled  prin- 
ciple of  tenure  that  all  lands  in  the  kingdom  are  holden 
of  the  king  as  the  sovereign  and  lord  paramount, — no 
oath  but  that  of  fealty  could  ever  be  taken  to  inferior 

(/)  2  Feud.  5,  6,  7;  et  vide  sup.  (Z)  Calvin's  case,  7  Eep.  7. 

vol.  I.  p.  185.  (m)  2  Cart.  401;  Mod.  Un.  Hist. 

{h)  2  Feud.  99.  '  "  xxii.  420. 
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[lords,  and  the  oath  of  allegiance  was  necessarily  confined 
to  the  person  of  the  king  alone.  By  an  easy  analogy, 
the  term  of  allegiance  was  soon  brought  to  signify  all 
other  engagements  which  are  due  from  subjects  to  their 
prince,  as  well  as  those  duties  which  were  simply  and 
merely  territorial.  And  the  oath  of  allegiance,  as  ad- 
ministered for  upwards  of  six  hundred  years  (n),  con- 
tained a  promise  "  to  be  true  and  faithful  to  the  king 
"  and  his  heirs,  and  truth  and  faith  to  bear  of  life  and 
"  limb  and  terrene  honour ;  and  not  to  know  or  hear  of 
"  any  ill  or  damage  intended  him,  without  defending  him 
"  therefrom."  Upon  which  Sir  Matthew  Hale  makes  this 
remark,  that  it  was  short  and  plain,  and  not  entangled 
with  long  or  intricate  clauses  or  declarations,  and  yet 
was  comprehensive  of  the  whole  duty  from  the  subject 
to  his  sovereign  (o).  But  at  the  Revolution,  the  terms 
of  this  oath  being  thought  perhaps  to  favour  too  much 
the  notion  of  non-resistance,]  another  form  [was  intro- 
duced by  the  convention  parliament  (y),  which  is  more 
general  and  indeterminate  than  the  former ;  the  subject 
only  promising  "  that  he  will  be  faithful  and  bear  true 
allegiance"  to  the  sovereign,  without  mentioning  "  his 
heirs,"  or  specifying  in  the  least  wherein  that  allegiance 
consists.  J  And  in  the  oath  of  allegiance  as  administered 
up  to  the  23rd  July,  1858,  the  style  so  introduced  was 
still  retained:  and  in  connection  therewith  there  were 
also  used  up  to  the  same  date  oaths  of  supremacy  and 
abjuration,  as  prescribed  after  the  Bevolution  by  Acts  in 
the  reign  of  King  William  the  third  (r) ;  though  their 
forms  had  been  resettled  by  statutes  of  later  reigns  (s). 

(»)  Mirrour,  c.  3,  s.  35;  Fleta,  3,  years,  and  that  either  in  the  court 

16;  Britton,  t.  29;  Calvin's  case,  7  leet  of  the  manor  or  in  the  sheriff's 

E«p.  6  b.  tonm.  (Ibid.  64.) 

(o)  1  Hal.  P.  C.  63.    Sir  M.  Hale  (y)  See  1 W.  &  M.  sess.  1,  c.  8. 

also  informs  us  that  the  oath  of  (r)  Ibid.;  and  13  Will.  3,  c.  6. 

allegiance  might  be  tendered  to  all  (s)  See  1  Geo.  1,  st.  2,  t.  13;  6 

persons  above  the  age   erf  twelve  Geo.  3,  c.  53. 
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From  the  day  above  mentioned,  however,  a  single  oath 
was  substituted  by  the  21  &  22  Yict.  c.  48,  to  be  taken 
in  the  same  cases  as  the  three  oaths  previously  in  force ; 
and  by  30  &  31  Vict.  c.  75,  such  substituted  oath  was 
reframed  so  as  to  adapt  it  to  the  use  not  only  of  Pro- 
testants, but  also  of  Roman  Catholics  and  Jews.  The 
form  of  this  oath,  however,  has  been  again  altered  by 
the  31  &  32  Vict.  c.  72,  (the  Promissory  Oaths  Act, 
1868,)  and  as  so  settled  is  to  be  used  (with  a  few  excep- 
tions) whenever  an  oath  of  allegiance  is  required  to  be 
taken  by  a  subject — that  is  to  say,  as  the  general  rule, 
on  the  acceptance  of  any  of  the  chief  offices  of  state,  or 
of  a  judicial  appointment  in  one  of  the  superior  courts 
of  law  and  equity,  or  of  the  office  of  justice  of  the 
peace  (u). 

But  besides  this  express  engagement,  the  law  also 
holds  that  there  is  an  implied,  original,  and  virtual  alle- 
giance owing  from  every  subject  to  his  sovereign,  ante- 
cedently to  any  express  promise ;  and  although  the  sub- 
ject never  swore  any  faith  or  allegiance  in  form.  For 
as  the  king,  by  the  very  descent  of  the  crown,  is  fully 
invested  with  all  the  rights  and  bound  to  all  the  duties 
of  sovereignty  before  his  coronation ;  so  the  subject  is 
bound  to  his  prince  by  an  intrinsic  allegiance,  before  the 
superinduction  of  those  outward  bonds  of  oath,  homage 
and  fealty;  which  were  [only  instituted  to  remind  the 
subject  of  this  his  previous  duty,  and  for  the  better 
securing  its  performance.  The  formal  profession,  there- 
fore, or  oath,  of  subjection,  is  nothing  more  than  a  de- 
claration in  words  of  what  was  before  implied  in  law. 
Which  occasions  Sir  Edward  Coke  very  justly  to  ob- 
serve, that  "all  subjects  are  equally  bounden  to  their 

(u)  The  oath  of   allegiance   as  "  Victoria,  her  heirs  and  successors, 

framed  by  the  31  &  32  Vict.  c.  72,  "  according  to  law.      So  help  me 

s.   2,  is   in  the   following   simple  "God."    An  "official"  or  a  "ju- 

terms  :— "I,  A.  B.,  do  swear  that  dicial"  oath  (as  the  case  may  re- 

"I  will  be  faithful  and  bear  true  quire)  is  administered  at  the  same 

"allegiance  to  Her  Majesty  Queen  time  (sects.  5,  6). 

ee7 
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["  allegiance  as  if  they  had  taken  the  oath ;  because  it 
"  is  written  by  the  finger  of  the  law  in  their  hearts,  and 
"the  taking  of  the  corporal  oath  is  but  an  outward 
"declaration  of  the  same"  (w)>  The  sanction  of  an 
oath,  it  is  true,  in  case  of  violation  of  duty,  makes  the 
guilt  still  more  accumulated,  by  superadding  perjury  to 
treason :  but  it  does  not  increase  the  civil  obligation  to 
loyalty;  it  only  strengthens  the  social  tie  by  uniting  it 
with  that  of  religion.']  We  may  remark,  too,  that  the 
doctrine  of  allegiance  [is  held  to  be  applicable,  not  only 
to  the  political  capacity  of  the  sovereign  or  regal  office, 
but  to  his  natural  person  and  blood  royal ;  and  for  the 
misapplication  of  their  allegiance,  viz.  to  the  regal  capa- 
city or  crown,  exclusive  of  the  person  of  the  king,  were 
the  Spensers  banished  in  the  reign  of  Edward  the 
second  (x).  And  from  hence  arose  that  principle  of  per- 
sonal attachment  and  affectionate  loyalty  which  induced 
our  forefathers  (and,  if  occasion  required,  would  doubt- 
less induce  their  sons)  to  hazard  all  that  was  dear  to 
them,  life,  fortune  and  family,  in  defence  and  support 
of  their  liege  lord  and  sovereign.] 

[Allegiance,  both  express  and  implied,  is,  however, 
distinguished  by  the  law  into  two  sorts  or  species,  the 
one  natural,  the  other  local ;  the  former  being  also  per- 
petual, the  latter  temporary.]  Natural  allegiance  is 
such  as  is  due  from  natural-born  subjects  (y).  This  is  a 
tie  which  cannot  be  severed  or  altered  by  any  change  of 
time,  place,  or  circumstance,  nor  by  anything  but  the 
united  concurrence  of  the  legislature.  [An  Englishman 
who  removes  to  France,  or  to  China,  owes  the  same  al- 
legiance to  the  king  of  England  there  as  at  home,  and 
twenty  years  hence  as  well  as  now.]  For  it  is  a  prin- 
ciple of  law,  [that  the  natural-born  subject  of  one  prince 

(»)  2  Inst.  121.  to  the  persons  who  fall  within  the 

(x)  1  Hale,  P.  C.  67.  description  of  natnral-bom  subjects, 

(  y)  Calvin's  case,  7  Rep.  6  b.  As     ride  post,  p.  433. 
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[cannot  by  any  act  of  Ms  own,  no,  not  by  swearing  alle- 
giance to  another,  put  off  or  discharge  his  natural  alle- 
giance to  the  former ;  for  this  natural  allegiance  was  in- 
trinsic and  primitive,  and  antecedent  to  the  other ;  and 
cannot  be  devested  without  the  concurrent  act  of  that 
prince,  to  whom  it  was  first  due  (z).  Indeed,  the  natural- 
born  subject  of  one  prince,  to  whom  he  owes  allegiance, 
may  be  entangled  by  subjecting  himself  absolutely  to 
another  (a) ;  but  it  is  his  own  act  that  brings  him  into 
these  straits  and  difficulties,  of  owing  service  to  two 
masters :  and  it  is  unreasonable,  that,  by  such  voluntary 
act  of  his  own,  he  should  be  able  at  pleasure  to  un- 
loose those  bands  by  which  he  is  connected  to  his  natural 
prince  (5).]  In  certain  cases  he  may  forfeit  his  rights  as 
a  British  subject,  by  adhering  to  a  foreign  power,  but  he 
remains  always  liable  to  his  duties :  and  if  in  the  course 
of  such  employment  he  violates  the  laws  of  his  native 
country,  he  will  be  exposed  to  punishment  when  he  comes 
within  reach  of  her  tribimals. 

Local  allegiance,  on  the  other  hand,  [is  such  as  is  due 
from  an  alien,  or  stranger-born,  for  so  long  time  as  he  con- 
tinues within  the  king's  dominion  and  protection  (c) ;  and 

(z)  See  1  Hale,  P.  C.  68.  ployment  in  that  kingdom,  and  had 

{a)  See  Marryat  v.  Wilson,  1  Bos.  accepted  a  commission  in  the  ser- 

&  Pul.  443.  vice  of  the  French  king.    Acting 

(S)  Sir  Michael  Foster  observes,  under  that  commission  he  was  taken 

that  "  the.  well-known  maxim,  which  in  arms  against  the  king  of  England, 

"  the  writers  upon  our  law  have  for  which  he  was  indicted  and  con- 

"  adopted  and  applied  to  this  case,  vioted  of  high  treason;  but  was  par- 

"  nemo    potest    exuere    patriam,  doned  upon  condition  of  his  leaving 

"  comprehendeth  the  whole  doctrine  the  kingdom,  and  continuing  abroad 

"  of  natural  allegiance." — ^Fost.  184,  during  his  life.    (Christian's  Black- 

And  this  is  exemplified  by  a  strong  stone,  vol.  i.  p.  370.) 
instance,  in  the  report  which  that  (c)  Calvin's  case,  7  Eep.  6  a.   Sir 

learned  judge  has  given  of  .^neas  M.  Foster  informs  us,  that  it  was 

Macdonald's  case  (A.D.  1746).    He  laid  down  in  a  meeting  of  all  the 

was  a  native  of  Great  Britain,  but  judges,  that  "  if  an  alien,  seeking 

had  received  his  education  from  his  "  the  protection  of  the  crown,  and 

early  infancy  in  France,  had  spent  "  having  a  family  and  effects  here, 

his  riper  years  in  a  profitable  em-  "  should,  during  a  war  with  his  na^ 
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[it  ceases  the  instant  such  stranger  transfers  himself  from 
this  kingdom  to  another.  Natural  allegiance  is  therefore 
perpetual ;  and  local,  temporary  only ;  and  that  for  this 
reason,  evidently  founded  upon  the  nature  of  government, 
— that  allegiance  is  a  debt  due  from  the  subject,  upon  an 
implied  contract  with  the  prince,  that  so  long  as  the  one 
affords  protection,  so  long  the  other  will  demean  himself 
faithfully.  As  therefore  the  prince  is  always  under  a 
constant  tie  to  protect  his  natural-bom  subjects  at  all 
times  and  in  all  countries,  for  this  reason  their  allegiance 
due  to  him  is  equally  universal  and  permanent.  But,  on 
the  other  hand,  as  the  prince  affords  his  protection  to  an 
alien  only  during  his  residence  in  this  realm,  the  alle- 
giance of  an  alien  is  confined  (in  point  of  time)  to  the 
duration  of  such  his  residence,  and  in  (point  of  locality) 
to  the  dominions  of  the  British  empire.  From  which 
considerations  Sir  Matthew  Hale  deduces  this  conse- 
quence, that  though  there  be  an  usurper  of  the  crown, 
yet  it  is  treason  for  any  subject,  while  the  usurper  is  in 
full  possession  of  the  sovereignty,  to  practise  any  thing 
against  his  crown  and  dignity  (rf).]  And  accordingly 
we  find  in  fact,  that  even  after  the  true  prince  has  re- 
gained the  sovereignty,  [such  attempts  against  the 
usurper  (unless  in  defence  or  aid  of  the  rightful  krag,) 
have  been  afterwards  punished  with  death, — because  of 
the  breach  of  that  temporary  allegiance,  which  w9,s  due 
to  him  as  king  de  factoJ]  As  an  example  of  which,  we 
may  remark,  that  [after  Edward  the  fourth  recovered 
the  crown,  which  had  been  long  detained  from  his  house 
by  the  line  of  Lancaster,  treasons  committed  against 
Henry  the  sixth  were  capitally  punished,  though  Henry 
had  been  declared  an  usurper  by  parliament.] 

The  distinction  between  a  natural-born  subject  and  an 
alien  is  not  confined  to  the   doctrine  of  allegiance, — 

"  tive  country,  go  thither,  and  there      "  dealt  with  as  a  traitor." — Fost. 

"  adhere  to  the  king's  enemies,  for      185. 

"purposes  of  hostility,  he  may  be  (rf)  X  Hale,  P.  C.  60. 
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there  being  between  them  this  additional  and  important 
difference,  that  while  every  one  of  the  former  class  is 
entitled  to  the  full  benefit  and  protection  of  the  laws, 
the  latter  is  subject  to  some  civil  disabilities.  But  the 
capacity  of  an  alien  may  be  enlarged  by  his  becomiag 
a  denizen,  or  being  naturalized.  There  arise,  therefore, 
in  this  manner,  four  distinguishable  conditions,  viz., 
those  of:  1.  Natural-born  subjects:  2.  Aliens;  3.  Deni- 
zens ;  4,  Persons  naturalized :  and  some  notice  shall 
here  be  taken  of  each  of  these  in  their  order. 

1.  As  to  natural-born  subjects.  And,  first,  all  per- 
sons born  within  the  united  kingdom,  or  in  the  colonies, 
fall  within  tjiis  description  (e).  And  this  extends  even 
to  those  bom  of  aliens  residing  in  this  country,  provided 
their  parents  were  not  at  the  time  in  enmity  with  our 
sovereign.  But  if  a  man  be  born  within  the  reahn, 
of  parents  whp  are  alien  enemies  (as  may  be  the  case 
with  the  children  of  prisoners  of  war  here  confined),  or 
be  bom  of  whatever  parents  in  a  country  not  parcel 
of  the  British  dominions,  even  though  belonging  to  the 
sovereign — he  is  an  alien  by  the  common  law,  though 
on  this  rule  certain  important  exceptions  have  been 
now  grafted  by  statute,  which  will  be  presently  noticed. 
Hence  it  [became  necessary,  after  the  Bestoration,  to 
pass  a  particular  act  of  parliament,  "for  the  naturali- 
zation of  children  of  "  His  Majesty's  English  subjects 
"born  in  foreign  countries  during  the  late  troubles"  (j'^).  J 
This  doctrine  is  founded  on  [a  general  principle,  that 
every  man  owes  natural  allegiance  where  he  is  born; 
and  cannot  owe  two  such  allegiances,  or  serve  two  mas- 
ters, at  once.  However  the  children  of  the  sovereign 
and  the  heirs  of  the  crown,  wherever  bom,  have  always 

(e)  Calvin's  case,  7  Eep.  18  a;      a  natural  bom  subject,  -ride  sup. 
Vaughan,  286.    As  to  petitioning      p.  259. 
the  Court  of  Divorce,  for  a  decree  (/)  Stat.  29  Car.  2,  c.  6., 

declaratory  of  the  right  to  be  deemed 

VOL.  II.  F  F 
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[been  held  natural-born  subjects.  And  tbe  case  has 
always  been  the  same  with  regard  to  the  children  of 
our  ambassadors,  bom  abroad  {k) ;  for  as  the  father, 
though  in  a  foreign  county,  owes  not  even  a  local  alle- 
giance to  the  prince  to  whom  he  is  sent,  therefore  the 
son  is  held  (by  a  kind  of  postliminium)  to  be  born 
under  the  queen's  allegiance,  represented  by  his  father 
the  ambassador.]  -  And  there  seems  to  have  been  for- 
merly no  other  exception  than  these  to  the  rule,  that 
persons  born  out  of  the  dominions  of  the  crown  are 
aliens.  But  other  very  material  ones  have  since  bfeen 
introduced.  For  [to  encourage  foreign  commerce  it 
was  enacted  by  statute  25  Edward  III.  st.  2,  that  all 
children  born  abroad,  provided  both  their  parents  were, 
at  the  time  of  their  birth,  in  allegiance  to  the  king,  and 
the  mother  had  passed  the  seas  by  her  husband's  consent, 
might  inherit  as  if  bom  in  England  (/) ;  and  accordingly 
it  hath  been  so  adjudged  on  behalf  of  merchants  (w).] 
And  by  several  modern  statutes  the  restriction  of  the 
common  law  is  still  further  relaxed  («);  so  that  now 
all  persons  born  abroad  [whose  fathers  (or  grandfathers 
by  the  father's  side)  were  natural-born  subjects,  are 
deemed  to  be  natural-born  subjects  themselves,  to  all 
intents  and  purposes;] — unless,  indeed,  their  said  an- 
cestors, at  the  time  of  the  birth  of  such  children,  were 
attainted  of  treason ;  or  were  liable  to  the  penalties  of 
treason  or  felony  in  case  of  returning  into  the  united 
kingdom  without  licence ;  or  were  in  the  actual  service 
of  a  prince  at  enmity  with  the  crown  of  this  realm.  But 
such  persons  are  not  enabled  by  these  statutes  to  claim 
(in  virtue  of  their  descent  from  such  ancestor)  any 
estate  or  interest  in  this  reahn,  unless  the  claim  be 
made  within  five  years  after  the  same  shall  accrue ;  and 

(J)  Calvin's  case,  nbi  sup.  601 ;  Mar.  91 ;  Jenk.  Cent.  3. 

(0  Doe  V.  Jones,  4  T.  K.  300.  (m)  7  Ann.  c.  5 ;  4  Geo.  2,  c.  21 ; 

(m)  Bacon  v.  Bacon,  Cro.  Car.      13  Geo,  3,  c.  21. 
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there  is  no  provision  made  in  them,  in  respect  of  a  de- 
scent from  any  other  ancestor  than  those  above  speci- 
fied (o).  By  a  more  recent  statute,  however,  viz.  by 
7  &  8  Vict.  c.  66,  it  is  now  further  enacted,  that  every 
person  born  abroad  whose  mother  is  a  natural-born  sub- 
ject shall  be  capable  of  taking  to  him,  his  heirs,  execu- 
tors or  administrators,  any  estate  in  the  united  king- 
dom, real  or  personal,  by  devise,  purchase,  inheritance 
or  succession.  These  explanations  will  suffice  to  give 
a  precise  idea  of  what  is  intended  in  our  law  by  the 
term  "natural-bom  subject."  With  respect  to  the 
rights  of  any  person  to  whom  that  term  applies,  it  is 
enough  to  say  in  general,  that  they  are  those  which 
form  the  principal  subject  of  the  four  first  Books  of 
these  Commentaries. 

2.  As  to  aliens.  The  legal  notion  of  an  alien  has 
been  already  sufficiently  defined  (p).  As  to  his  rights 
when  brought  into  any  relation  to  this  country,  they 
are  in  some  degree  the  same  with  those  of  a  natural- 
bom  subject;  but  there  are  certain  principal  lines  of 
distinction,  which  it  will  be  proper  to  trace  out  here, 
descending  to  further  particulars  hereafter,  as  they 
shall  come  in  course. 

In  the  first  place,  then,  an  alien  cannot — as  we  had 
occasion  before  to  observe — have  a  seat  in  parliament(y). 
Nor  can  he  in  general  inherit  lands  within  this  realm; 
nor  (except  as  regards  such  of  his  descendants  as  may 
be  natural-born  subjects)  has  he  any  inheritable  blood, 
so  as  to  transmit  an  estate  in  land,  by  descent  (r).  But 
in  favour  of  natural-born  subjects  it  is  provided  by 
11  &  12  Will.  III.  c.  6,  that  they  may  derive  title  by 

(fl)  See  11  &  12  Will.  3,  c.  6;  25  period  of  our  history  the  Jems  bom 

Geo.  2,  u.  39;  Doe  v.  Jones,  4  T.R.  in  this  kingdom  seem  to  have  been  re- 

300  ;   Doe  V.  Acklam,  2  Bam.  &  garded  almost  as  aliens.     Some  ac- 

Cress.  779;    Doe  ».  Mulcaster,  5  count  of  their  present  legal  condition 

Bam.  &  Cress.  771.  -will  be  found,  post,  bk.iv.pt.  II.  c.ll. 

{p)  Vide  sup.  pp.  430,  431 ;  and  {q)  Vide  sup.  p.  364. 

Tol.  I.  pp.  139,  453,  492.    At  one  (r)  Vide  sup.  toI.  I.  pp.  453, 454. 

F  f2 
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descent  through  an  alien  ancestor  (r).  Again,  though 
an  aKen  may  purchase  lands,  yet  by  the  general  rule 
it  shall  not  be  for  his  own  use,  for  the  king  is  there- 
upon entitled  to  them  (s).  [For  if  an  alien  could  ac- 
quire a  permanent  property  in  lands,  he  must  owe  an 
allegiance,  equally  permanent  with  that  property,  to 
the  king  of  England,  which  would  probably  be  incon- 
sistent with  that  which  he  owes  to  his  own  natural  liege 
lord:  besides  that  thereby  the  nation  might  in  time  be 
subject  to  foreign  influence,  and  feel  many  other  incon- 
veniences. And  by  the  civil  law,  also,  such  contracts 
were  made  void;  though  the  prince  had  no  such  advan- 
tage of  forfeiture  thereby,  as  with  us  ill  England  (<). 
Among  other  reasons  which  naight  be  given  for  our 
constitution,  it  seems  to  be  intended  by  way  of  punish- 
ment for  the  alien's  presumption,  in  attempting  to  ac- 
quire any  landed  property ;  for  the  vendor  is  not 
affected  by  it,  he  having  resigned  his  right,  and  re- 
ceived an  equivalent  in  exchange.]  So  an  alien  hus- 
band cannot  be  tenant  by  the  curtesy  of  the  estate  of 
his  wife,  a  natural-born  subject  (m);  and  by  the  common 
law,  an  alien  wife  cannot  be  endowed  unless  she  mar- 
ried by  licence  of  the  king  {x) :  though  as  to  dower,  it 
is  now  provided  by  7  &  8  Vict.  c.  66,  s.  16,  that  any 
woman  married  to  a  natural-bom  subject,  or  person 
naturalized,  shall  be  deemed  to  be  herself  naturalized, 
and  have  all  the  rights  and  privileges  of  a  natural-born 
subject.  An  alien,  however,  who  is  the  subject  of  a 
friendly  state  and  a  merchant,  has  always  been  allowed 
to  enter  the  realm  and  [acquire  a  property  in  goods, 
money,  and  other  personal  estate,  or  to  hire  a  house 
for  his  habitation  :  for  personal  estate  is  of  a  transitory 
and  moveable  nature;  and,  besides,  this  indulgence  to 

(r)  Vide  snp.  vol.  i.  p.  455.  And         (t)  Cod.  1.  11,  tit.  55. 
see  Co.  Litt.  by  Harg.  8  a.  (m)  Calvin's  case,  7  Eep.  25  a. 

.   («)  Vide  sup.  vol.  l.  p.  492.  (a;)  Ibid. 
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[strangers  is  necessary  for  the  advancement  of  trade  (y).] 
And  now  any  such  alien  may  freely  enter  the  realm  and 
reside  here ;  though  he  must  comply  with  the  regula- 
tions contained  in  6  &  7  Will.  IV.  c.  11,  in  respect  of 
the  registration  of  aliens,  with  the  object  of  holding  them 
under  proper  control  («).  Moreover,  by  the  express 
provision  of  7  &  8  Vict.  c.  66,  s.  4,  an  alien  may  now 
take  and  hold  every  species  of  personal  property,  except 
chattels  real,  as  fully  as  if  he  were  a  natural-horn  sub- 
ject ;  and  by  section  5  of  the  same  Act  may  also  take 
and  hold  any  lands,  houses,  or  other  tenements  for  the 
residence  or  occupation  of  himself  or  his  servants, — or 
for  any  business,  trade  or  manufacture, — for  a  term  not 
exceeding  twenty-one  years,  as  fully  as  if  he  were  a 
natural-born  subject, — the  right  to  vote  at  parliamen- 
tary elections  always  excepted.  Aliens  may  also  now 
trade — subject  perhaps  to  some  unimportant  exceptions — 
as  freely  as  other  people  (a);  the  higher  duties  to  which 
they  were  formerly  subject  at  the  customrhouse  being 
in  general  repealed  {h).  Also  [an  alien  may  bring  an 
action  concerning  personal  property,  and  may  make  a 
will,  and  dispose  of  his  personal  estate  (c) :]  not  as  it 
was  under  the  old  French  law,  where  the  king  at  the 
death  of  an  alien  was  entitled  to  all  he  was  worth,  [by 
the  droit  cPauhaine   or  jus  alhinatus,  unless  he  had  a 


(y)  7  Rep.  17.    But  a  lease  of  a  of  state,  during  a  period  specified, 

house  or  shop  to  an  alien  artifioer  to  order  any  particular  alien  to  quit 

is  made  void  by  32  Hen.  8,  c.  16,  s.  the  realm  where  information  has 

13.    (Vide  sup.  vol.  I.  p.  492.)    It  been  received,  showing  the  expe- 

seems  doubtful  whether  this  provi-  diency  of  his  removal.     The  11  & 

sion  is  still  in  force.    (See  Co.  Litt.  12  Vict.  c.  20,  is  an  instance  of  such 

2,  n.  (7)  ;   1  Woodd.  373  ;    1  Bl.  an  Act. 

Com.  p.  372.)  (a)  Vide  sup.  u.  (^) ;  Wootton 

(z)  WhenpoHtieal  circumstances,  v.  Sheffenoni,  12  Mee.  &  W.  130. 
however,  have  rendered  it  expedient  As  to  their  liability  to  become  bank- 
to  adopt  greater  caution  as  to  aliens,  mpt,  vide  sup.  p.  157. 
the  course  has  been  to  pass  a  teni-  (J)  See  24  Geo.  3,  St.  2,  c.  16. 
porary  Act,  empowering  a  secretary  (c)  2  Rol.  Bep.  94. 
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[peculiar  exemption.  But  as  to  all  the  rights  abov6 
mentioned,  they  must  be  understood  of  alien  friends 
only,  or  such  whose  countries  are  in  peace  with  ours ; 
for  alien  enemies  have  no  rights  or  privileges  (unless  by 
the  king's  special  favour)  during  the  time  of  war  (.p).'\ 

3.  As  to  denizens.  [A  denizen  is  one  alien  born,  but 
who  has  obtained  ex  donatione  regis  letters-patent  to  make 
bim,J  to  a  certain  extent,  [an  English  subject;  a  high 
and  incommunicable  branch  of  the  royal  prerogative  {q)^ 
A  denizen  is  in  a  kind  of  middle  state,  between  an  alien 
and  natural-born  subject,  and  partakes  of  both  of  them. 
He  may  take  lands  by  purchase  or  devise,  which  an  ahen] 
in  general  may  not;  but  he  [cannot  take  by  inherit- 
ance (r) :  for  his  parent,  through  whom  he  must  claim, 
being  an  alien,  had  no  inheritable  blood,  and  therefore 
could  convey  none  to  his  son.  And,  on  account  of  a  like 
defect  of  hereditary  blood,  the  issue  of  a  denizen,  bom 
before  denization,  cannot  inherit  to  him;  but  his  issue, 
born  after,  may  (s).  So  no  denizen  can  be  of  the  privy 
council,  or  either  house  of  parliament,  or  have  any  office 
of  trust,  civil  or  military,  or  be  capable  of  any  grant  of 
lands  and  the  like  from  the  crown  (^).  j 

4.  There  is  also  to  be  considered  the  case  of  aliens 
naturalized.  Naturalization  can  be  effected  either  by 
act  of  parliament,  or  by  the  certificate  of  a  secretary 
of  state  (m).     By  naturalization  according  to  the  first 

{p)  As  the  general  rule,  the  right  open  to  some  discussion,  having  re- 
ef action  upon  a  contract  entered  in-  gard  to  the  statute  11  &  12  Will.  3. 
to  with  an  alien  during  peace,  is  ms-  c.  6. 

pended  on  his  becoming  an  enemy,  (f)  Stat.  12  Will.  3,  c.  2. 

while  the  war  continues.  (See  Alee-  {u)  By  10  &  11  Vict.  c.  83,  aliens 

nous  V.  Nigreu,  4  EU.  &  Bl.  217.)  may  be  naturalized  within  the  limits 

(§')  Calvin's  case,  7  Eep.  25  ;  see  of  any  British  colony  or  possession 

Com.  Dig.  Aliens,  D.  1  ;  Wilson  v.  by   Acts    or   ordinances   of   such 

Marryatt,  8  T.  R.  31.  colony  or  possession,  subject  to  her 

(r)  Co.  Litt.  8  a,  129  a;  7  Eep.  7.  majesty's  confirmation  or  disallow- 

(s)  Co.  Litt.  8;  Vaugh.  285.  The  ance,  as  in  other  cases  of  colonial 

doctrine  of  Blackatone  here  seems  Acts  or  ordinances. 


CHAP.  II.— OF  THE  SOVEEEIGliT,  ETC,  439 

method,  an  alien  is  usually  put  [in  exactly  the  same 
state  as  if  he  had  been  born  in  the  king's  ligeance.J  It 
has  therefore  a  retrospective  effect,  in  which  (among 
other  articles)  it  differs  from  mere  denization.  And 
consequently  if  a  man  be  naturalized  by  act  of  parlia- 
ment, his  son,  born  before,  may  inherit  land  in  this 
realm  (a;).  But  no  bill  for  naturalization  will  be  received 
in  either  house  of  parliament,  without  a  clause  therein 
disabling  the  alien  from  obtaining  any  immunity  in  trade 
thereby  in  any  foreign  country,  unless  he  shall  have 
resided  in  Britain  for  seven  years  next  after  the  dom- 
mencement  of  the  session  in  which  he  is  naturalized  {y). 
Neither  can  a  person  be  naturalized  by  act  of  parlia- 
ment, unless  he  swears  allegiance  and  supremacy  in  the 
presence  of  the  parliament  (z).  But  these  provisions 
have  been  often  dispensed  with  by  special  acts  of  par- 
liament previous  to  bills  of  naturalization  of  any  foreign 
princes  or  princesses,  or  of  other  persons  distinguished 
either  for  their  rank  or  services  (a).  As  for  the  second 
species  of  naturalization,  viz.  that  by  certificate  of  the 
secretary  of  state,  it  is  a  modern  method  introduced  by 
7  85  8  Vict.  c.  66,  in  order  to  enable  foreigners  coming 


(ib)  Co.  Litt.  129  a;  vide  sup.  vol.  was  provided,  that  persons  uatn- 

I.  p.  443,  u.  ralized  or  restored  in  blood  should 

(y)  14  Geo.  3,  e.  84.    Formerly  first  take  the  sacrament.    But  this 

also  a  clause  was  required,  excluding  requisition  was  abolished  by  6  Geo. 

the  person  naturalized  from  being  4,  c.  67;  which  alsp  allows,  in  case 

a,  member  of  the  privy  council  or  of  sickness  or  other  sufficient  cause, 

parliament ;  and  from  having  any  the  oaths  mentioned  in  the  text  to 

olfice  of  trust,  civil  or  military;  and  be  taken  before  a  magistrate  at  any 

from  taking  lands,  tenements   or  time  within  a  year  before  the  second 

hereditaments  by  grant  from  the  reading  of  the  bill.    (As  to  the  oath 

crown ;  but  the  statute  by  which  now  substituted  for  those  of  alle- 

this  was  required  (viz.  1  Geo.  1,  giance  and  supremacy,   vide   sup. 

sess.  2,  c.  4)  is  now  repealed,  so  p.  429.) 

far  as  regards  this  subject,  by  7  &  8  («)  1  Bl.  Com.  ubi  sup.     See  for 

Vict.  c.  66,  s.  2.  example  4  Geo.  3,  c.  4;  see  also  Co. 

(z)  1  Bl.  Com.  p.  374.    See  stat.  Litt.  by  Harg.  129  a,  n.  (1). 
7  Jac.   ],  c.  2,  by  which  Act  it 

,  .  F  F  4 
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to  reside  and  settle  in  the  united  kingdom  to  obtain  the 
advantages  of  naturalization  in  a  less  expensive  and 
tedious  way  than  by  procuring  a  private  Act(c).  An 
alien  is  accordingly  enabled  by  the  statute  to  present  a 
memorial  for  the  purpose  to  one  of  the  secretaries  of 
state ;  who  may,  after  receiving  the  necessary  evidence, 
of  the  truth  of  the  allegations  contained  in  the  same, 
issue,  if  he  shall  so  think  fit,  a  certificate  granting  to  the 
applicant, — upon  his  taking  the  proper  oath  within  sixty 
days  from  the  day  of  the  date  of  such  certificate, — all 
the  Hghts  and  capacities  of  a  natural-born  British  sub- 
ject, except  the  capacity  of  being  a  member  of  the  privy 
council,  or  a  member  of  either  house  of  parliament ;  and 
saving  also  such  rights  and  capacities  (if  any)  as  may  be 
specially  excepted  in  such  certificate  (d). 

[These  are  the  principal  distinctions  between  aliens, 
denizens,  and  natives :  distinctions  which  it  hath  been 
endeavoured  to  lay  almost  totally  aside,  by  passing  one 
general  naturalization  Act  for  all  foreign  Protestants — 
an  attempt  which  was  once  carried  into  execution  by 
the  statute  7  Ann.  c.  5.  But  this,  after  three  years' 
experience  of  it,  was  repealed  by  the  statute  10  Ann. 
c.  5,  with  the  exception  of  one  clause  for  naturalizing 
the  children  of  English  parents  born  abroad  (c).  How- 
ever by  other  statutes  (/),  [all  foreign  Protestants  and 
Jews,  upon  their  residing  seven  years  in  any  of  the 
American  colonies  without  being  absent  above  two 
months  at  a  time, — and  all  foreign  Protestants  serving 
two  years  in  a  military  capacity  there,  or  being  three 
years  employed  in  the  whale  fishery,  without  afterwards 

((j)  A  private  naturalization  Act  mentioned  sup.  p.  429.    (See  31  & 

is  still,  however,  occasionally  ob-  32  Vict.  c.  72,  s.  14.) 

tained.    The  30  &  31  Vict.  cap.  xi.  (e)  Vide  sup.  p.  434,  n.  (re), 

is  an  example.  (/)  See  stat.  13  Geo.  2,  c.  7 ;  20 

((i)  The  oath  now  taken  by  the  Geo.  2,  c.  44;  18  Geo.  3,  c.  25. 
person  naturalized,  would  be  that 
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[absenting  themselves  from  the  king's  dominions  for  more 
than  one  year,  and  none  of  them  falling  within  certain 
incapacities, — shall,  upon  taking  the  oaths  of  allegiance 
and  abjuration,  be  naturalized  to  all  intents  and  pur- 
poses, as  if  they  had  been  bom  in  this  kingdom; — except 
indeed  as  to  sitting  in  parliament,  or  in  the  privy  council, 
and  holding  offices  or  grants  from  the  crown  (y),J 

(g)  By  13  Geo.  2,  c.  3,  the  same  Jewstobenaturalizedwithouttaking 

effect  was  made  to  follow  service  the  sacrament,  but  the  popular  dis- 

for  two  years  on  board  an  English  like  of  it  was  so  great,  that  it  was 

ship  in  time  of  war  ;  but  this  sta^  repealed  in  the  next  session,  by  27 

tute  was  repealed  by  30  &  31  Vict.  Geo.  2,  c.  1.    Now,  however,  by  6 

c.  69.  Geo.  i,  c.  67,  the  necessity  for  taking 

In  the  year  1753  was  passed  the  the  sacrament  on  being  naturalized 

famous  Jew  Bill,  26  Geo.  2,  t.  26,  is  taken  away  altogether, 
to  enable  all  foreigners  who  were 
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CHAPTER  III. 

OF   THE   ROYAL   TITLE. 


[The  executive  power  of  the  English  nation  being  vested 
in  a  single  person,  by  the  general  consent  of  the  people, 
the  evidence  of  which  general  consent  is  long  and  imme- 
morial usage, — it  became  necessary  to  the  freedom  and 
peace  of  the  state,  that  a  rule  should  be  laid  down,  uni- 
form, universal,  and  permanent :  in  order  to  mark  out 
with  precision,  who  is  that  single  person,  to  whom  (in 
subservience  to  the  law  of  the  land),  is  committed  the 
care  and  the  protection  of  the  community, — and  to  whom, 
in  return,  the  duty  and  allegiance  of  eveiy  individual 
are  due.  It  is  of  the  highest  importance  to  the  public 
tranquillity,  and  to  the  consciences  of  private  men,  that 
this  rule  should  be  clear  and  indisputable  :  and  our  con- 
stitution has  not  left  us  m  the  dark  upon  this  material 
occasion.  It  will  therefore  be  the  endeavour  of  this 
chapter  to  trace  out  the  constitutional  doctrine  of  the 
royal  succession,  with  that  freedom  and  regard  to  truth, 
yet  mixed  with  that  reverence  and  respect,  which  the 
principles  of  liberty  and  the  dignity  of  the  subject 
require.] 

The  grand  fundamental  maxim  upon  which  the  jus 
coronce,  or  right  of  succession  to  the  throne  of  these 
kingdoms,  depends,  seems  to  be  that  the  crown  is,  by 
common  law  and  constitutional  custom,  hereditary;  but 
in  a  manner  peculiar  to  itself:  and  that  the  right  of  the 
reigning  prince  may  from  time  to  time  be  set  aside  by 
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act  6f  parliament,  in  favour  of  a  new  sovereign;  in 
whom  the  crown  will  still  continue  hereditary  as  before, 
except  so  far  as  the  succession  may  have  been  otherwise 
limited  by  the  same  parliamentary  authority  («).  [And 
this  proposition  it  will  be  the  business  of  this  chapter  to 
prove,  in  all  its  branches ;  first,  that  the  crown  is  here- 
ditary ;  secondly,  that  it  is  hereditary  in  a  manner  pecu- 
liar to  itself;]  thirdly,  that  the  right  of  the  reigning 
prince  to  it  may  be  set ,  aside,  in  favour  of  another,  by 
parliament ;  lastly,  that,  except  as  otherwise  limited  by 
parliament,  it  is  hereditary,  as  before,  in  the  new  pro- 
prietor. 

1.  [First,  it  is  in  general  hereditary,  or  descendible  to 
the  next  heir,  on  the  death  or  demise  of  the  last  proprietor. 
All  regal  governments  must  be  either  hereditary  or  elec- 
tive ;  and  as  no  instance  is  known  wherein  the  crown  of 
England  has  ever  been  asserted  to  be  elective,  except 
when  it  was  maintained  to  be  so  by  the  regicides  at  the 
infamous  trial  of  King  Charles  the  first,  it  must  of  conse- 
quence be  hereditary.  Yet,  by  the  assertion  of  an  here- 
ditary, a  jure  divino  title  to  the  throne  is  of  course  by  no 
means  intended.  Such  a  title  may  be  allowed  to  have 
subsisted  under  the  theocratic  establishments  of  the  chil- 
dren of  Israel  in  Palestine :  but  it  never  yet  subsisted 
in  any  other  country,  save  only  so  far  as  kingdoms,  like 
other  human  fabrics,  are  subject  to  the  general  and  ordi- 
nary dispensations  of  Providence.  Nor  indeed  have  a 
jure  divino  and  an  hereditary  right  any  necessary  con- 
nection with  each  other,  as  some  have  very  weakly  ima- 
gined.    The  titles  of  David  and  Jehu  were  equally  jMre 


(ffi)  The  maxim,  according  to  "  by  act  of  parliament;  under  which 
Blackstone  (vol.  i.  p.  191),  is  as  "  limitations  the  crown  still  con- 
follows  : — "  That  the  crown  is,  by  "  tinues  hereditary."  It  is  con- 
"  common  law  and  constitutional  ceived  that  his  meaning  is  the  same 
"  custom,  hereditary;  and  this  in  a  as  that  expressed  in  the  text,  but 
"  manner  peculiar  to  itself;  but  that  that  his  words  do  not  convey  that 
"  the  right  of  inheritance  may  from  meaning  with  the  degree  of  precision 
"  time  to  time  be  changed  or  limited  that  is  desirable. 
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[divino,  as  those  of  either  Solomon  or  Ahab;  and  yet 
David  slew  the  sons  of  his  predecessor,  and  Jehu  his 
predecessor  himself.  And  when  our  kings  have  the  same 
warrant  as  they  had,  whether  it  be  to  sit  upon  the  throne 
of  their  fathers,  or  to  destroy  the  house  of  the  preceding 
sovereign,  they  will  then,  and  not  before,  possess  the 
crown  of  England  by  a  right  like  theirs,  immediately 
derived  from  heaven.  The  hereditary  right  which  the 
laws  of  England  acknowledge,  owes  its  origin  to  the 
founders  of  our  constitution,  and  to  them  only.  It  has 
no  relation  to,  nor  depends  upon,  the  civil  laws  of  the 
Jews,  the  Greeks,  the  Romans,  or  any  other  nation  upon 
earth :  the  municipal  laws  of  one  society  having  no  con- 
nection with,  or  influence  upon,  the  fundamental  polity 
of  another.  The  founders  of  our  English  monarchy 
might,  perhaps,  if  they  had  thought  proper,  have  made 
it  an  elective  monarchy;  but  they  rather  chose,  and 
upon  good  reason,  to  establish  originally  a  succession  by 
inheritance.  This  has  been  acquiesced  in  by  general 
consent;  and  ripened  by  degrees  into  common  law:  the 
very  same  title  that  every  private  man  has  to  his  own 
estate.] 

[It  must  be  owned,  an  elective  monarchy  seems  to  be 
the  most  obvious,  and  best  suited  of  any,  to  the  rational 
principles  of  government,  and  the  freedom  of  human  na- 
ture :  and  accordingly  we  find  from  history,  that,  in  the 
infancy  and  first  rudiments  of  almost  every  state,  the 
leader,  chief  magistrate,  or  prince,  hath  usually  been 
elective.  And,  if  the  individuals  who  compose  a  state 
could  always  continue  true  to  first  principles,  uninfluenced 
by  passion  or  prejudice,  unassaUed  by  corruption,  and  un- 
awed  by  violence,]  it  might  be  plausibly  argued  that 
[elective  succession  were  as  much  to  be  desired  in  a  king- 
dom, as  in  other  inferior  communities ;]  for  that  [the  best, 
the  wisest,  and  the  bravest  man,  would  then  be  sure  of  re- 
ceiving that  crown,  which  his  endowments  have  merited; 
and  the  sense  of  an  unbiassed  majority  would  be  dutifully 
acquiesced  in  by  the  few  who  were  of  different  opinions. 
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[But  history  and  observation  will  inform  us,  that  elections 
of  every  kind  (in  the  present  state  of  human  nature)  are 
too  frequently  brought  about  by  influence,  partiality,  and 
artifice :  and,  even  where  the  case  is  otherwise,  these  prac- 
tices will  be  often  suspected,  and  as  constantly  charged 
upon  the  successful,  by  a  splenetic  disappointed  minority. 
This  is  an  evil  to  which  all  societies  are  liable ;  as  well 
those  of  a  private  and  domestic  kind,  as  the  great  com- 
munity of  the  public,  which  regulates  and  includes  the 
rest.  But  in  the  former  there  is  this  advantage,  that  such 
suspicions,  if  false,  proceed  no  farther  than  jealousies  and 
murmurs,  which  time  will  effectually  suppress ;  and,  if 
true,  the  injustice  may  be  remedied  by  legal  means,  by  an 
appeal  to  those  tribimals  to  which  every  member  of  society 
has  (by  becoming  such)  virtually  engaged  to  submit. 
Whereas,  in  the  great  and  independent  society,  which 
every  nation  composes,  there  is  no  superior  to  resort  to 
but  the  law  of  nature ;  no  method  to  redress  the  infringe- 
ments of  that  law,  but  the  actual  exertion  of  private 
force.  As  therefore  between  two  nations,  complaining  of 
mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms ;  so  in  one  and  the  same  nation,  when  the 
fundamental  principles  of  their  common  tmion  are  sup- 
posed to  be  invaded,  and  more  especially  when  the  ap- 
pointment of  their  chief  magistrate  is  alleged  to  be 
unduly  made,  the  only  tribunal  to  which  the  complain- 
ants can  appeal  is  that  of  the  God  of  battles ;  the  only 
process  by  which  the  appeal  can  be  carried  on  is  that 
of  a  civil  and  intestine  war.  An  hereditary  succession 
to  the  crown  is  therefore  now  established  in  this  and 
many  other  countries,  in  order  to  prevent  that  periodical 
bloodshed  and  misery,  which  the  history  of  antient  im- 
perial Kome,  and  the  more  modem  experience  of  Poland 
and  Germany,  may  show  us  to  be  the  consequences  of 
elective  kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inherit- 
ance— it  in  general  corresponds  with  the  fepdal  path  of 
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[descents,  ctalked  out  by  the  common' law  in  the  succes- 
sion, to  landed  estates.  Like  estates,  the  crown  will  de- 
scend.lineally  to  the  issue  of  the  reigning  monarch ;  as  it 
did  from  King  John  to  Richard  the  second,  through  a 
regular  pedigree  of  six  lineal  generations.  As  in  com- 
mon descents,  the  preference  of  males  to  females,  and 
the  right  of  primogeniture  among  the  males,  are  strictly 
adhered  to.  Thus  Edward  the  fifth  succeeded  to  the 
crown,  in  preference  to  Richard,  his  younger  brother, 
and  Elizabeth,  his  eldest  sister.  Like  lands  or  tene- 
ments, the  crown,  on  failure  of  the  male  line,  descends 
to  the  issue  female;  according  to  the  antient  British 
custom  remarked  by  Tacitus ;]  "  neque  enim  sexum 
in  imperils  discernunf  (c).  [Thus  the  first  Mary  suc- 
ceeded to  Edward  the  sixth ;  and  the  line  of  Margaret 
Queen  of  Scots,  the  daughter  of  Henry  the  seventh, 
succeeded  on  failure  of  the  line  of  Henry  the  eighth, 
his  son.  But,  among  the  females,  the  crown  descends 
by  right  of  primogeniture  to  the  eldest  daughter  only 
and  her  issue;  and  not,  as  in  common  inheritances,  to 
all  the  daughters  at  once ;  the  evident  necessity  of  a  sole 
succession  to  the  throne  having  occasioned  the  royal  law 
of  descents  to  depart  from  the  common  law  in  this  re- 
spect ;  and  therefore  Queen  Mary  on  the  death  of  her 
brother  succeeded  to  the  crown  alone,  and  not  in  part- 
nership with  her  sister  Elizabeth.  Again ;  the  doctrine 
of  representation  prevails  in  the  descent  of  the  crown, 
as  it  does  in  other  inheritances ;  whereby  the  lineal  de- 
scendants of  any  person  deceased  stand  in  the  same  place 
as  their  ancestor,  if  living,  would  have  done.  Thus 
Richard  the  second  succeeded  his  grandfather  Edward 
the  third,  in  right  of  his  father  the  Black  Prince,  to 
the  exclusion  of  all  his  uncles,  his  grandfather's  younger 
children. .  Lastly,  on  failure  of  lineal  descendants,  the 

(c)  In  Vit.  AgricolsB.     The  citar      Coleridge's  Blackst.  vol.  i.  p.  194, 
tion  of  tMs  passage  in  Blackstone  is      n.  (1). 
different,   and  not  accurate.      See 
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[crown  goes  to  the  next  collateral  relations  of  the  late 
sovereign ;  provided  they  are  lineally  descended  from  the 
blood  royal,  that  is,  from  that  royal  stock  which  origin- 
ally acquired  the  crown.  Thus  Henry  the  first  suc- 
ceeded to  William  the  second,  John  to  Eichard  the 
first,  and  James  the  first  to  Elizabeth,  being  all  derived 
from  the  Conqueror,  who  was  then  the  only  regal  stock. 
And  herein  there  never  was  any  objection  to  the 
succession  of  a  brother,  an  uncle,  or  other  collateral 
relation,  of  the  half  blood  (tf);  that  is,  where  the  rela- 
tionship proceeds  not  from  the  same  couple  of  ances- 
tors (which  constitutes  a  kinsman  of  the  whole  blood), 
but  from  a  single  ancestor  only ;— as  when  two  persons 
are  derived  from  the  same  father,  and  not  from  the  same 
mother,  or  vice  versa ; — provided  only,  that  the  one  an- 
cestor, from  whom  both  are  descended,  be  that  from 
whose  veins  the  blood  royal  is  communicated  to  each. 
Thus  Mary  the  first  inherited  to  Edward  the  sixth,  and 
Elizabeth  inherited  to  Mary ;  all  children  of  the  same 
father.  King  Henry  the  eighth,  but  all  by  diflFerent 
mothers. 

3.  The  doctrine  of  hereditary  right  does  by  no  means 
imply  an  indefeasible  right  to  the  throne.  No  man  will, 
we  think,  assert  this,  who  has  considered  our  laws,  con- 
stitution, and  history,  without  prejudice  and  with  any 
degree  of  attention.  It  is  unquestionably  in  the  breast 
of  the  supreme  legislative  authority  of  this  kingdom, — 
the  sovereign  and  both  houses  of  parliament, — to  defeat 
this  hereditary  right ;  and,  by  particular  entails,  limita- 
tions and  provisions,  to  exclude  the  immediate  heir,  and 
vest  the  inheritance  in  any  one  else.  This  is  strictly 
consonant  to  our  laws  and  constitution  ;  as  may  be 
gathered  from  the  expression  so  frequently  used  in  our 
statute  book  of  "  the  king's  majesty,  his  heirs,  and  suc- 

(d)  It  will  be  remembered  that      case  of  am  ordinary  descent.    Vide 
nutil  the  Inheritance  Act  of  1833,      sup.  vol.  I.  p.  432, 
the  half-blood  did  not  succeed  in  the 
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*'  [cessors."  In  which  we  may  observe,  that  as  the  word 
"  heirs"  necessarily  implies  an  inheritance  or  hereditary 
right,  generally  subsisting  in  the  royal  person ;  so  the 
■word  "  successors,"  distiactly  taken,  must  imply  that 
this  inheritance  must  sometimes  be  broken  through ;  or, 
that  there  may  be  a  successor  without  being  the  heir  of 
the  king.  And  this  is  so  extremely  reasonable,  that, 
"without  such  a  power  lodged  somewhere,  our  polity 
would  be  very  defective.  For  let  us  barely  suppose  so 
melancholy  a  case,  as  that  the  heir  apparent  should  be  a 
lunatic,  an  idiot,  or  otherwise  incapable  of  reigning; 
how  miserable  would  the  condition  of  the  nation  be,  if 
he  were  also  incapable  of  being  set  aside  !— It  is  there- 
fore necessary  that  this  power  should  be  lodged  some- 
"where ;  and  yet  the  inheritance  and  regal  dignity  would 
be  very  precarious  indeed,  if  this  power  were  lodged  in 
the  hands  of  the  subject  only,  to  be  exerted  whenever 
prejudice,  caprice  or  discontent,  should  happen  to  take 
the  lead.  Consequently  it  can  nowhere  be  properly 
lodged  but  in  the  two  houses  of  parliament,  by  and  with 
the  consent  of  the  reigning  sovereign ;  who,  it  is  not 
to  be  supposed,  will  agree  to  any  thing  improperly  pre- 
judicial to  the  rights  of  his  own  descendants.  And 
therefore  in  the  king,  lords,  and  commons,  in  parliament 
assembled,  our  laws  have  expressly  lodged  it. 

4.  But,  fourthly ;  however  the  crown  may  be  limited 
or  transferred,  it  still  retains  its  descendible  quality,] 
and  becomes  hereditary  in  the  wearer  in  the  same  man- 
ner as  it  was  before  hereditary  in  his  predecessor,  unless 
by  the  rules  of  the  limitation  it  is  otherwise  ordered  and 
determined.  [In  the  same  manner  as  landed  estates,  to 
continue  our  former  comparison,  are  by  the  law  here- 
ditary, or  descendible  to  the  heirs  of  the  owner;  but 
«till  there  exists  a  power,  by  which  the  property  of  those 
lands  may  be  transferred  to  another  person.  If  this 
transfer  be  made  simply  and  absolutely,  the  lands  will 
be  hereditary  in  the  new  owner,  and  descend  to  his  heir 
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[at  law :  but  if  the  transfer  be  clogged  with  any  limita- 
tions, conditions,  or  entails,  the  lands  must  descend  in 
that  channel  so  limited  and  prescribed,  and  no  other. 

In  these  four  points  consists,  it  may  be  said,  the  con- 
stitutional notion  of  hereditary  right  to  the  throne  ; 
which  will  be  still  further  elucidated,  and  made  clear 
beyond  all  dispute,  from  a  short  historical  view  of  the 
succession  to  the  crown  of  England,  the  doctrines  of  our 
antient  lawyers,  and  the  several  acts  of  parliament  that 
have  from  time  to  time  been  made,  to  create,  to  declare, 
to  confirm,  to  limit,  or  to  bar,  the  hereditary  title  to  the 
throne.  And  in  the  pursuit  of  this  inquiry  we  shall 
find,  that,  from  the  days  of  Egbert,  the  first  sole  mo- 
narch of  this  kingdom,  even  to  the  present,  the  four 
cardinal  maxims  above  mentioned  have  ever  been  held 
the  constitutional  canons  of  succession.  It  is  true,  the 
succession,  through  fraud  or  force,  or  sometimes  through 
necessity,  when  in  hostile  times  the  crown  descended 
on  a  minor  or  the  like,  ha,s  been  very  frequently  sus- 
pended; but  has  generally  at  last  returned  back  into  the 
old  hereditary  channel,  though  sometimes  a  very  consi- 
derable period  has  intervened.  And  even  in  those  in- 
stances where  the  succession  has  been  violated,  the 
crown  has  ever  been  looked  upon  as  hereditary  in  the 
wearer  of  it ;  of  which  the  usurpers  themselves  were  so 
sensible,  that  they  for  the  most  part  endeavoured  to 
vamp  up  some  feeble  show  of  a  title  by  descent,  in  order 
to  amuse  the  people,  while  they  gained  the  possession  of 
the  kingdom.  And,  when  possession  was  once  gained, 
they  considered  it  as  the  purchase  or  acquisition  of  a 
new  estate  of  inheritance;  and  transmitted  or  endea- 
voured to  transmit  it  to  their  own  posterity,  by  a  kind 
of  hereditary  right  of  usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in 
possession  of  the  throne  of  the  "West  Saxons,  by  a  long 
and  undisturbed  descent  from  his  ancestors  of  above 

VOL.  II.  G  G 
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[three  hundred  years.  How  his  ancestors  acquired  their' 
title,  whether  by  force,  by  fraud,  by  contract,  or  by 
election,  it  matters  not  much  to  inquire ;  and  is  indeed 
a  point  of  such  high  antiquity,  as  must  render  all  in- 
quiries at  best  but  plausible  guesses.  His  right  must 
be  supposed  indisputably  good,  because  we  know  no 
better  (e).  The  other  kingdoms  of  the  heptarchy  he 
acquired,  some  by  conquest,  but  most  by  a  voluntary 
submission.  And  it  is  an  established  maxim  ia  civil 
polity,  and  the  law  of  nations,  that  when  one  country  is 
united  to  another  in  such  a  manner,  as  that  one  keeps 
its  government  and  states,  and  the  other  loses  them ;  the 
latter  entirely  assimilates  with  or  is  melted  down  in  the 
former,  and  must  adopt  its  laws  and  customs  (_/).  And 
in  pursuance  of  this  maxim  there  hath  ever  been,  since 
the  union  of  the  heptarchy  in  King  Egbert,  a  general 
acquiescence  under  the  hereditary  monarchy  of  the 
West  Saxons,  through  all  the  united  kingdoms  {g). 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  pe- 
riod of  above  two  hundred  years,  the  crown  descended 
regularly,  through  a  succession  of  fifteen  princes]  of  the 
same  royal  family,  though  the  course  of  descent  in  other 

(e)  According  to  Turner,  Egbert  "  hononr"  (of  being  the  fonnder  of 
succeeded  as  the  only  surviving  de-  the  English  monarchy)  "  are  un- 
scendant  of  Cerdic,  -who  at  the  head  "  questionably  surreptitious.  The 
of  a  colony  of  Saxons  had  invaded  "  competition  can  only  be  between 
the  western  parts  of  the  island,  "  Alfred  and  Athelstan  ....  The 
A.D.,  495,  and  founded  what  was  "  truth  seems  to  be  that  Alfred  was 
afterwards  called  Wessex,  or  the  "  the  first  monarch  of  the  Anglo- 
West  Saxon  Kingdom.  (Turner's  "  Saxons,  but  Athelstan  the  first 
Hist.  Anglo-Sax.,  vol.  i.  pp.  269,  "monarch  of  England;"  and  in 
270,  271,  420, 6th  edit.)  support  of  this  he  remarks  that,  in 

(/)  Puff.  L.  of  N.  and  N.  b.  8,  the  time  of  Alfred,  the  Danish  sove- 

c.  12,  §  6.  reigns  divided  the  island  with  him, 

(^)  According  to  Turner,  Egbert  and  that "  it  was  not  until  Athelstan 
did  not  acquire  the  other  Anglo-  "  completely  subjugated  the  Anglo- 
Saxon  kingdoms,  except  in  the  sense  "  Danish  power,  that  the  monarchy 
of  establishing  the  general  predomi-  "  of  England  arose."  (Turner,  ubi 
tarice  of  Wessex.  "  The  claims  of  sup.  vol.  i.  p.  429  ;  vol.  ii.  p.  190 ; 
"  Egbert"  (he  also  says)  "  to  this  vol.  iii.  p.  173,  6th  edit.) 
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respects  was  subject  to  some  irregularities  (A) ;  the  most 
material  of  which  were,  that  the  king  last  mentioned, 
and  one  of  his  predecessors,  Athelstan,  were  illegitimate, 
and  that  each  took  the  crown  ia  the  lifetime  of  a  legiti- 
mate brother  {i). 

[King  Edmund  Ironside  was  obliged,  by  the  hostile 
irruption  of  the  Danes,  at  first  to  divide  his  kingdom 
with  Canute,  King  of  Denmark;  and  Canute,  after 
his  death,  seized  the  whole  of  it,  Edmund's  sons  being 
driven  into  foreign  countries.  Here  the  succession  was 
suspended  by  actual  force,  and  a  new  family  introduced 
upon  the  throne ;  in  whom  however  this  new  acquired 
throne  contiaued  hereditary  for  three  reigns ;  when, 
upon  the  death  of  Hardiknute,  the  antient  Saxon  line 
was  restored  in  the  person  of  Edward  the  Confessor,] 
the  surviving  son  of  Etheldred,  the  father  and  prede- 
cessor of  Edmund  Ironside  (k). 

[On  the  decease  of  Edward  without  issue,  Harold  the 
second  usurped  the  throne ;  and  almost  at  the  same  in- 
stant came  on  the  Norman  invasion;  the  right  to  the 
crown  being  all  the  time  in  Edgar,  sumamed  Atheling 
(which  signifies  in  the  Saxon  language  illustrious,  or  of 
royal  blood),  who  was  the  son  of  Edward  the  outlaw, 

(7i)  In   reference  to  these  irre-  151.     Blackstone  (vol.  i.  p.  198) 

gularities,  Mr.  Hallam  says,  "  The  notices  also  the  following  excep- 

"  Saxons,  like  most  European  na/-  tions,  that  the  sons  of  Ethelwolf 

"  tions,  while  they  limited  the  in-  succeeded  each  other  without  regard 

"  heritance  of  the  crown  exclusively  to  the  children  of  the  elder  branches, 

"  to  one  royal  family,  were  not  very  according  to  the  rule  of  succession 

"  scrupulous  about  the  devolution  prescribed  by  their  father,  and  con- 

"  upon  the  nearest  heir."  (Hallam's  firmed  by  the  wittenargeniote,  in 

Mid.  Ages,  vol.  2,  p.  380,  7th  edit,  the  heat  of  the  Danish  invasions; 

See  also  Turner,  ubi  sup.,  vol.  iii.  and  that  Edred,  the  uncle  of  Edwy, 

p.  150.)  reigned  for  about  nine   years,  in 

(i)  See  Turner,  ubi  sup.  vol.  ii.  troublesome  times,  in  right  of  his 

pp.  176,  223,  326,  355 ;  Palgrave's  nephew,  a  minor. 

Hist,  of  the  Anglo-Saxons,  cap.  X. ;  (J)  Turner,  ubi  sup.  vol.  ii.  p. 

Pearson's  Hist,  of  the  Early  and  S55. 
Middle  ages  of  England,  pp.  124, 

gg2 
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[and  grandson  of  Edmund  Ironside ;  or  as  Matthew 
Paris  well  expresses  the  sense  of  our  old  constitution, 
"  Edmundus  autem  Latusferreum,  rex  naturalis  de  stirpe 
regum,  genuit  Edwardum  ;  et  Edwardus  genuit  Edgarum, 
cui  dejure  debebatur  regnum  Anglorum  "  (I). 

William  the  Norman  claimed  the  crown  by  virtue  of 
a  pretended  grant  from  King  Edward  the  Confessor,  a 
grant  which,  if  real,  was  in  itself  utterly  invalid ;  be- 
cause it  was  made,  as  Harold  well  observed  ia  his  reply 
to  William's  demand,  "  absque  generali  senatus  et  populi 
conventu  et  edicto  "  (m) ;  which  also  very  plainly  imphes, 
that  it  was  then  generally  understood  that  the  king, 
with  consent  of  the  general  council,  might  dispose  of 
the  crown  and  change  the  line  of  succession.  William's 
title,  however,  was  altogether  as  good  as  Harold's,  he 
being  a  mere  private  subject,  and  an  utter  stranger  to 
the  royal  blood.  Edgar  Atheling's  undoubted  right  was 
overwhelmed  by  the  violence  of  the  times,  though  fre- 
quently asserted  by  the  English  nobility  after  the  Con- 
quest, till  such  time  as  he  died  without  issue;  but  all 
their  attempts  proved  unsuccessful,  and  only  served  the 
more  firmly  to  establish  the  crown  in  the  family  which 
had  newly  acquired  it. 

This  conquest,  then,  by  William  of  Normandy  was, 
like  that  of  Canute  before,  a  forcible  transfer  of  the 
crown  of  England  into  a  new  family;  but,  the  crown 
being  so  transferred,  all  the  inherent  properties  of  the 
crown  were  with  it  transferred  also.  For,  the  victory 
obtained  at  Hastings  not  being  a  victory  over  the  nation 
collectively  (k),  but  only  over  the  person  of  Harold,  the 
only  right  that  the  conqueror  could  pretend  to  acquire 
thereby,  was  the  right  to  possess  the  crown  of  England, 
not  to  alter  the  nature  of  the  government.     And  there- 


(l)  A.  D.  1066.  (m)  Hale,  Hist.  C.  L.  c.  5 ;  Seld. 

(to)  William  of  Malmsb.  1.  3.  Review  of  Tithes,  c.  8. 
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[fore,  as  the  English  laws  still  remained  in  force,  he  must 
necessarily  take  the  crown  subject  to  those  laws,  and 
with  all  its  inherent  properties;  the  first  and  principal 
of  which  was  its  descendibility.  Here  then  we  must 
drop  our  race  of  Saxon  kings,  at  least  for  a  while,  and 
derive  our  descents  from  William  the  Conqueror,  as 
from  a  new  stock ;  who  acquired  by  right  of  war, 
(such  as  it  is,  yet  still  the  dernier  ressort  of  kings,)  a 
strong  and  undisputed  title  to  the  inheritable  crown  of 
England. 

Accordingly  it  descended  from  him  to  his  sons  Wil- 
liam the  second  and  Henry  the  first.  It  must  be  owned 
that  his  eldest  son,  Robert,  was  kept  out  of  possession 
by  the  arts  and  violence  of  his  brethren;  who  perhaps 
might  proceed  upon  a  notion,  which  prevailed  for  some 
time  in  the  law  of  descents, — though  never  adopted  as 
the  rule  of  public  successions  (o), — that  when  the  eldest 
son  was  already  provided  for,  (as  Robert  was  consti- 
tuted Duke  of  Normandy  by  his  father's  will,)  in  such 
a  case  the  next  brother  was  entitled  to  enjoy  the  rest  of 
their  father's  inheritance.  But,  as  he  died  without 
issue,  Henry  at  last  had  a  good  title  to  the  throne, 
whatever  he  might  have  at  first. 

Stephen  of  Blois,  who  succeeded'  him,  was  indeed  the 
grandson  of  the  Conqueror,  by  Adelicia,  his  daughter, 
and  claimed  the  throne  by  a  feeble  kind  of  hereditary 
right :  not  as  being  the  nearest  of  the  male  line,  but  as 
the  nearest  male  of  the  blood  royal,  excepting  his  elder 
brother  Theobald,  who  was  Earl  of  Blois :  and  therefore 
seems  to  have  waived,  as  he  certainly  never  insisted  on, 
so  troublesome  and  precarious  a  claim.  The  real  right 
was  in  the  Empress  Matilda  or  Maud,  the  daughter  of 
Henry  the  first :  the  rule  of  succession  being,  (where 
women  are  admitted  at  all,)  that  the  daughter  of  a  son 
shall  be  preferred  to  the  son  of  a  daughter.     So  that 

(o)  See  Lord  Lyttelton's  Life  of  Henry  the  second,  vol.  i.  p.  467. 


454   BK.  rV.  OF  PUBLIC  BIGHTS. — PT.  I.  CIVIL  GOVERNMENT. 

[Stephen  was  little  better  than  a  mere  usurper;  and 
therefore  he  rather  chose  to  rely  on  a  title  by  elec- 
tion {p),  while  the  Empress  Maud  did  not  fail  to  assert 
her  hereditary  right  by  the  sword ;  which  dispute  was 
attended  with  various  success,  and  ended  at  last  in  the 
compromise  made  at  Wallingford,  that  Stephen  should 
keep  the  crown,  but  that  Henry,  the  son  of  Maud, 
should  succeed  him,  as  he  afterwards  accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his 
mother  Matilda)  the  undoubted  heir  of  William  the 
Conqueror :  but  he  had  also  another  connexion  in  blood, 
which  endeared  him  still  further  to  the  English.  He 
was  lineally  descended  from  Edmund  Ironside,  of  the 
Saxon  race  of  hereditary  kings  (q).  For  Edward  the 
Outlaw,  the  son  of  Edmund  Ironside,  had  (besides  Ed- 
gar Atheling,  who  died  without  issue)  a  daughter,  Mar- 
garet, who  was  married  to  Malcolm,  king  of  Scotland, 
and  in  her  the  Saxon  hereditary  right  resided.  By 
Malcohn  she  had  several  children,  and  among  the  rest 
Matilda,  the  wife  of  Henry  the  first ;  who  by  him  had 
the  Empress  Maud,  the  mother  of  Henry  the  second. 
Upon  which  account,  the  Saxon  line  is  in  our  histories 
frequently  said  to  have  been  restored  in  his  person; 
though,  in  reality,  that  right  subsisted  in  the  sons  of 
Malcolm  by  Queen  Margaret ;  King  Henry's  best  title 
being  as  heir  to  the  Conqueror. 

From  Henry  the  second  the  crown  descended  to  his 
eldest  son,  Richard  the  first,  who  dying  childless,  the 
right  vested  in  his  nephew  Arthur,  the  son  of  Greofficey 
his  next  brother ;  but  John,  the  youngest  son  of  King 
Henry,  seized  the  throne,  claiming  the  crown,  as  ap- 

(jP)  "£IffoStephanus,Deigratid,  (g)  Blackstone's    expression   is, 

assensu  eleri  et  popvM  in  regem  "  the  last  of  the  Saxon  race  of  here- 

Anglorwn,   eleetm,   ^c."  —  (Cart.  ditary  kings."    But  this  description 

A.D.  1136 ;  Ric.  de  Hagustald.  314 ;  belongs  to  Edward  the  Confessor. 
Heame  ad  Gnil.  Neubr.  711.) 
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[pears  from  his  charters,  by  hereditary  right  (r) ;  that  is 
to  say,  he  was  next  of  kin  to  the  deceased  king,  being 
his  surviving  brother;  whereas  Arthur  was  removed 
one  degree  farther,  being  his  brother's  son,  though  by 
right  of  representation  he  stood  in  the  place  of  his 
father  Geoffi-ey.  And  however  flimsy  this  title,  and 
those  of  William  Eufus  and  Stephen  of  Blois,  may 
appear  at  this  distance  to  us,  after  the  law  of  descents 
hath  now  been  settled  for  so  many  centuries,  they  were 
sufficient  to  puzzle  the  understandings  of  our  brave  but 
unlettered  ancestors.  Nor,  indeed,  can  we  wonder  at 
the  number  of  partizans  who  espoused  the  pretensions 
of  King  John  in  particular,  since,  even  in  the  reign  of 
his  father  King  Henry  the  second,  it  was  a  point  un- 
determined, whether,  even  in  common  inheritances,  the 
child  of  an  elder  brother  should  succeed  to  the  land  in 
right  of  representation,  or  the  younger  surviving  bro- 
ther in  right  of  proximity  of  blood  (s).  J  And  it  long 
afterwards  remained  undecided,  [in  the  collateral  succes- 
sion to  the  fiefs  of  the  empire,  whether  the  order  of  the 
stocks,  or  the  proximity  of  degree,  shall  take  place  (t). 
However,  on  the  death  of  Arthur,  and  his  sister  Eleanor 
without  issue,  a  clear  and  indisputable  title  vested  in 
Henry  the  third,  the  son  of  John :  and  from  him  to 
Richard  the  second,  a  succession  of  six  generations,  the 
crown  descended  in  the  true  hereditary  line.  Under 
one  of  which  race  of  princes  we  find  it  declared  in 
parliament,  "  that  the  law  of  the  crown  of  England  is, 
"  and  always  hath  been,  that  the  children  of  the  King 
"  of  England,  whether  born  in  England  or  elsewhere, 
"  ought  to  bear  the  inheritance  after  the  death  of  their 
"  ancestors.  Which  law  our  sovereign  lord  the  king, 
"  the  prelates,  earls,  and  barons,  and  other  great  men, 

(r)  " — Regni    Anglite;    quod      354. 
nohis  jure  competit  Juereditario."  (s)  Glanv.  I.  7,  c.  3. 

— Spelia..Hist.R.  Joh.apudWUkins,         (t)  Mod.  Un.  Hist.  xxx.  512. 
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''  [together  with  all  the  commons  in  parliament  assem- 
"  bled,  do  approve  and  affirm  for  ever"  (u). 

Upon  Richard  the  second's  resignation  of  the  crown, 
he  having  no  children,  the  right  resulted  to  the  issue  of 
his  grandfather  Edward  the  third.  That  king  had  many 
children  besides  his  eldest,  Edward  the  black  prince  of 
"Wales,  the  father  of  Richard  the  second ;  but  to  avoid 
confusion,  we  shall  only  mention  three :  William  the 
second  son,  who  died  without  issue ;  Lionel  Duke  of 
Clarence,  his  third  son ;  and  John  of  Graunt  Duke  of 
Lancaster,  his  fourth.  By  the  rules  of  succession, 
therefore,  the  posterity  of  Lionel  Duke  of  Clarence 
were  entitled  to  the  throne  upon  the  resignation  of 
King  Richard ;  and  had  accordingly  been  declared  by 
the  king,  many  years  before,  the  presumptive  heirs  of 
the  crown ;  which  declaration  was  also  confirmed  in  par- 
liament (a;).  But  Henry  Duke  of  Lancaster,  the  son 
of  John  of  Graunt,  having  then  a  large  army  in  the 
kingdom,  the  pretence  of  raising  which  was  to  recover 
his  patrimony  from  the  king,  and  to  redress  the  griev- 
ances of  the  subject,  it  was  impossible  for  any  other  title 
to  be  asserted  with  any  safety ;  and  he  became  king 
under  the  title  of  Henry  the  fourth.  But,  as  Sir  Mat- 
thew Hale  remarks  (y),  though  the  people  unjustly  as- 
sisted Henry  the  fourth  in  his  usurpation  of  the  crown, 
yet  he  was  not  admitted  thereto  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror, — which  he  very 
much  inclined  to  do  («), — ^but  as  a  successor,  descended 
by  right  line  of  the  blood  royal;  as  appears  from  the 
rolls  of  parliament  in  those  times.  And  in  order  to  this, 
he  set  up  a  show  of  two  titles :  the  one  upon  the  pre- 
tence of  being  the  first  of  the  blood  royal  in  the  entire 
male  line,  whereas  the  Duke  of  Clarence  left  only  one 
daughter  Philippa ;    from  which  female  branch,   by  a 

(m)  Stat.  25  Edw.  3,  st.  2.  (y)  Hist.  C.  L.  c.  5. 

(x)  Sandford's  Geneal.  Hist.  246.  («)  Seld.  Tit.  Hon.  1,  S, 
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[marriage  with  Edmund  Mortimer  Earl  of  March,  the 
house  of  York  descended:  the  other,  by  reviving  an 
exploded  rumour,  first  propagated  by  John  of  Gaunt, 
that  Edmund  Earl  of  Lancaster  (to  whom  Henry's 
mother  was  heiress),  was  in  reality  the  elder  brother 
of  King  Edward  the  first :  though  his  parents,  on  ac- 
count of  his  personal  deformity,  had  imposed  him  on 
the  world  for  the  younger ;  and  therefore  Henry  would 
be  entitled  to  the  crown,  either  as  successor  to  Richard 
the  second,  in  case  the  entire  male  line  was  allowed  a 
preference  to  the  female ;  or  even  prior  to  that  unfor- 
tunate prince,  if  the  crown  could  descend  through  a 
female,  while  an  entire  male  line  was  existing. 

However,  as  in  Edward  the  third's  time  we  find  the 
parliament  approving  and  affirming  the  law  of  the  crown 
as  before  stated,  so  in  the  reign  of  Henry  the  fourth 
they  actually  exerted  their  right  of  new-settling  the  suc- 
cession to  the  crown.  And  this  was  done  by  the  statute 
7  Hen.  IV.  c.  2,  whereby  it  is  enacted,  "  that  the  in- 
"  heritance  of  the  crown  and  realms  of  England  and 
"  France,  and  all  other  the  king's  dominions,  shall  be 
"  set  and  remain  (a)  in  the  person  of  our  sovereign  lord 
"  the  king,  and  in  the  heirs  of  his  body  issuing ; "  and 
Prince  Henry  is  declared  heir  apparent  to  the  crown,  to 
hold  to  him  and  the  heirs  of  his  body  issuing,  with  re- 
mainder to  the  Lord  Thomas,  Lord  John,  and  Lord 
Humphry,  the  king's  sons,  and  the  heirs  of  their  bodies 
respectively ;  which  is  indeed  nothing  more  than  the  law 
would  have  done  before,  provided  Henry  the  fourth  had 
been  a  rightful  king.  It  however  serves  to  show  that  it 
was  then  generally  understood,  that  the  king  and  parlia- 
ment had  a  right  to  new-model  and  regulate  the  succes- 
sion to  the  crown ;  and  we  may  also  observe  with  what 
caution  and  delicacy  the  parliament  then  avoided  de- 
claring any  sentiment  of  Henry's  original  title.     How- 

(a)  "  Soit  mys  et  demoerge." 


458   BK.  IV.  OF  PUBLIC  KIGHTS.  — PT.  I.  CIVIL  GOVERNMENT, 

[ever  Sir  Edward  Coke  more  tlian  once  expressly  de- 
clares, that  at  the  time  of  passing  this  Act  the  right  of 
the  crown  was  in  the  descent  from  Philippa,  daughter 
and  heir  of  Lionel  Duke  of  Clarence  (6). 

Nevertheless  the  crown  descended  regularly  from 
Henry  the  fourth,  to  his  son  and  grandson  Henry  the 
fifth  and  Henry  the  sixth ;  in  the  latter  of  whose  reigns 
the  house  of  York  asserted  their  dormant  title ;  and, 
after  imbruing  the  kingdom  in  Wood  and  confusion  for 
seven  years  together,  at  last  established  it  in  the  person 
of  Edward  the  fourth.  At  his  accession  to  the  throne, 
after  a  breach  of  the  succession  that  continued  for  three 
descents,  and  above  threescore  years,  the  distinction  of 
a  king  de  jure  and  a  king  de  facto  began  to  be  first 
taken — in  order  to  indemnify  such  as  had  submitted 
to  the  late  establishment,  and  to  provide  for  the  peace 
of  the  kingdom,  by  confirming  all  honours  conferred 
and  all  acts  done,  by  those  who  were  now  called  the 
usurpers,  not  tending  to  the  disherison  of  the  rightful 
heir.  In  statute  1  Edw.  IV,  c.  1,  the  three  Henrys  are 
styled,  "  late  kings  of  England  successively  in  dede,  and 
not  of  ryght."  And  in  all  the  known  charters  of  King 
Edward,  wherever  he  has  occasion  to  speak  of  any  of 
the  line  of  Lancaster,  he  calls  them  "  nuper  de  facto,  et 
non  dejure,  reges  Anglim." 

Edward  the  fourth  left  two  sons  and  a  daughter ;  the 
eldest  of  which  sons.  King  Edward  the  fifth,  enjoyed  the 
regal  dignity  for  a  very  short  time,  and  was  then  de- 
posed by  Richard,  his  unnatural  uncle,  who  immedi- 
ately usurped  the  royal  dignity,  having  previously  in- 
sinuated to  the  populace  a  suspicion  of  bastardy  in  the 
children  of  Edward  the  fourth,  to  make  a  show  of  some 
hereditary  title.  After  which  he  is  generally  believed 
to  have  murdered  his  two  nephews,  upon  whose  death 
the  right  of  the  crown  devolved  to  their  sister  Elizabeth. 

(*)  i  Inst.  37,  205. 
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[The  tyrannical  reign  of  King  Richard  the  third  gave 
occasion  to  Henry  Earl  of  Richmond  to  assert  his  title 
to  the  crown.  A  title  the  most  remote  and  unaccount- 
able that  was  ever  set  up,  and  which  nothing  could  have 
given  success  to,  but  the  universal  detestation  of  the. 
then  usurper  Richard.  For,  besides  that  he  claimed 
under  a  descent  from  John  of  Gaunt,  whose  title  was 
now  exploded,  the  claim  (such  as  it  was)  was  through 
John  Earl  of  Somerset,  a  bastard  begotten  by  John  of 
Gaunt  upon  Katherine  Swinford,]  and  the  lineal  ances- 
tor of  Richmond  through  his  mother  Margaret.  [It  is 
true  that,  by  an  act  of  parliament  of  the  twentieth  year 
of  Richard  the  second,  this  son  was  with  others  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and 
dignities,  as  if  he  had  been  born  in  wedlock ;  but  still 
with  an  express  reservation  of  the  crown  "  exceptd  dig- 
"  nitate  regali  "  (c). 

Notwithstanding  all  this,  immediately  after  the  battle 
of  Bosworth  Field,  he  assumed  the  regal  dignity ;  the 
right  (jf  the  crown  then  being,  as  Sir  Edward  Coke  ex- 
pressly declares,  in  Elizabeth,  eldest  daughter  of  Ed- 
ward the  fourth  ((?);  and  his  possession  was  established 
by  parliament,  holden  the  first  year  of  his  reign.  lu 
the  Act  for  which  purpose,  the  parliament  seems  to  have 
copied  the  caution  of  their  predecessors  in  the  reign  of 
Henry  the  fourth ;  and  therefore,  (as  Lord  Bacon,  the 
historian  of  this  reign,  observes,)  carefully  avoided  any 
recognition  of  Henry  the  seventh's  right,  which  indeed 
was  none  at  all :  and  the  king  would  not  have  it  by  way 
of  new  law  or  ordinance,  whereby  a  right  might  seem  to 
be  created  and  conferred  upon  him;  and  therefore  a 
middle  way  was  rather  chosen,  by  way  (as  the  noble 
historian  expresses  it)  of  establishment,  and  that  under 
covert  and  indifferent  words,  "that  the  inheritance  of 
"  the  crown  should  rest,  remain,  and  abide   in  King 

(c)  4  Inst.  36.  ■  {O)  4  Inst.  37. 
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["  Henry  the  seventh  and  the  heirs  of  his  body ; "  thereby 
providing  for  the  future,  and  at  the  same  time  acknow- 
ledging his  present  possession ;  but  not  determining 
either  way,  whether  that  possession  was  de  jure  or  de. 
facto  merely.  However,  he  soon  after  married  Eliza- 
beth of  York,  the  undoubted  heiress  of  the  Conqueror, 
and  thereby  gained — as  Sir  Edward  Coke  declares — by 
much  his  best  title  to  the  crown  (e).  Whereupon  the 
Act  made  in  his  favour  was  so  much  disregarded,  that 
it  never  was  printed  in  our  statute  books. 

Henry  the  eighth,  the  issue  of  this  marriage,  suc- 
ceeded to  the  crown  by  clear  indisputable  hereditary 
right,] — his  eldest  brother.  Prince  Arthur,  having  died 
without  issue, — [and  transmitted  it  to  his  three  children 
in  successive  order.  But  in  his  reign  we,  at  several 
times,  find  the  parliament  busy  in  regulating  the  suc- 
cession to  the  kingdom.  And  first,  by  statute  25  Henry 
VIII.  c.  22,  which  recites  the  mischiefs  which  have  and 
may  ensue  by  disputed  titles,  because  no  perfect  and 
substantial  provision  hath  been  made  by  law  concerning 
the  succession ;  and  then  enacts,  that  the  crown  shall  be 
entailed  to  his  majesty,  and  the  sons  or  heirs  male  of  his 
body;  and  in  default  of  such  sons  to  the  Lady  Eliza- 
beth—who is  declared  to  be  the  king's  eldest  issue  fe- 
male, in  exclusion  of  the  Lady  Mary,  on  account  of 
her  supposed  illegitimacy  by  the  divorce  of  her  mother 
Queen  Catherine — and  to  the  Lady  Elizabeth's  heirs  of 
her  body ;  "  and  so  from  issue  female  to  issue  female, 
"  and  the  heirs  of  their  bodies,  by  course  of  inheritance 
"  according  to  their  ages,  as  the  crown  of  England  hath 
"  been  accustomed  and  ought  to  go,  in  case  where  there 
"  be  heirs  female  to  the  same  :  and  for  default  of  such 
"  issue,  then  to  the  king's  right  heirs  for  ever."  This 
single  statute  is  an  ample  proof  of  all  the  four  positions 
we  at  first  set  put  with. 

(e)  4  Inst.  3T. 
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[But,  upon  the  king's  divorce  from  Anne  Boleyn,  this 
statute  was,  with  regard  to  the  settlement  of  the  crown, 
repealed  by  statute  28  Hen.  VIII.  c.  7 :  wherein  the 
Lady  Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bas- 
tardized, and  the  crown  settled  on  the  king's  children 
by  Queen  Jane  Seymour,  and  his  future  wives ;  and, 
in  defect  of  such  children,  then  with  this  remarkable 
remainder,  "to  such  persons  as  the  king  by  letters- 
patent,  or  last  will  and  testament,  shall  limit  and  ap- 
point the  same  : "  a  vast  power ;  but  notwithstanding, 
as  it  was  regularly  vested  in  him  by  the  supreme  legis- 
lative authority,  it  was  therefore  indisputably  valid. 
But  this  power  was  never  carried  into  execution :  for 
by  statute  35  Hen.  VIII.  c.  1,  the  king's  two  daughters 
were  legitimated  again;  and  the  crown  was  limited  to 
Prince  Edward  by  name,  after  that  to  the  Lady  Mary, 
and  then  to  the  Lady  Elizabeth,  and  the  heirs  of  their 
respective  bodies ;  which  succession  took  effect  accord- 
ingly, being  indeed  no  other  than  the  usual  course  of 
the  law  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds 
of  the  people,  through  this  jumble  of  Acts  for  limiting 
the  succession, — Queen  Mary's  hereditary  right  to  the 
throne  was  acknowledged  by  statute  1  Mar.  sess.  2,  c.  1, 
and  recognized  in  these  words :  "  The  crown  of  these 
"  realms  is  most  lawfully,  justly,  and  rightly  descended 
"  and  come  to  the  queen's  highness  that  now  is,  being 
"  the  very,  true,  and  undoubted  heir  and  inheritrix 
"  thereof."  And  again,  upon  the  Queen's  marriage 
with  Philip  of  Spain,  by  the  statute  which  settles  the 
preliminaries  of  that  match,  the  hereditary  right  to  the 
crown  was  thus  asserted  and  declared  (/):  "As  touch- 
"  ing  the  right  of  the  queen's  inheritance  in  the  realm 
"  and  dominions  of  England,  the  children,  whether 
"  male  or  female,  shall  succeed  in  them,  according  to 

(/)  1  Mar.  sess.  3,  c.  2. 
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"  [tte  known  laws,  statutes,  and  custom  of  the  same." 
WHcli  determination  of  the  parliament,  that  the  suc- 
cession shall  continue  in  the  usual  course,  seems  tacitly 
to  imply  a  power  of  new-modelling  and  altering  it,  in 
case  the  legislature  had  thought  proper. 

On  Queen  Elizabeth's  accession,  her  right  was  recog- 
nized in  still  stronger  terms  thail  her  sister's ;  the  par- 
liament acknowledging,  "that  the  queen's  highness  is, 
"  and  in  very  deed  and  of  most  mere  right  ought  to 
"  be,  by  the  laws  of  God,  and  the  laws  and  statutes  of 
"  this  reahn,  our  most  lawful  and  rightful  sovereign 
"  Hege  lady  and  queen ;  and  that  her  highness  is  rightly, 
"  lineally,  and  lawfully  descended  and  come  of  the 
"  blood  royal  of  this  reahn  of  England ;  in  and  to  whose 
"  princely  person,  and  the  heirs  of  her  body  lawfully  to 
"  be  begotten,  after  her,  the  imperial  crown  and  dignity 
"  of  this  kingdom  are  vested,  limited,  and  annexed"  {g).'\ 
And  in  the  same  reign,  by  statute  13  Eliz.  c.  1,  we  find 
the  right  of  parliament  to  direct  the  succession  of  the 
crown  asserted, — it  being  provided  that  it  shall  be  high 
treason  to  affirm  that  the  laws  and  statutes  do  not  bind 
the  right  of  the  crown,  and  the  descent,  limitation,  in- 
heritance, or  govermnent  thereof.  And  that  any  person 
who  shall,  during  the  queen's  life,  by  any  written  or 
printed  work,  expressly  affirm,  print  or  publish,  before 
the  same  is  established  by  parliament,  that  any  parti- 
cular person  is  or  ought  to  be  heir  and  successor  to  the 
queen,  except  the  same  be  the  natural  issue  of  her  body, 
— shall,  for  the  first  offence,  suffer  imprisonment  and  the 
loss  of  half  his  goods,  and  for  the  second  the  penalty  of 
a  pramunire  (h), 

[On  the  death  of  Queen  Elizabeth  without  issue,  the 
line  of  Henry  the  eighth  became  extinct.  It  therefore 
became  necessary  to  recur  to  the  other  issue  of  Henry 

(g)  Stat.  1  Eliz.  c.  3. 
(A)  Vide,  vol.  IV.  p.  276. 
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[the  seventh,  by  Elizabeth  of  York  his  queen ;  whose 
eldest  daughter,  Margaret,  having  married  James  the 
fourth,  king  of  Scotland,  king  James  the  sixth  of  Scot- 
land, and  of  England  the  first,  was  the  lineal  descendant 
from  that  alliance.  So  that  in  his  person,  as  clearly  as 
in  Henry  the  eighth,  centered  all  the  claims  of  different 
competitors,  from  the  Conquest  downwards,  he  being  in- 
disputably the  lineal  heir  of  the  Conqueror.  And  what 
is  still  more  remarkable,  in  his  person  also  centered  the 
right  of  the  Saxon  monarchs,  which  had  been  suspended 
from  the  Conquest,  till  his  accession.  For  Margaret, 
the  sister  of  Edgar  Atheliag,  the  daughter  of  Edward 
the  Outlaw,  and  grand-daughter  of  king  Edmund  Iron- 
side, was  the  person  in  whom  the  hereditary  right  of  the 
Saxon  kings,  supposing  it  not  abolished  by  the  Con- 
quest, resided.  She  married  Malcolm  king  of  Scotland ; 
and  Henry  the  second,  by  a  descent  from  Matilda  their 
daughter,  is  generally  called  the  restorer  of  the  Saxon 
line.  But  it  must  be  remembered,  that  Malcolm  by  his 
Saxon  queen  had  sons  as  well  as  daughters ;  and  that 
the  royal  family  of  Scotland,  from  that  time  downwards, 
were  the  ofispring  of  Malcolm  and  Margaret.  Of  this 
royal  family.  King  James  the  first  was  the  direct  lineal 
heir,  and  therefore  united  in  his  person  every  possible 
claim  by  hereditary  right  to  the  English  as  well  as  Scot- 
tish throne. 

And  it  is  no  wonder  that  a  prince  of  more  learning 
than  wisdom,  who  could  deduce  an  hereditary  title  for 
so  many  centuries,  should  easily  be  taught  by  the  flat- 
terers of  the  times  to  believe  there  was  something  divine 
in  this  right,  and  that  the  finger  of  Providence  was  visi- 
ble in  its  preservation.  Whereas,  though  a  wise  institu- 
tion, it  was  clearly  a  human  institution ;  and  the  right 
inherent  in  him,  no  natural,  but  a  positive  right.  And 
in  this  and  no  other  Hght  was  it  taken  by  the  English 
parliament;  who,  by  statute  1  Jac.  I.  c.  1,  did  "re- 
"  cognize  and  acknowledge  that  immediately  upon  the 
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["  dissolution  and  decease  of  Elizabeth,  late  queen  of 
"  England,  the  imperial  crown  thereof  did  by  iuherent 
"  birthright,  and  lawful  and  undoubted  succession,  de- 
"  scend  and  come  to  his  most  excellent  majesty,  as 
"  being  lineally,  justly,  and  lawfully,  next  and  sole  heir 
"  of  the  blood  royal  of  this  reahn."  Not  a  word  here 
of  any  right  immediately  derived  from  heaven :  which, 
if  it  existed  anywhere,  must  be  sought  for  among  the 
aborigines  of  the  island,  the  antient  Britons ;  among 
whose  .princes,  indeed,  some  have  gone  to  search  it  for 
him  (i). 

But,  wild  and  absurd  as  the  doctrine  of  divine  right 
most  undoubtedly  is,  it  is  still  more  astonishing  that 
when  so  many  human  hereditary  rights  had  centered 
in  this  king,  his  son  and  heir.  King  Charles  the  first, 
should  be  told  by  those  infamous  judges,  who  pro- 
nounced his  unparalleled  sentence,  that  he  was  an  elec- 
tive prince ;  elected  by  his  people,  and  therefore  ac- 
countable to  them,  in  his  own  proper  person,  for  his 
conduct.  The  confusion,  instability,  and  madness,  which 
followed  the  fatal  catastrophe  of  that  pious  and  unfor- 
tunate prince,  will  be  a  standing  argument  in  favour  of 
hereditary  monarchy  to  all  future  ages,  as  they  proved 
at  last,  to  the  then  deluded  people:  who,  in  order  to 
recover  that  peace  and  happiness  which  for  twenty 
years  together  they  had  lost,  in  a  solemn  parliamen- 
tary convention  of  the  states  restored  the  right  heir  of 
the  crown.  And  in  the  proclamation  for  that  purpose, 
which  was  drawn  up  and  attended  by  both  houses  (A), 
they  declared,  "  that  according  to  their  duty  and  alle- 
"  glance  they  did  heartily,  joyfully,  and  unanimously 
"  acknowledge  and  proclaim,  that,  immediately  upon 

(i)  Elizabeth  of  York,  the  mother  descent  from  Gladys,  only  sister  to 

of  queen  Margaret  of  Scotland,  was  Llewellin  ap  Jorwerth  the  Great, 

heiress  of  the  house  of  Mortimer.  had  the  true  right  to  the  principality 

And  Mr.  Carte  observes,  that  the  of  Wales.    (Hist.  Eng.  iii.  705.) 
house  of  Mortimer,  in  virtue  of  its         (*)  Com.  Joum.  8th  May,  1660. 
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["  the  decease  of  our  late  sovereign  lord  King  Charles, 
"  the  imperial  crown  of  these  realms  did  by  inherent 
"  birthright  and  lawful  and  undoubted  succession  de- 
"  scend  and  come  to  his  most  excellent  majesty  Charles 
"  the  second,  as  being  lineally,  justly,  and  lawfully, 
"  next  heir  of  the  blood  royal  of  this  realm  :  and  there- 
"  unto  they  most  humbly  and  faithfully  did  submit  and 
"  oblige  themselves,  their  heirs,  and  posterity  for  ever." 

Thus,  it  clearly  appears,  from  the  highest  authority 
this  nation  is  acquainted  with,  that  the  crown  of  Eng- 
land hath  been  ever  an  hereditary  crown ;  though  sub- 
ject to  limitations  by  parliament.  The  remainder  of 
this  chapter  will  consist  principally  of  those  instances, 
wherein  the  parliament  since  the  Restoration  has  as- 
serted or  exercised  this  right  of  altering  and  limiting 
the  succession  ;  a  right  which,  we  have  seen,  was  before 
exercised  and  asserted  in  the  reign  of  Henry  the  fourth, 
Henry  the  seventh,  Henry  the  eighth.  Queen  Mary, 
and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill 
of  exclusion,  which  raised  such  a  ferment  in  the  latter 
end  of  the  reign  of  King  Charles  the  second.  It  is  well 
known  that  the  purport  of  this  bill  was  to  have  set  aside 
the  king's  brother  and  presimiptive  heir,  the  Duke  of 
York,  from  the  succession,  on  the  score  of  his  being  a 
Papist ;  that  it  passed  the  house  of  commons,  but  was 
rejected  by  the  lords ;  the  king  having  also  declared 
beforehand,  that  he  never  would  be  brought  to  consent 
to  it.  And  from  this  transaction  we  may  collect  two 
things:  1.  That  the  crown  was  universally  acknow- 
ledged to  be  hereditary,  and  the  inheritance  indefeasible 
unless  by  parliament ;  else  it  had  been  needless  to  prefer 
such  a  bill.  2.  That  the  parliament  had  a  power  to  have 
defeated  the  inheritance :  else  such  a  bill  had  been  inef- 
fectual. The  conunons  acknoivledged  the  hereditary 
right  then  subsisting ;  and  the  lords  did  not  dispute  the 
power,  but  merely  the  propriety  of  an  exclusion.     How- 

VOL.  II.  H  H 
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[ever,  as  the  bill  took  no  effect.  King  James  the  second 
succeeded  to  the  throne  of  his  ancestors ;  and  might 
have  enjoyed  it  during  the  remainder  of  his  life,  but  for 
his  own  infatuated .  conduct,  which,  with  other  concur- 
ring circumstances,  brought  on  the  Revolution  in  1688. 
The  true  ground  and  principle  upon  which  that  me- 
morable event  proceeded  was  an  entirely  new  case  in 
politics,  which  had  never  before  happened  in  our  history, 
— the  abdication  of  the  reigning  monarch,  and  the  va- 
cancy of  the  throne  thereupon.  It  was  not  a  defeasance 
of  the  right  of  succession,  and  a  new  limitation  of  the 
crown,  by  the  king  and  both  houses  of  parliament ;  it 
was  the  act  of  the  nation  alone,  upon  a  conviction  that 
there  was  no  king  in  being.  For  in  a  fuU  assembly  of 
the  lords  and  commons,  met  in  a  convention  upon  the 
supposition  of  this  vacancy,  both  houses  came  to  this 
resolution :  "  That  King  James  the  second,  having  en- 
"  deavoured  to  subvert  the  constitution  of  the  kingdom, 
"  by  breaking  the  original  contract  between  king  and 
"  people — and,  by  the  advice  of  Jesuits  and  other  wicked 
"  persons,  having  violated  the  fundamental  laws,  and 
"  having  withdrawn  himself  out  of  this  kingdom — has 
"  abdicated  the  government,  and  that  the  throne  is 
"  thereby  vacant "  (Z).  Thus  ended  at  once,  by  this 
sudden  and  unexpected  vacancy  of  the  throne,  the  old 
line  of  succession ;  which  from  the  Conquest  had  lasted 
above  six  hundred  years,  and  from  the  union  of  the 
Heptarchy  in  King  Egbert  almost  nine  hundred.  The 
facts  themselves  thus  appealed  to,  the  king's  endeavour 
to  subvert  the  constitution  by  breaking  the  original  con- 
tract, his  violation  of  the  fundamental  laws,  and  his 
withdrawing  himself  out  of  the  kingdom,  were  evident 
and  notorious  ;  and  the  consequences  drawn  from  these 
■facts, — ^namely,  that  they  amounted  to  an  abdication  of 
the  government,  which  abdication  did  not  affect  only  the 

(0  Com.  Jouni.  7tli  Feb.  1G88. 
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[person  of  the  king  himself,  but  also  all  his  heirs,  and 
rendered  the  throne  absolutely  and  completely  vacant, — 
it  belonged  to  our  ancestors  to  determine.  For,  when- 
ever a  question  arises  between  the  society  at  large  and 
any  magistrate  vested  with  powers  originally  delegated 
by  that  society,  it  must  be  decided  by  the  voice  of  the 
society  itself :  there  is  not  upon  earth  any  other  tribunal 
to  resort  to.  And  that  these  consequences  were  fairly 
deduced  from  these  facts,  our  ancestors  solemnly  deter- 
mined, in  a  full  parliamentary  convention,  representing 
the  whole  society.  The  reasons  upon  which  they  de- 
cided, may  be  found  at  large  in  the  parliamentary  pro- 
ceedings of  the  times ;  J  but  we  ought  in  the  present  day 
rather  to  consider  [this  great  political  measure  upon  the 
solid  footing  of  authority,  than  to  reason  in  its  favour 
from  its  justice,  moderation,  and  expedience:  because 
that  might  imply  a  right  of  dissenting  or  revolting  from 
it,  in  case  we  should  think  it  to  have  been  unjust,  op- 
pressive, or  inexpedient.  Whereas,  our  ancestors  having 
most  indisputably  a  competent  jurisdiction  to  decide  this 
•great  and  important  question,  and  having  in  fact  decided 
it,  it  is  now  become  our  duty  at  this  distance  of  time 
to  acquiesce  in  their  determination;  being  born  under 
that  establishment  which  was  built  upon  this  foundation, 
and  obliged  by  every  tie,  religious  as  well  as  civil,  to 
maintain  it. 

But  while  we  rest  this  fundamental  transaction,  in 
point  of  authority,  upon  grounds  the  least  liable  to  ca- 
vil, we  are  bound  both  in  justice  and  gratitude  to  add, 
that  it  was  conducted  with  a  temper  and  moderation 
which  naturally  arose  from  its  equity ; — that,  however 
it  might  in  some  respects  go  beyond  the  letter  of  our 
antient  laws,  it  was  agreeable  to  the  spirit  of  our  con- 
stitution and  the  rights  of  human  nature:— and  that 
though  in  other  points,  (owing  to  the  peculiar  circum- 
stances of  things  and  persons,)  it  was  not  altogether  so 
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[perfect  as  might  have  been  wished,  yet  from  thence  a 
new  era  commenced,  in  which  the  bounds  of  prerogative 
and  liberty  have  been  better  defined,  the  principles  of 
government  more  thoroughly  examined  and  understood, 
and  the  rights  of  the  subject  more  explicitly  guarded  by 
legal  provisions,  than  in  any  other  period  of  the  English 
history.  In  particular  it  is  worthy  of  observation  that 
the  convention,  in  this  their  judgment,  avoided  with 
great  wisdom  the  wild  extremes  into  which  the  vision- 
ary theories  of  some  zealous  republicans  would  have 
led  them.  They  held  that  this  misconduct  of  King 
James  amounted  to  an  endeavour  to  subvert  the  con- 
stitution ;  and  not  to  an  actual  subversion,  or  total  dis- 
solution bf  the  government;  which — according  to  the 
principles  of  Mr.  Locke  (w), — would  have  reduced  the 
society  almost  to  a  state  of  nature ;  would  have  levelled 
all  distinctions  of  honour,  rank,  offices,  and  property ; 
would  have  annihilated  the  sovereign  power,  and  in 
consequence  have  repealed  all  positive  laws ;  and  would 
have  left  the  people  at  liberty  to  have  erected  a  new 
system  of  state  upon  a  new  foundation  of  polity.  They 
therefore  very  prudently  voted  it  to  amount  to  no  more 
than  an  abdication  of  the  government,  and  a  consequent 
vacancy  of  the  throne ;  whereby  the  government  was 
allowed  to  subsist,  though  the  executive  magistrate  was 
gone,  and  the  kingly  office  to  remain,  though  King 
James  was  no  longer  king  (o).  And  thus  the  constitu- 
tion was  kept  entire ;  which  upon  every  sound  principle 
of  government  must  otherwise  have  fallen  to  pieces,  had 
so  principal  and  constituent  a  part  as  the  royal  autho- 
rity been  abolished,  or  even  suspended. 

This  single  postulatum,  the  vacancy  of  the  throne,  be- 
ing once  established,  the  rest  that  was  then  done  followed 
almost  of  course.     For  if  the  throne  be  at  any  time 

(»)  On  Gov.  p.  2,  c.  19.  (o)  Law  of  Forfeit.  118, 118. 
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[vacant  (which  may  happen  by  other  means  besides  that 
of  abdication  ;  as  if  all  the  blood  royal  should  fail,  with- 
out any  successor  appointed  by  parliament) ;  if,  we  say, 
a  vacancy  by  any  means  whatsoever  should  happen,  the 
right  of  disposing  of  this  vacancy  seems  naturally  to  re- 
sult to  the  lords  and  conunons,  as  the  trustees  and  repre- 
sentatives of  the  nation.  For  there  are  no  other  hands 
in  which  it  can  so  properly  be  entrusted ;  and  there  is 
a  necessity  of  its  being  entrusted  somewhere,  else  the 
whole  frame  of  government  must  be  dissolved  and  pe- 
rish. The  lords  and  commons  having  therefore  deter- 
mined this  main  fundamental  article,  that  there  was  a 
vacancy  of  the  throne,  they  proceeded  to  fill  up-  that 
vacancy  in  such  manner  as  they  judged  the  most  proper. 
And  this  was  done  by  their  declaration  of  12th  Febru- 
ary, 1688  (j»),  in  the  following  manner : — "  that  Wil- 
"  Ham  and  Mary,  prince  and  princess  of  Orange,  be 
"  and  be  declared  king  and  queen,  to  hold  the  crown 
"  and  royal  dignity  during  their  lives,  and  the  life  of 
"  the  survivor  of  them ;  and  that  the  sole  and  full  exer- 
"  cise  of  the  regal  power  be  only  in,  and  executed  by, 
"  the  said  prince  of  Orange,  in  the  names  of  the  said 
"  prince  and  princess,  during  their  joint  lives ;  and  after 
"  their  deceases  the  said  crown  and  royal  dignity  to  be 
"  to  the  heirs  of  the  body  of  the  said  princess  :  and  for 
"  default  of  such  issue,  to  the  Princess  Anne  of  Den- 
"  mark  and  the  heirs  of  her  body;  and  for  default  of 
"  such  issue,  to  the  heirs  of  the  body  of  the  said  prince 
"  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the 
convention  might  (if  they  pleased)  have  vested  the  regal 
dignity  in  a  family  entirely  new,  and  strangers  to  the 
royal  blood;  but  they  were  too  well  acquainted  with, 
the  benefits  of  hereditary  succession,  and  the  influence 

{p)  Com.  Jouni,12th  Feb.  1688. 
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[which  it  has  by  ciistom  over  the  minds  of  the  people,  to 
depart  any  further  from  the  antient  line  than  temporary 
necessity  and  self-preservation  required.  They  there- 
fore settled  the  crown  first  on  King  William  and  Queen 
Mary,  King  James's  eldest  daughter,  for  their  joint 
lives ;  then  on  the  survivor  of  them ;  and  then  on  the 
issue  of  Queen  Mary :  upon  failure  of  such  issue,  it 
was  limited  to  the  Princess  Anne,  King  James's  second 
daughter,  and  her  issue  ;  and,  lastly,  on  failure  of  that, 
to  the  issue  of  King  William,  who  was  the  grandson  of 
Charles  the  first,  and  nephew  as  well  as  son-in-law  of 
King  James  the  second,  being  a  son  of  Mary  his  eldest 
sister.  This  settlement  included  all  the  protestant  pos- 
terity of  King  Charles  the  first,  except  such  other  issue 
as  King  James  might  at  any  time  have ;  which  was  to- 
tally omitted,  through  fear  of  a  popish  succession.  And 
this  order  of  succession  took  efiect  accordingly. 

These  three  princes,  therefore.  King  William,  Queen 
Mary,  and  Queen  Anne,  did  not  take  the  crown  by 
hereditary  right  or  descent,  but  by  way  of  donation  or 
purchase,  in  the  technical  sense.  The  new  settlement 
did  not  merely  consist  in  excluding  King  James,  and 
the  person  pretended  to  be  prince  of  Wales,  and  then 
suffering  the  crown  to  descend  in  the  old  hereditary 
channel;  for  the  usiial  course  of  descent  was  in  some 
instances  broken  through,  and  yet  the  convention  stiU 
kept  in  their  eye,  and  paid  a  great,  though  not  total, 
regard  to  it.  Let  us  see  how  the  succession  would  have 
stood,  if  no  abdication  had  happened,  and  King  James 
had  left  no  other  issue  than  his  two  daughters,  Queen 
Mary  and  Queen  Anne.  It  would  have  stood  thus: 
Queen  Mary  and  her  issue ;  Queen  Anne  and  her  issue ; 
King  William  and  his  issue.  But  we  may  remember 
that  Queen  Mary  was  only  nominally  Queen,  jointly 
with  her  husband  King  William,  who  alone  had  the 
regal  power ;   and  King  William   was  personally  pre- 
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[ferred  to  Queen  Anne,  though  his  issue  was  postponed 
to  hers.  Clearly  therefore  these  princes  were  succes- 
sively in  possession  of  the  crown,  by  a  title  different 
from  the  usual  course  of  descents. 

It  was  towards  the  end  of  King  William's  reign,  when 
all  hopes  of  any  surviving  issue  from  any  of  these 
priuces  died  with  the  duke  of  Gloucester,  the  last  sur- 
viving child  of  the  Princess  Anne,  that  the  king  and 
parliament  thought  it  necessary  again  to  exert  their 
power  of  limiting  and  appointing  the  succession,  in  or- 
der to  prevent  another  vacancy  of  the  throne;  which 
must  have  ensued  upon  their  deaths,  as  no  provision  was 
made  at  the  Revolution  further  than  for  the  issue  of 
Queen  Mary,  Queen  Anne  and  King  William.  The 
parliament  had  previously,  by  the  statute  of  1  W.  &  M. 
sess.  2,  c,  2,  enacted,  that  every  person  who  should  be 
reconciled  to,  or  hold  communion  with,  the  see  of  Rome, 
profess  the  popish  religion,  or  marry  a  papist, — should 
be  excluded  from,  and  be  for  ever  incapable  to  inherit, 
possess,  or  enjoy  the  crown ;  and  that  in  such  case  the 
people  should  be  absolved  from  their  allegiance;  and 
the  crown  should  descend  to  such  persons,  being  pro- 
testants,  as  would  have  inherited  the  same,  in  case  the 
person  so  reconciled,  holding  communion,  professing,  or 
marrying,  were  naturally  dead.  To  act  therefore  con- 
sistently with  themselves,  and  at  the  same  time  pay  as 
much  regard  to  the  old  hereditary  line  as  their  former 
resolutions  would  admit,  they  turned  their  eyes  on  the 
Princess  Sophia,  electress  and  duchess  dowager  of  Han- 
over, the  most  accomplished  princess  of  her  age  (y).  For, 
upon  the  impending  extinction  of  the  protestant  posterity 

(j)  Sandf ord,  in  his  genealogical  first  was  reputed  the  most  learned, 

history,  published  A.D.  1677,  speak-  the  seeond  the  greatest  artist,  and 

ing  (p.  535)  of  the  princesses  Eliza-  the  last  one  of  the  most  accom- 

betli,  Louisa,  and  Sophia,  daughters,  plished  ladies  in  Europe, 
of  the  Queen  of  Bohemia,  says,  the 
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[of  Charles  the  first,  the  old  law  of  regal  descent  directed 
them  to  recur  to  the  descendants  of  James  the  first;  and 
the  Princess  Sophia,  being  the  youngest  daughter  of 
Elizabeth,  queen  of  Bohemia,  who  was  the  daughter  of 
James  the  first,  was  the  nearest  of  the  antient  blood 
royal,  who  was  not  incapacitated  by  professing  the  popish 
religion.  On  her,  therefore,  and  the  heirs  of  her  body, 
being  protestants,  the  remainder  of  the  crown,  expectant 
on  the  death  of  King  William  and  Queen  Anne  without 
issue,  was  settled  by  statute  12  &  13  Will.  III.  c.  2. 
And  at  the  same  time  it  was  enacted,  that,  whosoever 
should  hereafter  come  to  the  possession  of  the  crown 
should  join  in  the  communion  of  the  Church  of  England, 
as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been 
made  by  parliament;  and.  these  several  actual  limita- 
tions, from  the  time  of  Henry  the  fourth  to  the  present, 
do  clearly  prove  the  power  of  the  king  and  parliament 
to  new-model  or  alter  the  succession.  And  indeed  it  is 
now  again  made  highly  penal  to  dispute  it.  For  by  the 
statute  6  Anne,  c.  7,  it  is  enacted,  that  if  any  person 
maliciously,  advisedly  and  directly,  shall  maintain,  by 
writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to 
bind  the  crown  and  the  descent  thereof,  he  shall  be 
guilty  of  high  treason ;  or  if  he  maintains  the  same  by 
only  preaching,  teaching,  or  advised  speaking,  shall  in- 
cur the  penalties  of  a  pramunire. 

The  Priucess  Sophia  dying  before  Queen  Anne,  the 
inheritance  thus  limited  descended  on  her  son  and  heir 
King  George  the  first ;  and  having  on  the  death  of  Anne 
taken  efiect  in  his  person,  from  him  it  descended  to 
King  Greorge  the  second ;  from  him  to  his  grandson  and 
heir.  King  George  the  third;]  from  him  to  his  son  King 
George  the  fourth;  who  was  succeeded  by  his  brother 
King  William  the  fourth ;  and  from  the  monarch  last 
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mentioned,  the  crown  descended  to  his  heiress,  —  the 
daughter  of  his  brother  Edward,  Duke  of  Kent — our 
present  gracious  sovereign  Queen  Victoria. 

[Hence  it  is  easy  to  collect,  that  the  title  to  the  crown 
is  at  present  hereditary,  though  not  quite  so  absolutely 
hereditary  as  formerly ;  and  the  common  stock  or  an- 
cestor, from  whom  the  descent  must  be  derived,  is  also 
different.  Formerly  the  common  stock  was  King  Eg- 
bert ;]  afterwards  William  the  Conqueror ;  and  [now  it 
is  the  Princess  Sophia,  in  whom  the  inheritance  was 
vested  by  the  new  king  and  parliament.  Formerly  the 
descent  was  absolute,  and  the  crown  went  to  the  next 
heir  without  any  restriction ;  but  now,  upon  the  new 
settlement,  the  inheritance  is  conditional ;  being  limited 
to  such  heirs  only  of  the  body  of  the  Princess  Sophia  as 
are  protestant  members  of  the  Church  of  England,  and 
are  married  to  none  but  protestants.J 

In  the  due  medium  which  has  been  explained  between 
a  merely  elective  body  on  the  one  hand,  and  absolute 
hereditary  right  on  the  other,  consists  the  true  consti- 
tutional notion  of  the  right  of  succession  to  the  imperial 
crown  of  these  kingdoms.  [The  extremes  between  which 
it  steers,  are  each  of  them  equally  destructive  of  those 
ends  for  which  societies  were  formed  and  are  kept  on 
foot.  Where  the  magistrate,  upon  every  succession,  is 
elected  by  the  people,  and  may,  by  the  express  provision 
of  the  laws,  be  deposed  (if  not  punished)  by  his  subjects, 
this  may  sound  like  the  perfection  of  liberty,  and  look 
well  enough  when  delineated  on  paper ;  but  in  practice 
will  be  ever  productive  of  tumult,  contention,  and  anar- 
chy. And,  on  the  other  hand,  divine  indefeasible  here- 
ditary right,  when  coupled  with  the  doctrine  of  unlimited 
passive  obedience,  is  surely  of  all  constitutions  the  most 
thoroughly  slavish  and  dreadful.  But  when  such  an  here- 
ditary right,  as  our  laws  have  created  and  vested  in  the 
royal  stock,  is  closely  interwoven  with  those  liberties 
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[which,  we  have  seen  in  a  former  chapter,  are  equally  the 
inheritance  of  the  subject ;  this  union  will  form  a  consti- 
tution, in  theory  the  most  beautiful  of  any,  in  practice  the 
most  approved,  and  in  duration,  it  is  to  be  hoped,  the 
most  permanent.  It  was  the  duty  of  an  expounder  of 
our  laws  to  lay  this  constitution  before  the  reader  in  its 
true  and  genuine  light;  it  is  the  duty  of  every  good 
Englishman  to  understand,  to  revere,  to  defend  it.] 


(    475    ) 


CHAPTER  IV. 

OP  THE  ROYAL  FAMILY. 


Our  next  subject  of  consideration  is  the  royal  family; 
of  which  the  most  considerahle  branch  (supposing  the 
sceptre  to  be  swayed  by  a  king)  is  the  queen. 

[The  queen  of  England  is  either  queen  regent,  queen 
consort,  or  queen  dowager.  The  queen  regent,  regnant, 
or  sovereign,  is  she  who  holds  the  crown  in  her  own 
right;  as  the  first  (and  perhaps  the  second)  Queen 
Mary,  Queen  Elizabeth,  Queen  Anne,J  and  our  pre- 
sent gracious  sovereign ;  [and  such  a  one  has  the  same 
powers,  prerogatives,  rights,  dignities,  and  duties,  as  if 
she  had  been  a  king.  This  was  observed  in  the  entrance 
of  the  second  chapter  of  this  book  (a),  and  is  expressly 
declared  by  statute  1  Mary  I.  sess.  3,  c.  1  (5),  But  the 
queen  consort  is  the  wife  of  the  reigning  king ;  and  she, 
by  virtue  of  her  marriage,  is  participant  of  divers  pre- 
rogatives above  other  women  (c). 

And,  first,  the  queen  consort  is  a  public  person,  ex- 
empt and  distinct  from  the  king ;  and  not,  like  other 
married  women,  so  closely  connected,  as  to  have  lost  all 
legal  or  separate  existence  so  long  as  the  marriage  con- 
tinues. For  the  queen  consort  is  of  ability  to  purchase 
lands  and  to  convey  them,  to  make  leases,  to  grant  copy- 

(a)  Vide  sup.  p.  422.  "  and  ignorant  persons,"  who  might 

(J)  Maiy  being  the  first  queen  be  induced  to  think  that  a  queen 

that  sat  upon  the  English  throne,  could  not  exercise  all  the  preroga- 

this  statute  was  passed,  as  it  de-  tives  of  a  king.    (Christian's  Black- 

clarcs,  for  "  the  extinguishment  of  stone.) 

"  the  doubt  and  folly  of  malicious  (c)  Finch,  L.  86. 
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[holds,  and  do  other  acts  of  ownership,  (without  the  con- 
currence of  her  lord,)  which  no  other  married  woman 
can  do  {d) ;  a  privilege  as  old  as  the  Saxon  era  (e).  She 
is  also  capable  at  common  law  of  taking  a  grant  from 
the  king  (/) ;  which  no  other  wife  is  from  her  husband ; 
and  in  this  particular  she  agrees  with  the  Augusta  or 
piissima  regina  conjux  divi  imperatoris,  of  the  Roman 
laws ;  who,  according  to  Justinian,  was  equally  capable 
of  making  a  grant  to,  and  receiving  one  from,  the  em- 
peror {g).  Moreover  the  queen  consort  of  England  hath 
separate  courts  and  offices  distinct  from  those  of  the 
king,  not  only  in  matters  of  ceremony,  but  even  of  law; 
and  her  attorney  and  solicitor-general  are  entitled  to  a 
place  within  the  bar  of  his  majesty's  courts,  together  with 
the  king's  counsel  (A).  She  may  likewise  sue  and  be  sued 
alone,  without  joining  her  husband.  She  may  also  have 
a  separate  property  in  goods  as  well  as  lands,  and  has 
a  right  to  dispose  of  them  by  will.  In  short  she  is  in 
all  legal  proceedings  looked  upon  as  a  feme  sole,  and  not 
as  a  feme  covert ;  as  a  single,  not  a  married  woman  {i). 
For  which  the  reason  given  by  Sir  Edward  Coke  is 
this ;  because  the  wisdom  of  the  common  law  would 
not  have  the  king  (whose  continual  care  and  study  is 
for  the  public,  and  circa  ardua  regni,)  to  be  troubled 
and  disquieted  on  account  of  his  wife's  domestic  aiFairs ; 
and  therefore  it  vests  in  the  queen  a  power  of  transact- 
ing her  own  concerns,  without  the  intervention  of  the 
king,  as  if  she  was  an  unmarried  woman. 

The  queen  consort  hath  also  many  exemptions  and 
minute  prerogatives.  For  instance,  she  pays  no  toll  (_/) : 
nor  is  she  liable  to  any  amercement  in  any  court  (A), 


{d)  i  Eep.  23.  (A)  Seld.  Tit.  Hon.  1,6,T;  otvidc 

(e)  Seld.  Jan.  Angl.  1.  42.  post,  bk.  V.  c.  III. 

(/)  See  2  ,Geo.  3,  o.  1 ;  15  Geo.  (i)  Much,  L.  86  ;  Co.  Litt.  133. 

3,  c.  33  ;  39  &  40  Geo.  3,  c.  88  ;  47  {j)  Co.  Litt.  133. 

Geo.  3,  St.  2,  c.  45.  {h)  Kncli,  L.  185. 

(y)  Cod.  6,  16,  26. 
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[But  in  general,  unless  where  the  law  has  expressly  de- 
clared her  exempted,  she  is  upon  the  same  footing  with 
other  subjects ;  being  to  all  intents  and  purposes  the 
king's  subject,  and  not  his  equal :  in  like  manner,  as  in 
the  imperial  law,  "Augusta  legibus  soluta  non  est"  (J).] 
[The  original  revenue  of  our  queens  consort,  before 
and  soon  after  the  Conquest,  seems  to  have  consisted 
in  certain  reservations  or  rents  out  of  the  demesne  lands 
of  the  crown,  which  were  expressly  appropriated  to  her 
majesty,  distinct  from  the  king.  It  is  frequent  in 
Domesday-book,  after  specifying  the  rent  due  to  the 
crown,  to  add  likewise  the  quantity  of  gold  or  other 
renders  reserved  to  the  queen  (m).  These  were  fre- 
quently appropriated  to  particular  purposes:  to  buy 
wool  for  her  majesty's  use(w),  to  purchase  oil  for  her 
lamps  (o),  or  to  furnish  her  attire  from  head  to  foot(jo); 
which  was  frequently  very  costly,  as  one  single  robe  in 
the  fifth  year  of  Henry  the  second  stood  the  city  of 
London  in  upwards  of  fourscore  pounds  (§').  A  practice 
somewhat  similar  to  that  of  the  eastern  countries,  where 
whole  cities  and  provinces  were  specifically  assigned  to 
purchase  particular  parts  of  the  queen's  apparel  (r). 
And  for  a  further  addition  to  her  income,  the  duty  of 
queen-gold  {aurum  reginai)  is  supposed  to  have  been 
originally  granted ;  those  matters  of  grace  and  favour, 
out  of  which  it  arose,  being  frequently  obtained  from 
the  crown  by  the  powerful  intercession  of  the  queen.] 
For  this  queen-gold  was  due  on  every  voluntary  ofier- 
iag  or  fine  to  the  king  amounting  to  ten  marks  and 
upwards,  in  consideration  of  any  privileges,  grants, 
licences,  pardons,  or  other  matters  of  royal  favour,  in 
the  proportion  of  one-tenth  of  such  offering  or  fine  (s). 

(Z)  Ff.  i.  3,  31.  (^)  Mag.  Eot.  2  Hen.  2 ;  Madox, 

(?«)  See  Pryn.  Append,  to  Aur.  Hist.  Exch.  419. 
Reg.  2,  8.  ({■)  Mag.  Eot.  5  Hen,  2,  ib.  250. 

(»)  Domesd.  ib.  (?•)  Cic.  in  Vewem,  1.  3,  c,  33. 

(o)  Mag.  Kot.  Pip.  temp.  Hen.  2,         (s)  Pryn.  Aur.  Eeg.  2, 
ib. 
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•But  it  was  not  payable  in  respect  of  any  aid  or  subsidy 
granted  by  parliament  or  convocation;  nor  on  fines 
imposed  by  courts  on  offenders;  nor  on  any  voluntary 
present  to  the  king  without  consideration  moving  from 
him  to  the  subject;  nor  on  any  sale  or  contract  whereby 
the  revenues  or  possessions  of  the  crown  were  granted 
away  or  diminished  (f).  [There  are  traces,  though  ob- 
scure, of  the  payment  of  queen-gold  in  the  book  of 
Domesday,  and  in  the  great  pipe-roll  of  Henry  the 
first  (m).  In  the  reign  of  Henry  the  second,  the  manner 
of  collecting  it  appears  to  have  been  well  understood, 
and  it  forms  a  distinct  head  in  the  antient  Dialogue  of 
the  Exchequer  (jk),  written  in  the  time  of  that  prince, 
and  usually  attributed  to  Gervase  of  Tilbury.  From 
that  time  downwards  it  was  regularly  claimed  and  en- 
joyed by  all  the  queen  consorts  of  England  till  the  death 
of  Henry  the  eighth;  though,  after  the  accession  of  the 
Tudor  family,  the  collecting  of  it  seems  to  have  been 
much  neglected ;  and  there  being  no  queen  consort  af- 
terwards till  the  accession  of  James  the  first,  a  period  of 
nearly  sixty  years,  its  very  nature  and  quantity  became 
then  a  matter  of  doubt ;  and  being  referred  by  the  king 
to  the  chief  justices  and  chief  baron,  their  report  of  it 
was  so  very  unfavourable,  that  his  consort  Queen  Anne 
(though  she  claimed  it),  yet  never  thought  proper  to 
exact  it(y).  In  1635,  in  the  eleventh  year  of  Charles 
the  first,  a  time  fertile  of  expedients  for  raising  money 
upon  dormant  precedents  in  our  old  records,  (of  which 
ship  money  was  a  fatal  instance,)  the  king,  at  the  peti- 
tion of  his  queen,  Henrietta  Maria,  issued  out  his  writ 
for  levying  it  (2) ;  but  afterwards  purchased  it  of  his 
consort,  at  the  price  of  ten  thousand  pounds ;  finding  it 

(«)  12  Eep.  21;  4  Inst.  358;  Pryn.  (y)  Mr.  Prynne,  with  some  ap- 

6;  Madox,  Hist.  Exch.  242.  pearauce  of  reason,  insinuates  that 

(«)  SeeMa(lox,Di3ceptat.Epistol.  their  researches  were  very  snpcrfi* 

74  ;  Pi-yn.  Anr.  Reg.  Append.  5.  cial.    Am-.  Reg.  125. 

(w)  Lib.  2,  c.  26.  (.r)  10  Rym.  poed.  721. 
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[perhaps  too  trifling  and  troublesome  to  levy.  And  when 
afterwards,  at  the  Restoration,  by  the  abolition  of  the 
military  tenures,  and  the  fines  that  were  consequent 
upon  them,  the  little  that  legally  remained  of  this  reve- 
nue was  reduced  to  almost  nothing  at  all,  in  vain  did 
Mr.  Prynne,  by  a  treatise  which  does  honour  to  his  abi- 
lities as  a  painful  and  judicious  antiquary,  endeavour  to 
excite  Queen  Catherine  to  revive  this  antiquated  claim. 

Another  antient  perquisite  belonging  to  the  queen 
consort,  mentioned  by  all  our  old  writers  (a),  and  there- 
fore only  worthy  notice,  is  this :  that,  on  the  taking  of  a 
whale  on  the  coasts,  which  is  a  royal  fish,  it  shall  be 
divided  between  the  king  and  queen;  the  head  only 
being  the  king's  property,  and  the  tail  of  it  the  queen's. 
"  De  sturgione  observetur,  quod  rex  ilium  habebit  in- 
tegrum ;  de  balend  vero  sufficit,  si  rex  habeat  caput,  et 
regina  caudam"  (J)).'\ 

[But  further ;  though  the  queen  consort  is  in  all 
respects  a  subject,  yet,  in  point  of  the  security  of  her 
life  and  person,  she  is  put  on  the  same  footing  with  the 
king.  It  is  equally  treason  (by  the  statute  25  Edw.  III.) 
to  compass  or  imagine  the  death  of  our  lady  the  king's 
companion,  as  of  the  king  himself:  and  to  violate,  or 
defile,  the  queen  consort  amounts  to  the  same  high 
crime  ;  as  well  in  the  person  committing  the  fact,  as  in 
the  queen  herself,  if  consenting.  A  law  of  Henry  the 
eighth  made  it  treason  also  for  any  woman,  who  was 
not  a  virgin,  to  marry  the  king  without  informing  him 
thereof(c):  but  this  law  was  soon  after  repealed  (rf),  it 

(a)  Bracton,  1.  3,  c.  3 ;   Britton,  vol.  i.  p.  222.) 

c.  17;  Flet.  1. 1,  c.  45, 46.  (c)  Stat.  33  Hen.  8,  c.  21. 

(J)  The  reason  of  this  whimsical  {d)  Mr.  Christian  says,  that  it  • 

division  assigned  by  our  antient  re-  was  not  repealed  till  the  1  Edw.  6, 

cords,  was  to  furnish  the  queen's  c.  12,  which  abrogated  aU  treasons 

wardrobe  with  whalebone  (see  Pryn.  created  since  the  memorable  statute 

ubi  sup.  127) ;   but  this  reason  is  in  the  twenty-fifth  year  of  Edward 

more  whimsical  than  the  division,  the  third.    (Christian's  Blackstone, 

for  the  whalebone  lies  entirely  in  ubi  sup.) 
the  head.    (Christian's  Blackstone, 
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[trespassing  too  strongly  as  well  on  natural  justice,  as 
female  modesty.  If,  however,  the  queen  be  accused  of 
any  species  of  treason,  she  shall,  (whether  consort  or 
dowager,)  be  tried  by  the  peers  of  parliament ;  as  Queen 
Anne  Boleyn  was,  in  the  twenty-eighth  year  of  Henry 
the  eighth.] 

It  is  to  be  observed,  that  the  husband  of  a  queen  reg- 
nant [is  her  subject,  as  Prince  George  of  Denmark  was 
to  Queen  Anne,]  and  as  his  late  laniented  royal  highness 
Prince  Albert,  (under  the  title  of  the  Prince  Consort,) 
was  to  her  Majesty  (e). 

[A  queen  dowager  is  the  widow  of  the  king,  and,  as 
such,  enjoys  most  of  the  privileges  belonging  to  her  as 
queen  consort.  But  it  is  not  high  treason  to  conspire 
her  death,  or  to  violate  her  chastity,  because  the  succes- 
sion to  the  crown  is  not  thereby  endangered.  Yet  still, 
pro  dignitate  regali,  no  man  can  marry  a  queen  dowager 
without  special  licence  from  the  king,  on  pain  of  for- 
feiting his  lands  and  goods;  which.  Sir  Edward  Coke(/) 
tells  us,  was  enacted  in  parliament  in  the  sixth  year  of 
Henry  the  sixth,  though  the  statute  be  not  in  print  {g), 
A  queen  dowager,  alien  born,  is  entitled  by  the  com- 
mon law  to  dower  after  the  king's  demise,  though  (as 
we  have  seen)  the  alien  wife  of  a  subject  was  not  at  one 
time  entitled  in  all  cases  to  claim  dower  (A).  Again,  a 
queen  dowager,  if  she  marry  a  subject,  [doth  not  lose  her 
regal  dignity,  as  peeresses  dowager,]  when  commoners 

(e)  The  Act  of  naturalization  of  of  eighteen, 
his  royal  highness,  3  &  4  Vict.  c.  2.  (/)  2  Inst.  18 ;  see  Eiley's  Plat 

required,  in  the  usual  form,  that  he  Pari.  72. 

should  take  the  oaths  of  allegiance  (j)  Co.  Litt.  31.    Mr.  Hargrave, 

and  supremacy.     By  o.  52  of  the  in  a  note  to  Co.  Litt.  133,  says,  that 

same  session,  his  royal  highness,  in  no  such  statute  can  be  found.  Lord 

the  event  of  there  being  issue  of  her  Coke  there  refers  to  it  by  8  Hen.  6, 

Majesty,  who,  at  her  demise,  should  No.  7 ;    in  2  Inst.  18,  by  6  Hen. 

become   king   or   queen,  was   ap-  6,  No.  41.    In  Eiley's  Plac.  Pari,  it 

pointed  guardian  to  such  issue  and  is  called  3  Hen.  6.     (Christian's 

regent  of  the  United  Kingdom,  nn-  Blaekstone.) 
til  such  issue  should  attain  the  age  (A)  Vide  sup.  p.  436. 
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by  birth,  lose  [their  peerage  when  they  marry  commoners. 
For  Catherine,  queen  dowager  of  Henry  the  fifth, 
though  she  married  a  private  gentleman,  Owen  ap  Mere- 
dith ap  Theodore,  commonly  called  Owen  Tudor,  yet  by 
the  name  of  Catherine,  queen  of  England,  maintained 
an  action  against  the  Bishop  of  Carlisle.  And  so,  the 
queen  dowager  of  Navarre,  marrying  with  Edmund  Earl 
of  Lancaster,  brother  to  King  Edward  the  first,  main- 
tained an  action  of  dower  (after  the  death  of  her  second 
husband)  by  the  name  of  Queen  of  Navarre  (i). 

The  Prince  of  Wales,  or  heir  apparent  to  the  crown, 
and  also  his  royal  consort,  and  the  princess  royal,  or 
eldest  daughter  of  the  sovereign,  are  likewise  peculiarly 
regarded  by  the  laws  (A).  For,  by  statute  25  Edw.  III. 
to  compass  or  conspire  the  death  of  the  former,  or  to 
violate  the  chastity  of  either  of  the  latter,  are  as  much 
high  treason  as  to  conspire  the  death  of  the  king,  or 
violate  the  chastity  of  the  queen.  And  this,  because  the 
Prince  of  Wales  is  next  in  succession  to  the  crown,  and 
to  violate  his  wife  might  taint  the  blood  royal  with 
bastardy:  and  the  eldest  daughter  of  the  sovereign  is 
also  inheritable  as  sole  heir(Z)  to  the  crown,  on  failure 
of  issue  male,  and  therefore  more  respected  by  the  laws 
than  any  of  her   younger   sisters  (?n) ;    insomuch  that 

(J)  2  Inst.  50.  (J)  The  expreasion  of  Blackstone 

(S)  The  undermentioned  annui-  is,  that  she  is  "  alone  inheritable," 

ties  (charged  on  the  consolidated  &e.,  which,  as  remarked   by  Mr. 

fund)  have  been  from  time  to  time,  Justice  Coleridge  in  his  edition  of 

as   occasion   required,   granted  by  the  Commentaries,  does  not  clearly 

parliament  to  members  of  the  royal  convey  the  meaning. 

iamiiy:  The  Princess  Hoyal,  8,0001.  (m)  This  statute  perhaps  was  not 

(20  &  21  Vict.  c.  2);  the  Princess  meant  to  be  extended  to  the  prin- 

Alice,   6,000?.    (24   Vict.   t.    15);  cess  royal  when  she  had  younger 

the  Prince  of  Wales,  40,000?.  (26  brothers  living ;    for  the  issue  of 

&  27  Vict.  c.   1) ;    the  Princess  their  wives  must  inherit  the  crown 

\ffeZ«raa,  6,000(29  &  soviet,  c.  7);  before    the  issue  of   the   princess 

the  Prince  Alfred,  15,000  (29  &  30  royal  j  yet  their  chastity  is  not  pro- 

Vict.  c.  8);   the  Princes  Mary  of  tected  by  the  statute.    (Christian's 

Cambridge,  2,000?.  (29  &  30  Vict.  Blackstone.) 
c.  48). 

VOL.  n.  1 1 
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[upon  this,  united  with  other  (feudal)  principles,  while 
our  military  tenures  were  in  force,  the  king  might  levy 
an  aid  for  marrying  his  eldest  daughter,  and  her  only. 
The  heir  apparent  to  the  crown  is  usually  made  Prince 
of  "Wales  (n)  and  Earl  of  Chester,  by  special  creation] 
and  investiture,  i.  e.  by  letters  patent  under  the  great 
seal  (o) ;  but,  [being  the  sovereign's  eldest  son,  he  is, 
by  inheritance,  Duke  of  Cornwall  (during  the  life  of  the 
sovereign),  without  any  new  creation  (p). 

The  rest  of  the  royal  family  may  be  considered  in  two 
different  lights,  according  to  the  different  senses  in  which 
the  term  royal  family  is  used.  The  larger  sense  includes 
all  those  who  are  by  any  possibility  inheritable  to  the 
crown.  Such,  before  the  Revolution,  were  all  the  de- 
scendants of  "William  the  Conqueror,  who  had  branched 
into  an  amazing  extent,  by  intermarriages  with  the  an- 
tient  nobility.  Since  the  Revolution  and  Act  of  Settle- 
ment, it  means  the  Protestant  issue  of  the  Princess 
Sophia  ;  now  comparatively  few  in  number,  but  which, 
in  process  of  time,  may  possibly  be  as  largely  diffused. 
The  more  confined  sense  includes  only  those,  who  are 
within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom,  therefore,  the  law  pays  an  extra- 
ordinary regard  and  respect;  but  after  that  degree  is 
past,  they  fall  into  the  rank  of  ordinary  subjects,  and 

(»)  This  creation  has  not  been  nold,  312,  n.  (o).     As  to  leasing, 

confined  to  the  heir  apparent,  for  selling  or  exchanging  the  property 

both  Queen  Mary  and  Queen  Eliza-  of  the  Prince  of  Wales,  in  his  duchy 

beth  were  created  by  their  father  of  Cornwall,  see  5  &  6  Vict.  c.  2 ; 

Henry  the   eighth.   Princesses    of  7  &  8  Vict.  c.  65 ;  25  &  26  Vict.  c. 

Wales ;  each  of  them  at  the  time,  49  ;  26  &  27  Vict.  c.  49.    As  to  his 

(the  latter  after  the  illegitimation  of  mines  there,  see  21  &  22  Vict.  c. 

Mary,)  being  heir  presumptive  to  109.    And  as  to  limitation  of  suits 

the  crown.    (4  Hume,  113.)  by  him,  in  relation  to  his  real  pro- 

(o)  1  Ch.  Bl.  p.  224.  perty  in  the  duchy,  see  9  Geo.  3,  c. 

(^)  The  Prince's  case,  8  Eep.  1 ;  16  ;  7  &  8  Vict.  c.  105  ;  23  &  24 

Seld.  Tit.  of  Hon.  2,  5 ;   and  see  Vict.  c.  63  ;   24  &  25  Vict.  c.  62, 

Simpson  v.  Clayton,  4  Bing.  N.  C.  s.  2. 
758  ;  Clayton  v.  Lord  Grey,  1  Ar- 
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[are  seldom  considered  any  farther,  unless  called  to  the 
succession  upon  failure  of  the  nearer  lines.  For  though 
collateral  consanguinity  is  regarded  indefinitely,  with 
respect  to  inheritance  or  succession,  yet  it  is  and  can 
only  be  regarded  within  some  certain  limits,  in  any 
other  respect,  by  the  natural  constitution  of  things  and 
the  dictates  of  positive  law  {q). 

The  younger  sons  and  daughters  of  the  king,  and 
other  branches  of  the  royal  family,  who  are  not  in  the 
immediate  line  of  succession,  were  therefore  little  far- 
ther regarded  by  the  antient  law,  than  to  give  them,  to 
a  certain  degree,  precedence  before  all  peers  and  public 
officers,  as  well  ecclesiastical  as  temporal.  This  is  done 
by  the  statute  31  Henry  VIII.  c.  10,  which  enacts  that 
no  person,  except  the  king's  children,  shall  presume  to 
sit  or  have  place  at  the  side  of  the  cloth  of  estate  in  the 
parliament  chamber;  and  that  certain  great  officers 
therein  named  shall  have  precedence  above  all  dukes, 
except  only  such  as  shall  happen  to  be  the  king's  son, 
brother,  uncle,  nephew — which  Sir  Edward  Coke  ex- 
plains to  signify  grandson  or  nepos  (r) — or  brother's  or 
sister's  son.  Therefore,  after  these  degrees  are  past, 
peers  or  others  of  the  blood  royal  are  entitled  to  no  place 
or  precedence,  except  what  belongs  to  them  by  their 
personal  rank  or  dignity :  which  made  Sir  Edward 
Walker  complain,  that  by  the  hasty  creation  of  Prince 
Rupert  to  be  Duke  of  Cumberland,  and  of  the  Earl  of 
Lenox  to  be  the  duke  of  that  name,  previous  to  the 
creation  of  King  Charles's  second  son,  James,  to  be 
Duke  of  York, — it  might  happen  that  their  grandsons 
would  have  precedence  of  the  grandsons  of  the  Duke  of 
York  («). 

Indeed  under  the  description  of  the  king's  children 

(j)  See  Essay  on  Collateral  Con-  (»•)  4  Inst.  362. 

sanguinity,    in   Law   Tracts,   ito.         (s)  Tracts,  p.  301. 
Oxon.  1771. 

I  I2 
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[his  grandsons  are  held  to  be  included,  without  having 
recourse  to  Sir  Edward  Coke's  interpretation  of  "ne- 
phew;" and  therefore  when  King  George  the  second 
created  his  grandson  Edward,  the  second  son  of  Fre- 
derick Prince  of  Wales,  deceased,  Duke  of  York,  and 
referred  it  to  the  house  of  lords  to  settle  his  place  and 
precedence,  they  certified  that  he  ought  to  have  place 
next  to  the  late  Duke  of  Cumberland,  the  then  Idng's 
youngest  son  ;  and  that  he  might  have  a  seat  on  the  left 
hand  of  the  cloth  of  estate  {t).  But  when,  on  the  acces- 
sion of  King  George  the  third,  those  royal  personages 
ceased  to  take  place  as  the  children,  and  ranked  only 
as  the  brother  and  uncle,  of  the  king,  they  also  left 
their  seats  on  the  side  of  the  cloth  of  estate :  so  that 
when  the  Duke  of  Gloucester,  his  majesty's  second 
brother,  took  his  seat  in  the  house  of  peers  (m),  he  was 
placed  on  the  upper  end  of  the  earls'  bench  (on  which 
the  dukes  usually  sit),  next  to  his  royal  highness  the 
Duke  of  York.  And  in  1718,  upon  a  question  referred 
to  all  the  judges  by  King  George  the  first,  it  was  re- 
solved, by  the  opinion  of  ten  against  the  other  two,  that 
the  education  and  care  of  all  the  king's  grandchildren, 
while  minors,  did  belong  of  right  to  his  majesty,  as  king 
of  this  reahn,  even  during  their  father's  life  (x).  But 
they  aU  agreed,  that  the  care  and  approbation  of  their 
marriages,  when  grown  up,  belonged  to  the  king  their 
grandfather.  And  the  judges  have  more  recently  con- 
curred in  opinion,  that  this  care  and  approbation  extend 


Qf)  Lords'   Jonm.    24th    April,  jndges   were   independent   of  the 

1760.  crown,  one  would  have  been  inclined 

(it)  Lords' Jonm.  10th  Jan.  1765.  to  have  suspected  the  sincerity  of 

(a;)  Fortesc.  Al.  401—440.    The  the  other  ten,  and  the  authority  of 

authorities  and  arguments  of  the  the  decision.    See  Harg.  St.  Tr.  vol. 

two  dissenting  jndges,  Price  and  xi.  295.     (CJhristian's  Blackstone, 

Eyre,  are  so  full  and  cogent  that,  if  vol.  i.  p.  226.) 

this  question  had  arisen  before  the 
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[also  to  the  presumptive  heir  of  the  crown  ;  though  to 
what  other  branches  of  the  royal  family  the  same  did 
extend  they  did  not  find  precisely  determined  (y).  The 
most  frequent  instances  of  the  crown's  interposition  go 
no  further  than  nephews  and  nieces ;  but  examples  are 
not  wanting  of  its  reaching  to  more  distant  collaterals  («). 
And  the  statute  6  Henry  VI.  before  mentioned,  which 
prohibits  the  marriage  of  a  queen  dowager  without  the 
consent  of  the  king,  assigns  this  reason  for  it  (a) :  "  be- 
"  cause  the  disparagement  of  the  queen  shall  give 
"  greater  comfort  and  example  to  other  ladies  of  estate, 
"  who  are  of  the  blood  royal,  more  lightly  to  disparage 
themselves"  (6).  Therefore  by  the  statute  28  Hen.  VIII. 
c.  18,  (repealed  among  other  statutes  of  treasons,  by  1 
Edw.  VI.  c.  12,)  it  was  made  high  treason  for  any  man 
to  contract  marriage  with  the  king's  children  or  reputed 
children,  his  sisters  or  aunts  ex  ■parte  paternd,  or  the 
children  of  his  brethren  or  sisters ;  being  exactly  the 
same  degrees,  to  which  precedence  is  allowed  by  the 
statute  31  Hen,  VIII.  before  mentioned.  And  now,  by 
statute  12  Geo.  III.  c.  11,  no  descendant  of  the  body  of 
King  George  the  second,  (other  than  the  issue  of  prin- 
cesses married  into  foreign  families,)  is  capable  of  con- 
tracting matrimony  without  the  previous  consent  of  the 
sovereign,  signified  under  the  great  seal]  and  declared 
in  council :  [and  any  marriage  contracted  without  such 
consent  is  void;  and  all  persons  solemnizing,  assisting, 
or  being  present  at  any  such  prohibited  marriage,  in- 
cur the  penalties  of  the  statutes  of  prcBmunire.  It  is, 
however,  provided  that  such  of  the  said  descendants 

(y)  See  Lords'  Joum.  28th  Feb.  was  the  before-mentioned  marriage 

1772.  of  Catherine,  mother  to  Henry  the 

(z)  A  variety  of  examples  are  sixth,  with  Owen  Tudor,  vide  sup. 

cited  by  Blackstone,  vol.  1.  p.  226,  p.  481. 
in  notis.  (J)  Eil,  Plac.  Pari.  672. 

(a)  The  occasion  of  this  statute 
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[as  are  above  the  age  of  twenty-five  may,  after  a  twelve- 
montli's  notice  given  to  the  privy  council,  contract  and 
solemnize  marriage  without  the  consent  of  the  crown; 
unless  both  houses  of  parliament  shall,  before  the  expi- 
ration of  the  said  year,  expressly  declare  their  disap- 
probation of  such  intended  marriage.] 


(  487  ; 


CHAPTER  V. 

OF  THE  ROYAL  COUNCILS,  AND  OF  THE  OFFICERS 
OF  STATE. 


The  fourth  point  of  view,  in  which  we  are  to  consider  the 
sovereign,  is  with  regard  to  his  councils.  [For,  in  order 
to  assist  him  in  the  discharge  of  his  duties,  the  main- 
tenance of  his  dignity,  and  the  exertion  of  his  prerogative, 
the  law  hath  assigned  him  a  diversity  of  councils  to  advise 
with. 

1,  The  first  of  these  is  the  high  court  of  parliament, 
whereof  we  have  already  treated  at  large  (a). 

2.  Secondly,  all  the  peers  of  the  realm  are  by  their 
birth  hereditary  counsellors  of  the  crown,  and  may  be 
called  together  by  the  sovereign  to  impart  their  advice 
in  matters  of  importance  to  the  realm,  either  in  time  of 
parliament,  or  (which  hath  been  their  principal  use)  when 
there  is  no  parliament  in  being  (6).  Accordingly  Bracton, 
speaking  of  the  nobility  of  his  time,  says  they  might  pro- 
bably be  called  "  consules,  a  consulendo ;  regesenim  tales 
sibi  associant  ad  consulendum  "  (c).  And  in  our  law  books 
it  is  laid  down,  that  peers  are  created  for  two  reasons:  1, 
ad  consulendum,  2,  ad  defendendum,  regem;  on  which 
account  the  law  gives  them  certain  great  and  high  pri- 
vileges; such  as  freedom  from  arrest,  even  when  no 
parliament  is  sitting:  because  it  intends,  that  they  are 
always  assisting  the  sovereign  with  their  counsel  for  the 
commonwealth,  or  keeping  the  realm  in  safety  by  their 
prowess  and  valour  (tf). 

(a)  Vide  snp.  p.  353,  et  seq.  {d )  See  7  Rep.  34  ;    9  Eep.  49  ; 

(*)  Co.  Litt.  110.  12  Rep.  96. 

(c)  L.  1,  c.  8. 
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[Instances  of  conventions  of  the  peers,  to  advise  the 
crown,  have  been  in  former  times  very  frequent,  though 
now  fallen  into  disuse  by  reason  of  the  more  regular  meet- 
ings of  parliament.  Sir  Edward  Coke  (e)  gives  us  an  ex- 
tract of  a  record,  5  Hen.  IV.,  concerning  an  exchange 
of  lands  between  the  king  and  the  Earl  of  Northumber- 
land, wherein  the  value  of  each  was  agreed  to  be  settled 
by  advice  of  parliament,  (if  any  should  be  called  before 
the  feast  of  Saint  Lucia,)  or  otherwise  by  advice  of  the 
grand  council  of  peers,  which  the  king  promises  to  as- 
semble before  the  said  feast,  iu  case  no  parliament  shall 
be  called.  Many  other  instances  of  this  kind  of  meeting, 
are  to  be  found  under  our  antient-  kings ;  though  the 
formal  mode  of  convoking  them  had  been  so  long  left 
off,  that  when  King  Charles  the  first,  in  1640,  issued  out 
writs  under  the  great  seal  to  call  a  great  council  of  all 
the  peers  of  England  to  meet  and  attend  his  majesty  at 
York,  previous  to  the  meeting  of  the  long  parliament, 
the  Earl  of  Clarendon  mentions  it  as  a  new  invention,  not 
before  heard  of;  that  is,  as  he  explains  himself,  so  old 
that  it  had  not  been  practised  in  some  hundreds  of 
years  (/).  But,  though  there  had  not  so  long  before 
been  an  instance,  nor  has  there  been  any  since,  of  as- 
sembling them  in  so  solemn  a  manner,  yet  in  cases  of 
emergency  our  princes  have  at  several  times  thought 
proper  to  call  for  and  consult  as  many  of  the  nobility  as 
could  easily  be  got  together;  as  was  particularly  the  case 
with  King  James  the  second,  after  the  landing  of  the 
Prince  of  Orange  ;  and  with  the  Prince  of  Orange  him- 
self, before  he  summoned  that  convention  parliament 
which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon 
to  be  the  right  of  each  particular  peer  of  the  realm  to 
demand  an  audience  of  the  sovereign ;  and  to  lay  before 
him,  with  decency  and  respect,  such  matters  as  he  shall 

(e)  1  Inst.  110.  (/)  Hist.  b.  2. 
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[judge  of  importance  to  the  public  weal.  And  therefore, 
in  the  reign  of  Edward  the  second,  it  was  made  an  article 
of  impeachment  in  parliament  agaiast  the  two  Hugh 
Spencers,  father  and  son,  for  which  they  were  banished 
the  kingdom,  "that  they  by  their  evil  covin  would  not 
"  suffer  the  great  men  of  the  realm,  the  king's  good  coun- 
"  sellers,  to  speak  with  the  king,  or  to  come  near  him; 
"  but  only  in  the  presence  and  hearing  of  the  said  Hugh 
"  the  father  and  Hugh  the  son,  or  one  of  them,  and  at 
"  their  will,  and  according  to  such  things  as  pleased 
"  them  "  (^r). 

3.  A  third  council  belonging  to  the  sovereign  are,  ac- 
cording to  Sir  Edward  Coke,  his  judges  of  the  courts  of 
law,  for  law  matters  {h).  And  this  appears  frequently 
in  our  statutes,  particularly  14  Edward  III.  c.  5,  and  in 
other  books  of  law.  For  when  the  king's  council  is  men- 
tioned generally,  it  must  be  defined,  particularized,  and 
understood,  secundum  subjectam  materiam.\  And  [there- 
fore when  by  stat.  16  Rich.  II.  c.  5,  it  was  made  a  high 
offence  to  import  into  this  kingdom  any  papal  bulls,  or 
other  processes  from  Rome ;  and  it  was  enacted,  that  the 
offenders  should  be  attached  by  their  bodies,  and  brought 
before  the  king  and  his  council  to  answer  for  such 
offence;  here,  by  the  expression  of  the  king's  council 
were  understood  the  king's  judges  of  his  courts  of  justice, 
the  subject-matter  being  legal ;  this  being  the  general 
way  of  interpreting  the  word  council  (i). 

4.  But  the  principal  council  belonging  to  the  sovereign 
is  his  privy  council,  which  is  generally  called  by  way  of 
eminence,  the  council  {k).  And  this,  according  to  Sir 
Edward  Coke's  description  of  it  (J),  is  a  noble,  honour- 
able and  reverend  assembly  of  the  king,  and  such  as  he 

(^)  4  Inst.  63.  to  a  late  prize  essay  of  great  merit, 

[h)  1  Inst.  110;  4  Rep.  56  a.  by  Albert  Venn  Dicey,  B.A.  Ox- 

(i)  3  Inst.  125.  ford,  1860. 

(A)  For  the  history  of  the  Privy  (2)  4  Inst.  53. 
Council,  the  reader  may  be  referred 
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[wills  to  be  of  his  privy  council,  in  the  king's  court  or 
palace.  The  sovereign's  will  is  the  sole  constituent  of  a 
privy  councillor;  and  this  also  regulates  their  number, 
which  of  antient  time  was  twelve  or  thereabouts.  After- 
wards it  increased  to  so  large  a  number,  that  it  was  found 
inconvenient  for  secrecy  and  dispatch.  And  therefore 
King  Charles  the  second,  in  1679,  limited  it  to  thirty; 
whereof  fifteen  were  to  be  the  principal  officers  of  the 
state,  and  those  to  be  councillors  virtute  officii;  and  the 
other  fifteen  were  composed  of  ten  lords  and  five  com- 
moners of  the  king's  choosing  (jn).  But  since  that  time 
the  number  has  been  much  augmented,  and  now  con- 
tinues indefinite,]  No  inconvenience,  however,  arises 
from  this  extension  of  number,  as,  with  the  exception  of 
such  of  them  as  are  called  cabinet  ministers,  the  privy 
councillors  are  not  in  modern  practice  ordinarily  simi- 
moned  to  advise  the  sovereign  on  afiairs  of  state.  The 
cabinet  ministers  (or  cabinet  council)  are  those  privy 
councillors  who,  being  more  immediately  honoured  with 
the  sovereign's  confidence,  actiially  conduct  the  business 
of  the  government,  and  assemble  for  that  purpose  from 
time  to  time,  as  the  public  exigencies  require.  It  is  this 
body,  and  not  the  privy  council  at  large,  that  is  always 
understood  when  mention  is  made  of  the  king's  (or  queen's) 
"  administration," — though  strangely  enough,  it  is  a  body 
unknown  to  the  law,  and  one  whose  members  are  never 
officially  made  known  to  the  public,  nor  its  proceedings 
recorded  (w).  Each  of  its  members  is  usually  invested 
with  one  of  the  principal  offices  of  state,  among  which  are 
the  foUovnng; — those  of  the  lord  high  chancellor;  of  the 
first  lord  of  the  treasury;  of  the  lord  president  of  the 
council  (o) ;  of  the  lord  privy  seal ;  of  the  first  lord  of  the 

(«j)  Temple's  Mem.  part  3.  from  tlie  general  body  of  the  Privy 

{n)  Lord   Maeaulay's    Hist,   of  Council,  and  the  effect  of  the  change 

Eng.  Tol.  i.  p.  220.    See  also  Hal-  on  the  individual  responsibility  of 

lam'a  Hist.  vol.  3,  c.  xv.  as  to  the  members  of  the  government. 

origin  of  the  Cabinet  as  distinct  (o)  Lord  Coke  says  (4  Inst.  55), 
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admiralty  (p) ;  of  the  chancellor  of  the  exchequer ;  and 
of  the  five  principal  secretaries  of  state  (gf),  viz, — the 
secretary  for  the  home  department,  for  foreign  affairs, 
for  the  colonies,  for  the  war  department  (r),  and  for 
India  («). 

[Privy  councillors  are  made  by  the  sovereign's  nomi- 
nation, without  either  patent  or  grant ;]  and  they  become 
thereupon  privy  councillors  (with  the  title  of  "  right 
honourable")  during  the  life  of  the  sovereign  that  chooses 
them,  but  subject  to  removal  at  his  discretion. 

[As  to  the  qualification  of  members  to  sit  at  this  board; 
any  natural-born  subject  of  England  is  capable  of  being 
a  member  of  the  privy  council ;]  but  [in  order  to  pre- 
vent any  persons  under  foreign  attachments  from  in- 
sinuating themselves  into  this  important  trust,  (as  hap- 
pened in  the  reign  of  King  "William  in  many  instances,) 


that  there  is,  and  of  antient  time 
hath  been,  a  president  of  the  coun- 
cil. It  was  never  granted  but  by 
letters-patent,  under  the  great  seal 
durante  iene placito.  John,  Bishop 
of  Norwich,  was  president  of  the 
council  in  alvno  7  Regis  Johannis. 
JDm'mivit  tamen  Jioc  officiiim,  rcg- 
nante  magna  Elizahetlia.  (Chris- 
tian's Blackstone.) 

(j?)  Commissioners  are  now 
usually  appointed  to  execute  the 
office  of  "Lord  High  Admiral  of 
the  United  Kingdom."  As  to  the 
power  of  the  admiralty  to  acquire 
laud  for  the  public  service,  see  27  & 
28  Vict.  c.  57.  As  to  proceedings 
instituted  by  the  admiralty  concern- 
ing naval,  victualling,  or  other  royal 
stores  under  the  charge  or  control  of 
the  department,  and  its  liability  to 
pay  and  receive  costs  therein,  see 
31  &  32  Vict.  c.  78. 

(y)  As  to  the  office  of  secretary 


of  state,  see  Entick  v.  Carrington, 
2  Wils.  289.  It  may  be  observed 
here  that  the  office  of  secretary  for 
the  war  department  was  created  on 
the  occasion  of  the  Crimean  war 
(see  18  &  19  Vict.  c.  117).  Before 
that  time  there  was  a  secretary  at 
war,  whose  office  was  finally  abo- 
lished by  26  &  27  Vict.  c.  12;  but 
he  was  not  a  principal  secretary  of 
state.  By  21  &  22  Vict.  c.  106,  s.  i, 
any  four  of  her  Majesty's  principal 
secretaries  of  state,  and  any  fom- 
under  secretaries,  may  sit  and  vote 
as  members  of  the  House  of  Com- 
mons, but  not  more  than  four  of 
either  may  sit  in  the  house  at  the 
same  time.  As  to  this  enactment 
see  27  &  28  Vict.  cc.  21, 34. 

{r)  As  to  the  secretary  for  the 
war  department,  see  18  &  19  Vict. 
0.  117. 

(s)  As  to  the  secretary  for  India, 
see  21  &  22  Vict.  c.  106,  s.  3. 
Il6 
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[it  was  enacted  by  the  Act  of  Settlement  (m),  that  no 
person  bom  out  of  the  dominions  of  the  crown  of  Eng- 
land,] not  being  bom  of  English  parents,  shall  be  capable 
of  being  of  the  privy  council,  even  though  naturalized 
by  act  of  parliament  (v). 

[The  duty  of  a  privy  councillor  appears  from  the  oath 
of  office  (w),  which  consists  of  seven  articles : — 1.  To  ad- 
vise the  king  according  to  the  best  of  his  cunning  and 
discretion,  2.  To  advise  for  the  king's  honour  and  good 
of  the  public,  without  partiality  through  affection,  love, 
meed,  doubt  or  dread.  3.  To  keep  the  king's  counsel 
secret.  4.  To  avoid  corruption.  5.  To  help  and 
strengthen  the  execution  ofwhat  shall  be  resolved.  6.  To 
withstand  aU  persons  who  would  attempt  the  contrary. 
And  lastly,  in  general,  7.  To  observe,  keep,  and  do,  all 
that  a  good  and  true  counsellor  ought  to  do  to  his  sove- 
reign lord  (ar).J 

Though  the  privy  council  at  large  does  not  in  general 
assemble  to  advise  on  affairs  of  state,  there  are  other 
occasions  on  which  it  meets  to  discharge  official  duties ; 
the  snnmionses  in  these  cases  beiag  usually  confined  how- 
ever to  a  certain  portion  of  its  members.  It  forms  part 
of  its  jurisdiction  [to  inquire  into  all  offences  against  the 
government,  and  to  commit  the  offenders  to  safe  cus- 
tody, in  order  to  take  their  trial  in  some  of  the  courts  of 
law.     But  its  office  herein  is  only  to  inquire,  and  not  to 


(k)  Stat.  12  &  13  WilL  3,  c.  2.  Vict,  c  72,  s.  li. 

(v)  'N'ide  snp.  p.  440.   Bnt  he  mar  (a)  By  stat.  3  Hen.  7,  c.  14,  it 

be  rendered  capable  by  force  of  a  was  fonnerly  felony  for  any  of  the 

special  legislatire  provision;— such  king's  menial  servants  to  conspire 

as  contained  in  56  Geo.  3,  c.  12,  in  or  imagine  to  take  away  the  life  of 

feiTonr  of  Prince  Leopold,  on  occa-  a  privy  councillor;  and  hy  9  Anne, 

sion  of  his  marriage  with  the  Prin-  c.  16,  it  was  made  felony  for  am/ 

cess  Charlotte;  and  in  3  &  4  Vict.  person  to  attempt  to  kill  or  as,saiilt, 

c.  1,  in  favom-  of  the  late  Prince  sti-ike  or  wound  one  while  in  the 

Consort,  on  the  occasion  of  his  mar-  execution  of  his  ofBce.     But  both 

riage  with  her  present  Majesty.  statutes  are  now  repealed  by  9  Geo. 

(w)  As  to  this  oath,  see  31  &  32  4  c.  31. 
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[punish ;  and  all  persons  coromitted  by  it  are  entitled  to 
their  habeas  corpus  by  statute  16  Car.  I.  c.  10,  as  much 
as  if  they  had  been  committed  by  an  ordinary  justice  of 
the  peace.  And  by  the  same  statute,  the  Court  of  Star 
Chamber  and  the  Court  of  Requests,  both  of  which  con- 
sisted of  privy  councillors,  were  dissolved ;  and  it  was 
declared  illegal  for  the  council  to  take  cognizance  of 
any  matter  of  property  belonging  to  the  subjects  of  this 
kingdom.]  In  addition  to  its  inquisitorial  powers,  the 
privy  council  has  also,  in  certain  cases,  the  judicial  au- 
thority of  a  court  of  justice;  viz.,  in  colonial  causes (y); 
in  appeals  from  the  lord  chancellor  in  matters  of  lunacy 
or  idiotcy  {z);  in  appeals  from  the  ecclesiastical  or  mari- 
time courts  (a) ;  in  applications  to  prolong  the  term  of 
patents  for  new  inventions  (h) ;  and  in  certain  cases  arising 
out  of  the  copyright  Acts  (c).  [As  to  colonial  causes, 
it  is  to  be  observed,  that  this  jurisdiction  is  both  original 
and  appellate.  Whenever  a  question  arises  between  two 
provinces  out  of  the  realm,  as  concerning  the  extent  of 
their  charters  and  the  like,  the  crown  in  council  exercises 
orz^/waZ  jurisdiction  therein,  upon  the  principles  of  feudal 
sovereignty.  And  so,  likewise,  when  any  person  claims 
an  island  or  a  province,  in  the  nature  of  a  feudal  prin- 
cipality, by  grant  from  the  king  or  his  ancestors,  the 
determination  of  that  right  belongs  to  the  sovereign  in 
council ;  as  was  the  case  of  the  Earl  of  Derby,  with 
regard  to  the  Isle  of  Man,  in 'the  reign  of  Queen  Eliza- 
beth; and  the  Earl  of  Cardigan  and  others,  as  repre- 
sentatives of  the  Duke  of  Montague,  with  relation  to 
the  Island  of  St.  Vincent,  in  1764.J     And  to  the  same 

(2/)  See  3  &  4  "Will.  4,  c.  41,  for  c.  38. 
the  better  admiuistration  of  justice  (i)  5  &  6  Will.  4,  c.  83  ;    2  &  3 

in  the  Privy  Conncil.  Vict.  c.  67;  7  &  8  Vict.  c.  69,  s.  2; 

(z)  Sheldon  v.  Fortescne,  3  P.  vide  sup.  p.  32. 
Wms.  108.  (c)  5  &  6  Vict.  c.  45,  a.  6;  7  &  8 

(ffi)  2  &  3  Will.  4,  c.  92 ;  3  &  4  Vict.  c.  12;  vide  sup.  pp.  38,  42. 
Will.  4,  c.  41,  S8. 2,  31 ;  6  &  7  Vict. 
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great  tribunal  there  is,  besides,  in  causes  of  a  certain 
amount,  an  appeal  in  the  last  resort  from  the  sentence 
of  every  court  of  justice  throughout  the  colonies  and 
other  dependencies  of  the  realm  {d).  But  under  the  pro- 
visions of  modem  statutes,  all  the  judicial  authority  of 
the  privy  council  is  now  exercised  by  a  select  number  of 
its  members,  called  the  Judicial  Committee  (e);*  and 
these  hear  the  allegations  and  proofs,  and  make  their 
report  thereon  to  her  majesty  in  council,  by  whom  the 
judgment  is  finally  given  (/). 

This  judicial  committee  is  by  3  &  4  Will.  IV.  c.  41, 
8.  1,  to  consist  of  the  lord  president  of  the  council,  the 
lord  chancellor,  and  such  other  of  the  members  of  the 
council  at  large  as  shall  from  time  to  time  hold  certain 
judicial  offices  enumerated  in  the  Act;  together  with 
all  of  its  members  who  shall  have  been  president  of  the 
council,  or  chancellor  of  Grreat  Britain,  or  shall  have 
held  any  of  the  offices  so  enumerated  (ff).  And  other 
persons,  being  members  of  the  council,  may  be  also 
appointed  by  the  crown  to  be  members  of  the  judicial 

(rf )  This  inclades  the  sentences  (/)  As  to  orders  o£  the  judicial 

not  only  of  colonial  conrfcs  of  pri-  committee,  see  Hutchinson  «.  Gil- 

maiy  jurisdiction,  hut  of  courts  of  lespie,  11  Exch.  798.    See  also  22 

appeal  also  ;    see  13    &   14   Vict.  &  23  Vict.  c.  1. 
c  15,  as  to  the  courts  of  appeal  in         (^)  By  14  &  15  Vict.  t.  83,  a.  15, 

certain  of  the  West  India  Colonies,  it  is  further  provided  that  the  lords 

(e)  The  judicial  committee  was  justices  of  appeal  in  Chancery  ap- 

established  by  3  &  4  WUL  4,  c.  41.  pointed  by  that  Act,  i£  of  the  privy 

That   statute,  however,  has   been  council,  shall  also  be  members  of 

amended  and  extended  by  6  &  7  the  judicial  committee.    And  by  16 

Vict.  e.  38,  7  &  8  Vict.  t.  69,  8  &  9  &  17  Vict.  c.  85,  that  it  shall  be 

Vict.  c.  30,  and  14  &  15  Vict.  c.  83,  lawful  for  the  registrar  of  the  privy- 

inwhich  Acts  are  contained  a  variety  council,  or  for  such  other  person  as 

of  regulations  as  to  the  manner  of  her  Majesty  in  council  or  the  ju- 

proceeding  before  it,  and  particu-  dicial  committee  shall  appoint,  to 

larly  on  appeals  from  the  colonies.  examine  witnesses  and  take  affida- 

See  as  to  its  jmisdiction  Ex  parte  vits,   &c.  in  all  matters   pending 

Smyth,  1  Tyr.  &  Gran.  222;  Pen  v.  before  her  Majesty  in  council  or  the 

Baltimore,  1  Ves.  sen.  444  ;   Ches-  judicial  committee,  and  to  adminis- 

terton  v.  Farlar,  7  Ad.  &  El.  713.  ter,  the  oaths  accordingly. 
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committee.  But  no  matter  can  be  heard,  or  order  or 
report  made,  unless  in  the  presence  of  at  least  three 
members  of  the  committee,  exclusive  of  the  lord  presi- 
dent for  the  time  being  (A). 

There  are  also  the  following  committees  of  the  privy 
council,  exercising  jurisdiction  on  particular  subjects, 
viz. :  the  committee  appointed  for  the  consideration  of 
matters  relating  to  trade  and  foreign  plantations,  com- 
monly called  the  Board  of  Trade ;  and  the  committee 
for  receiving  applications  for  aid  from  the  parliamentary 
grants  for  the  purpose  of  education,  commonly  called 
the  Education  Committee  (i).  The  Board  of  Trade  is 
charged  with  many  miscellaneous  duties — among  others, 
the  comptrolling  of  corn  returns  for  the  purpose  of  the 
tithe  commutations  (_/),  the  supervision  and  regulation 
of  railways  (A),  the  superintendence  of  all  matters  re- 
lating to  merchant  ships  and  seamen  (I),  and  the  dis- 
charge of  various  functions  under  the  Acts  for  the  for- 
mation of  piers  and  harbours  (»?),  and  under  such  as 
relate  to  trading  companies  and  other  associations  (n), 
and  to  the  copyright  of"designs  (o). 

[The  dissolution  of  the  privy  council  depends  ujion 
the  sovereign's  pleasure ;  and  he  may,  whenever  he 
thinks  proper,  discharge  any  particular  member,  or  the 
whole  of  it,  and  appoint  another.     By  the  common  law 

(A)  14  &  15  Vict.  0.  83,  s.  16.  to    the  duties    mentioned    in    the 

See  also  the  previous  statute  of  6  &  text,  the  Board  also  collects  and 

7  Vict.  c.  38.  arranges  statistical  returns,  exhibit- 

(i)  7  &  8  Vict.  0.  37;  18  &  19  ing  the  extent  of  the  revenues,  com- 

Vict.  c.  131 ;  19  &  20  Vict.  c.  116.  merce,  manufactures,  and  other  re- 

(J)  See  6  &  7  "Will.  4,  u.  71,  s.  sources  of  the  kingdom,  and  con- 

56.  taining  a  variety  of  useful  details 

(7i)  14  &  15  Vict.  c.  64.  of  a  miscellaneous  character.    An 

\l)  16  &  17  Vict.  c.  129;  17  &  18  interesting  abstract  of  some  of  the 

Vict.  c.  104;  25  &  26  Vict.  c.  63.  information  thus  collected   issued 

(w)  24  &  25  Vict.  c.  45 ;  and  see  from  the  Statistical  Department  of 

25  &  26  Vict.  cc.  19,  69.  the  Board  of  Trade  in  April,  1862, 

(«)  25  &  26  Vict.  c.  89.  See  as  to  cotton  statistics,  31  &  32 

(o)  13  &  14  Vict.  c.  104.    It  m^y  Vict.  c.  33. 
be  here  remarked,  that  in  addition 
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[also,  it  was  dissolved  ipso  facto  by  the  sovereign's  de- 
mise, as  deriving  all  its  authority  from  him.  But  now, 
to  prevent  the  inconveniences  of  having  no  council  in 
being  at  the  accession  of  a  new  prince,  it  is  enacted, 
by  statute  6  Anne,  c.  7,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown, 
unless  sooner  determined  by  the  successor.] 


(     497     ) 


CHAPTER  VI. 

OF  THE  ROYAL  PREROGATIVE. 


By  the  word  prerogative  we  are  to  understand  the  cha- 
racter and  power  which  the  sovereign  hath  over  and 
above  all  other  persons,  in  right  of  his  regal  dignity ; 
and  which,  though  part  of  the  common  law  of  the 
country,  is  out  of  its  ordinary  course.  This  is  ex- 
pressed in  its  very  name,  for  it  signifies,  in  its  [etymo- 
logy (from  pra  and  rogo),  something  that  is  required 
or  demanded  before,  or  in  preference  to,  all  others ;] 
and,  accordingly,  [Finch  lays  it  down  as  a  maxim,  that 
the  prerogative  is  that  law  in  case  of  the  king,  which  is 
law  in  no  case  of  the  subject  (a).  J  It  will  now  be  our 
business  to  consider  the  nature  of  this  prerogative  mi- 
nutely ;  and,  in  the  first  place,  to  point  out  the  limits 
within  which  it  is  confined,  and  the  safeguards  which 
our  political  constitution  has  provided  against  its  im- 
proper extension.  For  one  of  the  principal  excellences 
of  that  constitution,  is  [the  limitation  of  the  sovereign's 
prerogative  by  bounds  so  certain  and  notorious,  that  it 
is  impossible  he  should  ever  exceed  them  without  the 
consent  of  the  people  on  the  one  hand,  or  without  on 
the  other  a  violation  of  that  original  contract,  which  in 
all  states  impliedly,  and  in  ours  most  expressly,  subsists 
between  the  prince  and  the  subject. 

There  cannot  be  a  stronger  proof  of  that  genuine 
freedom,  which  is  the  boast  of  this  age  and  country, 

(o)  Finch,  L.  83. 
VOL.  II.  K  K 


498   BK.  IV.  OF  PUBLICEIGHTS.  — PT.  I.  CIVIL  60VEENMENT. 

[ttan  tlie  power  of  discussing  and  examining,  with  de- 
cency and  respect,  the  nature  and  limits  of  the  prero- 
gative; a  topic,  that  in  some  former  ages  was  ranked 
among  the  arcana  imperii,  and,  like  the  mysteries  of  the 
bona  dea,  was  not  suffered  to  be  pried  into  by  any  hut 
such  as  were  initiated  in  its  service :  because  perhaps 
the  exertion  of  the  one,  like  the  solemnities  of  the  other, 
would  not  bear  the  inspection  of  a  rational  and  sober 
inquiry.     The  glorious  Queen  Elizabeth  herself  made 
no  scruple  to  direct  her  parliaments  to   abstain  from 
discoursing  of  matters  of  state  (6) ;  and  it  was  the  con- 
stant language  of  this  favourite  princess  and  her  minis- 
ters, that  even  that  august  assembly  "  ought  not  to  deal, 
"  to  judge,  or  to  meddle  with  her  majesty's  prerogative 
"  royal "  (c).     And  her  successor  King  James  the  first, 
who  had  imbibed  high  notions  of  the  divinity  of  regal 
sway,  more  than  once  laid  it  down  in  his  speeches,  that 
"  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
"  what  the  Deity  may  do,  so  it  is  presumption  and  sedi- 
"  tion  in  a  subject  to  dispute  what  a  king  may  do  in  the 
"  height  of  his  power :  good  Christians,"  he  adds,  "  will 
"  be  content  with  God's  will,  revealed  in  his  word ;  and 
"  good  subjects  wiU  rest  in  the  king's  will,  revealed  in 
«  his  law"  (d). 

But  whatever  might  be  the  sentiments  of  some  of  our 
princes,  this  was  never  the  language  of  our  antient  con- 
stitution and  laws.  The  limitation  of  the  regal  autho- 
rity was  a  first  and  essential  principle  in  all  the  Gothic 
systems  of  government  established  in  Europe ;  though 
gradually  driven  out  and  overborne  by  violence  and 
chicane  in  most  of  the  kingdoms  on  the  continent.]  In 
support  of  the  same  principle,  we  may  refer  to  [the  sen- 
timents of  Bracton  and  Fortescue,  at  the  distance  of  two 
centuries  from  each  other.     And  Sir  Henry  Finch,  un- 

(S)  D'Ewes,  479.  {d)  King  James's  Works,  557, 

(a)  Ibid.  645.  631. 
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[der  Charles  the  first,  after  the  lapse  of  two  centuries 
more,  though  he  lays  down  the  law  of  prerogative  in 
very  strong  and  emphatical  terms,  yet  qualifies  it  with 
a  general  restriction  ia  regard  to  the  liberties  of  the 
people.  "  The  king  hath  a  prerogative  in  all  things 
"  that  are  not  injurious  to  the  subject :  for  in  them  all 
"  it  must  be  remembered,  that  the  king's  prerogative 
"  stretcheth  not  to  the  doing  of  any  wrong"  (e).  Nihil 
enim  aliud  potest  rex,  nisi  id  solum  quod  de  jure  po- 
test (f).  And  here  it  may  be  some  satisfaction  to  re- 
mark how  widely  our  own  difiers  from  the  civil  law, 
with  regard  to  the  authority  of  the  laws  over  the  prince, 
or  (as  a  civilian  would  rather  have  expressed  it)  the 
authority  of  the  prince  over  the  laws.  It  is  a  maxim  of 
the  English  law,  as  we  are  informed  by  Bracton,  that 
"  rex  debet  esse  sub  lege,  quia  lex  facit  regem  ;"  the  im- 
perial law  will  tell  us,  that  "  in  omnibus  imperatoris 
"  excipitur  fortuna  ;  cui  ipsas  leges  Deus  suhjecit"{g\ 
We  shall  not  long  hesitate  to  which  of  them  to  give  the 
preference,  as  most  conducive  to  those  ends  for  which 
societies  were  framed,  and  are  kept  together ;  especially 
as  the  Roman  lawyers  themselves  seem  to  be  sensible  of 
the  unreasonableness  of  their  own  constitution.  "  Decet 
"  tamen  principem,"  says  Paulus,  "  servare  leges,  quibus 
"  ipse  solutus  est"  {K).  This  is  at  once  laying  down  the 
principle  of  despotic  power,  and  at  the  same  time  ac- 
knowledging its  absurdity.] 

The  just  limitation  of  the  king's  prerogative  is  indeed 
essential  to  the  idea  of  political  or  civil  liberty,  a  subject 
of  which  the  consideration  seems  properly  to  belong  to 
this  place  {i).     Man,  [considered  as  a  free  agent,  en- 

(e)  Finch,  L.  84,  85.  Chapter  "of  the  absolute  Rights  of 

(/)  Bracton,  1.  3,  tr.  1,  c.  9.  Individuals."    In  the  arrangement 

(g)  Nor.  105,  s.  2.  of  the  present  work  it  evidently 

(A)  Ff.  32,  1,  23.  belongs  to  the  division  of  "  Public 

(i)  This  subject  is  inti'oduoed  by  Bights." 
Blnckstone  (vol.  i.  p.  125)  in  his 

K  K  2 
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[dowed  with  discernment  to  know  good  from  evil,  and 
with  power  of  choosing  those  measures  which  appear  to 
him  to  be  most  desirable,]  possesses  a  right  which  may 
be  denominated  his  natural  liberty.  But  of  this  every 
man  gives  up  a  part  in  consideration  of  the  advantages 
he  gains  by  becoming  a  member  of  society,  and  consents 
to  conform  to  those  restrictions  which  the  community 
has  thought  proper  to  establish.  [And  this  species  of 
legal  obedience,  and  conformity,  is  infinitely  more  de- 
sirable than  that  wild  and  savage  liberty  which  is  sacri- 
ficed to  obtain  it.  For  no  man  that  considers  a  moment 
would  wish  to  retain  the  absolute  and  uncontrolled  power 
of  doiQg  whatever  he  pleases :  for,  as  every  other  man 
would  also  have  the  same  power,  there  would  be  no  se- 
curity to  individuals  in  any  of  the  enjoyments  of  life. 
Political,  therefore,  or  cioil,  liberty  (which  is  that  of  a 
member  of  society)  is  no  other  than  natural  liberty,  so 
far  restrained  by  human  laws  (and  no  further)  as  is  ne- 
cessary and  expedient  for  the  general  advantage  of  the 
public.  Hence  we  may  collect  that  a  law  which  restrains 
a  man  from  doing  mischief  to  his  fellow  creatures,  though 
it  diminishes  the  natural,  increases  the  civil,  liberty  of 
mankind;] — that  any  law  which  would  [regulate  and 
constrain  our  conduct  in  matters  of  mere  indifierence, 
without  any  good  end  in  view,  is  destructive  of  liberty ;] 
— but  that  if  any  public  advantage  can  arise  from  ob- 
serving the  precept  imposed,  the  control  of  our  private 
inclinations,  in  one  or  two  particular  points,  will  not 
militate  against  our  general  freedom  in  others  of  more 
importance.  [Thus  the  statute  of  King  Edward  the 
fourth  (A),  which  forbade  the  fine  gentlemen  of  those 
times  (under  the  degree  of  a  lord)  to  wear  pikes  upon 
their  shoes  or  boots  of  more  than  two  inches  in  length, 
was  a  law  that  savoured  of  oppression;    because  how- 


(A)   3  Edw.  4,  c.  5.     All  Acts      by  2  Jac.  1,  c.  25,  s.  46. 
concerning  apparel    T\ere  repealed 
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[ever  ridiculous  the  fashion  then  in  use  might  appear, 
the  restraining  it  by  pecuniary  penalties  could  serve  no 
purpose  of  common  utility.  But  the  statute  of  King 
Charles  the  second  (?),  which  prescribed  a  thing  seem- 
ingly as  indifferent,  viz.  a  dress  for  the  dead,  (who  were 
all  ordered  to  be  buried  in  woollen,)  was  a  law  con- 
sistent with  public  liberty,  for  it  was  intended  to  en- 
courage the  staple  trade  of  the  nation.  So  that  laws, 
when  prudently  framed,  are  by  no  means  subversive  but 
rather  introductive  of  liberty ;  for,  as  Mr.  Locke  has 
well  observed,  where  there  is  no  law  there  is  no  free- 
dom (>n):  while  on  the  other  hand,  that  constitution  or 
frame  of  government,  that  system  of  laws,  is  alone  cal- 
culated to  maintain  civil  liberty,  which  leaves  the  sub- 
ject entire  master  of  his  own  conduct,  except  in  those 
points  wherein  the  public  good  requires  some  direction 
or  restraint.]  Civil  liberty,  however,  may  be  compro- 
mised, not  only  by  the  introduction  of  unreasonable  en- 
actments, but  by  permitting  any  individual  or  set  of 
individuals  to  infringe,  at  pleasure,  those  which  are  once 
established;  and  it  is  then  only  perfect  when  the  laws 
are  both  made  in  a  wise  and  patriotic  spirit,  and  guarded 
from  infringement  by  the  governing  power. 

[The  idea  and  practice  of  civil  liberty,  in  this  its 
complete  sense,  flourish  in  the  highest  vigour  in  these 
kingdoms  ;  the  legislature,  and  of  course  the  laws,  of 
England  being  peculiarly  adapted  to  the  preservation  of 
this  inestimable  blessing,  even  to  the  meanest  subject.] 
Enviably  distinguished  is  the  British  constitution,  in  this 
particular,  from  those  of  some  other  European  states, 
and  from  the  genius  of  the  imperial  law;  [which  in 
general  are  calculated  to  vest  an  arbitrary  and  despotic 
power  of  controlling  the  actions  of  the  subject  in  the 
prince  or  in  a  few  grandees.]  It  is  a  national  happiness, 
indeed,  that  long  ago  attracted  the  attention  and  admi- 

(0  30  Car.  2,  st.  1,  u.  3,  now  re-  (to)  On  Government,  p.  2,  s.  57. 

pealed  by  54  Geo.  3,  c.  108. 
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ration  of  foreigners,  as  we  may  judge  from  the  remark 
of  a  learned  French  author,  himself  the  assertor  of  free- 
dom, [that  the  English  was  the  only  nation  in  the  world 
where  political  liberty  was  the  direct  end  of  its  consti- 
tution (m).J 

The  political  liberty  of  England  has,  however,  been 
at  some  periods  [depressed  by  overbearing  and  tyran- 
nical princes;  while  at  others,  again,  it  has  been  so 
luxuriant  as  even  to  tend  to  anarchy,  a  worse  state  than 
tyranny  itself,  inasmuch  as  any  government  is  better 
than  none  at  all.  But  the  vigour  of  our  free  constitution 
has  always  delivered  the  nation  from  these  embarrass- 
ments ;  and,  as  soon  as  the  convulsions  consequent  on 
the  struggle  have  been  over,  the  balance  of  our  con- 
stitutional liberty  has  settled  to  its  proper  level.]  The 
particular  rights  or  liberties  which  have  at  different  pe- 
riods been  found  most  liable  to  the  invasions  of  the  pre- 
rogative have  been,  on  various  occasions  of  apprehended 
danger,  asserted  in  parliament.  [First  by  the  Great 
Charter  of  liberties,  which  was  obtained  sword  in  hand 
from  King  John,  and  afterwards  with  some  alterations 
confirmed  by  King  Henry  the  third,  his  son:  which 
charter  contained  very  few  new  grants;  but,  as  Sir  E. 
Coke  observes,  was  for  the  most  part  declaratory  of  the 
principal  grounds  of  the  fundamental  laws  of  England (o). 
Afterwards  by  the  statute  called  Confirmatio  Chartarum 
(25  Edw.  I.),  whereby  the  Great  Charter  is  directed 
to  be  allowed  as  the  common  law — and  all  judgments 
contrary  to  it  are  declared  void  (/»).]  Next,  [by  a  mul- 
titude of  subsequent  corroborating  statutes,  from  the  first 

(«)  Montesquieu,  Sp.  L.  5.  enacted  that  none  but  the  antient 

(o)  2  Inst,  proem.  aids,  tasks  or  prizes  should  be  taken 

(p)  See  1  Bl.  Com.  p.  128.   This  but  by  the  common  assent  of  the 

statute  (as  to  which  vide  sup.  vol.  i.  realm,  and  for  the  common  profit 

p.  205)  not  only  confirmed  Magna  thereof ;— a  provision  which  cstab- 

Charta,  (directing  it  to  be  read  twice  lishes  the   great  principle  of  im- 

a   year   in   all   cathedral  churches,  munity  from  arbitrm-y  taxation.  See 

.and  awarding  excommunication  as  Hallam,   Mid.    Agus,  vol.  iii.  p.  5 

the  penalty  of  its  infringement,)  but  (7th  edit.) 
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[Edward  to  Henry  the  fourth  {q).  Then,  after  a  long 
interval,  by  the  Petition  of  Right,  (3  Car.  I.,)  a  parlia- 
mentary declaration  of  the  liberties  of  the  people  assented 
to  by  King  Charles  the  first,  in  the  beginning  of  his 
reign ; —which  was  closely  followed  by  the  still  more 
ample  concessions  made  by  that  unhappy  prince  to  his 
parliament,  before  the  fatal  rupture  between  them ;  and 
by  the  many  salutary  laws,  particularly  the  Habeas  Cor- 
pus Act,  passed  under  Charles  the  second  (r).  To  these 
svicceeded  the  Bill  of  Rights,  a  declaration  delivered  by 
the  lords  and  commons  to  the  Prince  and  Princess  of 
Orange,  (13th  February,  1688,)  and  afterwards  enacted 
in  parliament,  when  they  became  king  and  queen :  which 
declaration  concludes  in  these  remarkable  words,  "  And 
"  they  do  claim,  demand,  and  insist  upon,  all  and  singular 
"  the  premises,  as  their  undoubted  rights  and  liberties"  («). 


(j)  2  Inst,  proem. 

(?■)  31  Car.  2,  c.  2,  extended  by 
56  Geo.  3,  <:.  100. 

(s)  By  this  declaration  it  is  as- 
serted : — 

1.  That  the  pretended  power  of 
suspending  of  laws,  or  their  execu- 
tion, by  regal  authority  without 
consent  of  parliament,  is  illegal. 

2.  That  the  pretended  power  of 
dispensing  with  laws,  or  their  execu- 
tion, by  regal  authority,  as  it  had 
been  then  of  late  assumed  and  ex- 
ercised, is  illegal. 

3.  That  the  commission  for  erect- 
ing the  court  of  commissioners  for 
ecclesiastical  causes,  and  all  other 
commissions  and  courts  of  like  na- 
ture, are  illegal  and  pernicious. 

4.  That  levying  money  for  or  to 
the  use  of  the  crown  by  pretence  of 
prerogative  without  grant  of  parlia- 
ment, for  longer  time  or  in  other 
manner  than  the  same  is  granted,  is 
illegal. 


6.  That  it  is  the  right  of  the  sub- 
jects to  petition  the  king,  and  all 
commitments  and  prosecutions  for 
such  petitioning  arc  illegal. 

6.  That  the  raising  or  keeping  a 
standing  army  within  the  kingdom 
in  time  of  peace,  unless  it  be  with 
consent  of  parliament,  is  against 
law. 

7.  That  the  subjects  which  are 
protestants  may  have  arms  for  their 
defence,  suitable  to  their  conditions, 
and  as  allowed  by  law. 

8.  That  election  of  members  of 
parliament  ought  to  be  free. 

9.  That  the  freedom  of  speech, 
and  debates  or  proceedings  in  par- 
liament, ought  not  to  be  impeached 
or  questioned  in  any  court  or  place 
out  of  parliament. 

10.  That  excessive  bail  ought  not 
to  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  pu- 
nishments inflicted. 

11.  That  jurors  ought  to  be  duly 
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[And  the  statute  itself  (1  W.  &  M.  st.  2,  c.  2)  recognizes 
all  and  singular  the  rights  and  liberties,  asserted  and 
claimed  in  the  said  declaration,  to  be  the  "  true,  antient, 
and  indubitable  rights  of  the  people  of  this  kingdom." 
Lastly,  these  liberties  were  again  asserted  at  the  com- 
rhencement  of  the  eighteenth  century,  in  the  Act  of 
Settlement  (12  &  13  Will.  III.  c.  2),  whereby  the  crown 
was  limited]  to  her  present  majesty's  illustrious  house  {t). 
[And  some  new  provisions  were  added,  at  the  same  for- 
tunate era,  for  better  securing  our  religion,  laws,  and 
liberties  (m)  ;  which  the  statute  declares  to  be  the  "  birth- 


impanelled  and  retamed,  and  jurors 
which  pass  upon  men  in  trials  for 
high  treason  ought  to  be  freeholders. 
(This  provision,  respecting  the  qua- 
lification of  jurors  in  cases  of  trea- 
son, is  repealed  by  6  Geo.  4,  c.  50.) 

12.  That  all  grants  and  promises 
of  fines  and  forfeitures  of  particular 
persons  before  conviction  are  illegal 
and  void. 

13.  And  that  for  redress  of  all 
grievances,  and  for  the  amending, 
strengthening  and  preserving  of  the 
laws,  parliaments  ought  to  be  held 
frequently. 

(t)  As  to  this  limitation  vide  sup. 
p.  471. 

(m)  In  the  Act  of  Settlement  it  is 
provided  :  1.  That  whosoever  shall 
hereafter  come  to  the  possession  of 
this  crown  shall  join  in  communion 
with  the  Church  of  England  as  by 
law  established. 

2.  That  in  case  the  crown  and 
imperial  dignity  of  this  realm  shall 
hereafter  come  to  any  person,  not 
•being  a  native  of  this  kingdom  of 
England,-this  nation  be  not  obliged 
to  engage  in  any  war  for  the  de- 
fence of  any  dominions  or  territories 
v/hich  do  not  belong  to  the  crown 
of  England,  without  the  consent  of 


parliament. 

3.  That  judges'  commissions  be 
made  ^uamdiu  se  iene  gesserint, 
and  their  salaries  ascertained  and 
established ;  but  upon  the  address 
of  both  houses  of  parliament  it  may 
be  lawful  to  remove  them.  (This 
provision  was  confirmed  by  1  Geo. 
3,  c.  23,  by  which  statute  the  judges' 
commissions  are  also  continued  not-- 
withstanding  the  demise  of  the 
crown,  vide  post,  p.  507.) 

4.  That  no  pardon  under  the  great 
seal  of  England,  be  pleadable  to  an 
impeachment  by  the  commons  in 
parliament. 

Besides  the  above  provisions,  this 
Act  contained  others. 

As,  1.  Against  the  sovereign  going 
out  of  the  united  kingdom  without 
consent  of  parliament.*  (Repealed 
by  1  Geo.  1,  sess.  2,  c.  51.) 

2.  As  to  the  matters  to  be  trans- 
acted in  the  privy  council.  (Ee- 
pealed  by  4  Anne,  c.  8,  s.  24.) 

3.  As  to  aliens  naturalized  or 
made  denizens.  (For  the  present 
law  on  this  subject,  vide  sup.  p. 
438.) 

4.  As  to  officers  of  the  crown  sit- 
ting in  parliament.  (See  as  to  this, 
sup.  p.  394.) 
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[right  of  the  people  of  England,"  according  to  the  antient 
doctrine  of  the  common  law  (a:).] 

There  are  two  of  the  rights  and  liberties  thus  asserted, 
which  are  of  a  nature  to  require  particular  notice ;  as 
being  in  the  nature  of  permanent  safeguards,  provided 
by  our  political  system  for  the  preservation  of  the  rest. 
These  are : — 

1.  The  constitution,  powers,  and  privileges  of  parlia- 
ment, of  which  we  have  already  spoken  at  large. 

2.  The  free  and  uncontrolled  dispensation  of  the  law, 
in  the  ordinary  courts  of  justice. 

Now  since  [the  law  is  in  England  the  supreme  arbiter 
of  every  man's  life,  liberty,  and  property,  courts  of  jus- 
tice must  at  all  times  be  open  to  the  subject,  and  the  law 
be  duly  administered  therein.  The  emphatical  words  of 
Magna  Charta  (y),  spoken  in  the  person  of  the  king, 
who,  in  judgment  of  law,  says  Sir  E.  Coke  (z),  is  ever 
present  and  repeating  them  in  all  his  courts,  are  these  ; 
nulli  vendemus,  nulli  negabimus,  aut  differemus,  rectum 
veljustitiam  ;  "  and,  therefore,  every  subject,"  continues 
the  same  learned  author,  "  for  injury  done  to  him  in 
"  bonis,  in  terris,  vel  persona,  by  any  other  subject,  be 
"  he  ecclesiastical  or  temporal,  without  any  exception, 
"  may  take  his  remedy  by  the  course  of  the  law ;  and 
"  have  justice  and  right  for  the  injury  done  to  him, 
"  freely  without  sale,  fully  without  any  denial,  and 
"  speedily  without  delay."  It  were  endless  to  enumerate 
all  the  affirmative  acts  of  parliament,  wherein  justice  is 
directed  to  be  done  according  to  the  law  of  the  land ; 
and  what  that  law  is,  every  subject  knows  or  may  know 
if  he  pleases ;  for  it  depends  not  upon  the  will  of  the 
crown,  or  of  any  judge,  but  is  permanent,  fixed,  and 
unchangeable,  unless  by  authority  of  parliament.  It 
may  be  proper,  however,    to  mention    a   few  negative 


(a;)  Plowd.  55.  («)  2  Inst.  55. 

(y)  C.  29. 
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[statutes,  whereby  abuses,  perversions,  or  delays  of 
justice,  especially  by  the  prerogative,  are  restrained. 
Thus,  it  is  ordained  by  Magna  Charta  (a),  that  no  free- 
man shall  be  outlawed,  that  is,  put  out  of  the  protection 
and  benefit  of  the  laws,  but  according  to  the  law  of  the 
land.  By  2  Edw.  III.  c.  8,  and  11  Eich.  II.  c.  10,  it  is 
enacted,  that  no  commands  or  letters  shall  be  sent  under 
the  great  seal,  or  the  little  seal,  the  signet,  or  privy  seal, 
in  disturbance  of  the  law ;  or  to  disturb  or  delay  com- 
mon right ;  and  though  such  commandments  should 
conje,  the  judges  shall  not  cease  to  do  right ;  which  is 
also  made  a  part  of  their  oath  by  statute  18  Edw.  III. 
St.  4.  And  by  1  W.  &  M.  st.  2,  c.  2,  it  is  declared,  that 
the  pretended  power  of  suspending  or  dispensing  with 
laws,  or  the  execution  of  laws,  by  regal  authority,  with- 
out consent  of  parliament,  is  illegal.] 

The  method  of  proceeding  cannot,  any  more  than  the 
substance  of  the  law,  be  altered  but  by  parliament:  [for 
if  once  these  outworks  were  demolished,  there  would  be 
an  inlet  to  all  manner  of  innovation  in  the  body  of  the  law 
itself.  The  sovereign,  it  is  true,  may  erect  new  courts 
of  justice,  but  then  they  must  proceed  according  to  the 
old  established  forms  of  the  common  law.  Fot  which 
reason  it  is  declared  in  the  statute  of  16  Car.  I.  c.  10, 
upon  the  dissolution  of  the  Court  of  Star  Chamber, — 
that  neither  his  majesty,  nor  his  privy  council,  have  any 
jurisdiction,  power,  or  authority,  by  English  biU,  peti- 
tion, articles,  libel,  (which  were  the  course  of  proceed- 
ings in  the  Star  Chamber,  borrowed  from  the  civil  law,) 
or  by  any  other  arbitrary  way  whatsoever,  to  examine 
or  draw  into  question,  determine,  or  dispose  of  the  lands 
or  goods  of  any  subjects  of  this  kingdom ;  but  that  the 
same  ought  to  be  tried  and  determined  in  the  ordinary 
courts  of  justice,  and  by  course  of  law.  J 

To  the  head  now  under  consideration,  must  be  also 

(a)  C.  29. 
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referred  the  provisions  which  have  been  made  to  secure 
the  dignity  and  political  independence  of  the  judges. 
[It  is  enacted  by  the  statute  12  &  13  Will.  III.  c.  2, 
that  their  commissions  shall  be  made  (not,  as  formerly, 
durante  bene  placito,  but  during  good  behaviour,  quamdiu 
bene  se  gesserint  ;~\  but  that  it  may  be  lawful  to  remove 
them  on  the  address  of  both  houses  of  parliament.  And 
afterwards  by  the  statute  1  Geo.  III.  c.  23,  [enacted 
at  the  earnest  recommendation  of  the  king  himself  from 
the  throne,  the  judges  are  continued  in  their  offices 
notwithstanding  any  demise  of  the  crown,  which  was 
formerly  held  to  vacate  their  seats  (J)  ; — and  their  full 
salaries  also  are  absolutely  secured  to  them  during  the 
continuance  of  their  commissions  (c).]  It  deserves  par- 
ticular remark  that,  [in  this  distinct  and  separate  exist- 
ence of  the  judicial  power  in  a  peculiar  body  of  men, 
nominated  indeed,  but  not  removable  at  pleasure,  by 
the  crown,  consists  one  main  preservative  of  the  public 
liberty ;  which  cannot  consist  long  in  any  state,  unless 
the  administration  of  common  justice  be]  rendered  se- 
cure from  the  improper  influence  of  the  executive  power. 
A  danger  which  (as  shown  by  the  history  of  the  Court 
of  Star  Chamber)  is  not  by  any  means  imaginary  («f). 

3.  [The  right  of  petitioning  the  sovereign,  or  either 
house  of  parliament,  for  the  redress  of  grievances. 

In  Russia  (we  are  told)  the  Czar  Peter  established 
a  law,  that  no  subject  might  petition  the  throne  till  he 
had  first  petitioned  two  different  ministers  of  state.  In 
case  he  obtained  justice  from  neither,  he  might  then  pre- 
sent a  third  petition  to  the  prince ;  but  upon  pain  of  death 
if  found  to  be  in  the  wrong  (e).  The  consequence  of 
which  was,  that  no  one  dared  to  offer  such  third  petition  : 


(J)  Ld.  Raym.  747;  1  Anne,  st.  Will.  4,  c.  116. 

1,  c.  8.  i.^)  Vide  sup.  p.  493. 

(c)  As  to  their  salaries,  see  14  &  (c)  Montesq.  Sp.  L.  xii.  26. 
15  Vict.  c.  41,  amending  2   &  3 
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[and  grievances  seldom  falling  under  the  notice  of  the 
sovereign,  he. had  little  opportunity  to  redress  them.  The 
restrictions  (for  some  there  are)  which  are  laid  upon  pe- 
titioning in  England,  are  of  a  nature  extremely  different; 
and  while  they  promote  the  spirit  of  peace,  they  are  no 
check  upon  that  of  liberty.  Care  only  must  be  taken, 
lest,  under  the  pretence  of  petitioning,  the  subject  be 
guilty  of  any  riot  or  tumult;  as  happened  in  the  opening 
of  the  memorable  parliament  in  1640.  And  to  prevent 
this,  it  was  provided  by  the  statute  13  Car,  II.  st.  1,  c.  5, 
that  no  petition  to  the  king,  or  either  house  of  parliament, 
for  any  alteration  in  church  or  state,  shall  be  signed  by 
above  twenty  persons,  unless  the  matter  thereof  be  ap- 
proved by  three  justices  of  the  peace,  (or  the  major  part 
of  the  grand  jury,)  in  the  country;  and  in  London,  by 
the  lord  mayor  and  aldermen  in  their  common  councU: 
nor  shall  any  petition  be  presented  by  more  than  ten 
persons  at  a  time.  But  notwithstanding  these  regulations, 
it  is  declared  by  the  Bill  of  Rights,  that  the  subject  hath 
a  right  to  petition ;  and  that  all  commitments  and  pro- 
secutions for  such  petitioning  are  illegal  (/).] 

We  will  now  proceed  to  consider  the  proper  nature  of 
that  prerogative,  against  the  excesses  of  which  the  law 
has  so  carefully  guarded. 

Prerogatives — for  by  this  plural  use  of  the  word,  we 
commonly  express  the  different  branches  of  that  preroga- 
tive of  which  a  definition  was  given  at  the  outset  of  the 
chapter — are  either  direct  or  by  way  of  exception.   Those 

(/ )  At  the  trial  of  Lord  George  the  right  of  meeting  to  deliberate 
Gordon  (Doug.  671),  Lord  Mans-  on  public  questions.  But  those  re- 
field  and  the  court  declared  that  strictions  are  now  expired.  See 
the  former  of  these  statutes  was  not  however  57  Geo.  3,  c.  19,  s.  23,  con- 
affected  by  the  latter.  The  provi-  taining  provisions  against  the  meet- 
siona  of  the  former  are  now,  how-  ing  together  of  more  than^^/typer- 
ever,  disregarded  in  practice.  At  sons,  for  the  purpose  of  petitioning, 
a  season  of  great  public  excitement,  &c.  during  the  time  when  parliament 
restrictions  were  laid  in  recent  times  is  sitting, 
by  60  Geo.  3  &  1  Geo.  4,  c  6,  on 


CHAP.  VI.  —  or  THE  EOYAL  PEEliOGATIVE.  509 

by  way  of  exception,  are  such  as  exempt  the  crown  from 
some  general  rules  established  for  the  rest  of  the  com- 
munity— as,  for  example,  [that  no  costs  shall  be  recovered 
against  the  sovereign  (^) ;  and  that  his  debt  shall  be 
preferred  before  a  debt  to  any  of  his  subjects.]  These 
maxims,  however,  and  others  of  the  same  class,  will  be 
better  understood  in  connection  with  the  rules  them- 
selves, to  which  these  prerogatives  are  exceptions.  And 
therefore,  we  will  at  present  only  dwell  upon  the  sove- 
reign's direct  prerogatives. 

[The  direct  (or  substantive)  prerogatives  again  may  be 
divided  into  three  kinds :  being  such  as  regard  first,  the 
royal  character;  secondly,  the  royal  authority;  and,  lastly, 
the  royal  income.  These  are  necessary,  to  secure  reverence 
to  the  sovereign's  person,  obedience  to  his  commands,  and 
an  affluent  supply  for  the  ordinary  expenses  of  govern- 
ment; without  all  of  which  it  is  impossible  to  maintain 
the  executive  power  in  due  independence  and  vigour.  In 
the  present  chapter  we  shall  only  consider  the  two  first  of 
these  divisions;  those,  namely,  which  relate  to  the  sove- 
reign's political  character  and  authority.  The  other 
division,  which  forms  the  royal  revenue,  will  require  a 
distinct  examination ;  according  to  the  known  distribution 
of  the  feudal  writers,  who  distinguish  the  royal  preroga- 
tives into  the  majora  and  minora  regalia,  in  the  latter 
of  which  classes  the  rights  of  the  revenue  are  ranked. 
For,  to  use  their  own  words,  "  majora  regalia  imperii 
prcB-erninentiam  spectant;  minora  vero  ad  commodum  pe- 
cuniarum  immediate  attinent;  et  hac  proprie  Jiscalia  sunt, 
et  adjusjisci  pertinent"  (A),  j 


(^)  However,  by  16  &  17  Vict.  and  by  23  &  24  Vict.  c.  34,  e.  12, 

c.  107,  8.  263;    18  &  19  Vict.  c.  90,  in  a  petition  of  right,  under  tbat 

ss.  1,  2;  and  25  Vict.  u.  14,  tbe  sub-  Act. 

ject  is  now  allowed  his  costs  from  (/t)  Peregrin,  de  Jure  Fisc.  1.  1, 

the  crown  in  proceedings  under  the  c.  1,  num.  9. 
Acts  relating  to  the  ^JtiZip  revenue; 
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I.  First,  then,  as  to  the  political  character  of  the  sove- 
reign. 

1.  It  comprises  the  attribute  of  sovereignty  or  pre- 
eminence. ["  Rex  est  vicarius"  says  Bracton,  "  et  mi- 
nister Dei,  in  terra:  omnis  quidem  sub  eo  est,  et  ipse  sub 
nulla,  nisi  tantum  sub  Deo "  (i). 

The  king  is  said  to  have  imperial  dignity;  and  in 
charters  before  the  Conquest  is  frequently  styled  basileus 
and  imperator,  the  titles  respectively  assumed  by  the  em- 
perors of  the  east  and  west  (A).  His  realm  is  declared  to 
be  an  empire,  and  his  crown  imperial,  by  many  acts  of 
parliament,  particularly  the  statutes  24  Henry  VIII. 
c.  12,  and  25  Henry  VIII.  c.  28  (?) :  which  at  the  same 
time  declare  the  king  to  be  the  supreme  head  of  the 
realm,  in  matters  both  civil  and  ecclesiastical;  and  of 
consequence  inferior  to  no  man  upon  earth,  dependent  on 
no  man,  accountable  to  no  man.  Formerly  there  prevailed 
a  ridiculous  notion,  propagated  by  the  German  and 
Italian  civilians,  that  an  emperor  could  do  many  things 
which  a  king  could  not,  (as  the  creation  of  notaries  and 
the  like,)  and  that  all  kings  were  in  some  degree  subor- 
dinate and  subject  to  the  emperor  of  Germany  or  Rome. 
The  meaning  therefore  of  the  legislature,  when  it  useth 
these  terms  of  empire  and  imperial,  and  applies  them  to 
the  realm  and  crown  of  England,  is  only  to  assert  that 
our  sovereign  is  equally  supreme  and  independent  within 
these  his  dominions,  as  any  emperor  is  in  his  empire  (?n) ; 
and  owes  no  kind  of  subjection  to  any  other  potentate 
upon  earth.  J 

With  the  sovereignty  of  pre-eminence  to  which  we 
have  referred,  is  connected  the  exemption  from  certain 
disabilities.  Thus  in  the  sovereign,  [there  can  be  no  stain 

(i)  L.  i.  c.  8.  (m)  "  Uex  allegavit,  quod  ipse 

(Ji)  Seld.  Tit.  of  Hon.  1,  2.  omnes  Ubertates  haberet  in  regno 

(I)  See  also  24  Geo.  2,  c.  24 ;  5      suo,  quas  imperator  iiindicahat  in 

Geo.  3,  c.  27.  imperio."—M.  Paris,  A.D.  1093. 
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[or  corruption  of  blood ;  for  if  the  heir  to  the  crown 
were  attainted  of  treason  or  felony,  and  afterwards  the 
crown  should  descend  to  him,  this  would  purge  the 
attainder,  ipso  facto  (ji).  And  therefore  when  Henry  the 
seventh,  who,  as  Earl  of  Richmond,  stood  attainted, 
came  to  the  crown,  it  was  not  thought  necessary  to  pass 
an  act  of  parliament  to  reverse  this  attainder ;  because  as 
Lord  Bacon,  in  his  history  of  that  prince,  informs  us,  it 
was  agreed  that  the  assumption  of  the  crown  had  at  once 
purged  all  attainders.  Neither  can  the  sovereign,  in  judg- 
ment of  law,  as  sovereign,  ever  be  a  minor  or  under  age ; 
and  therefore  his  royal  grants  and  assents  to  acts  of  parlia- 
ment are  good,  though  he  has  not,  in  his  natural  capacity, 
attained  the  legal  age  of  twenty-one  (o).  It  is  true, 
that,  by  28  Henry  VIII.  c.  17,  power  was  given  to  future 
kings  to  rescind  and  revoke  all  acts  of  parliament  that 
should  be  made  by  them  while  under  the  age  of  twenty- 
four;  but  this  was  repealed  by  1  Edward  VI.  c.  11,  so 
far  as  related  to  that  prince ;  and  both  stattites  are  de- 
clared to  be  determined  by  24  Geo.  II.  c.  24.  It  hath, 
however,  been  usually  thought  prudent,  when  the  heir- 
apparent  has  been  very  young,  to  appoint  a  protector, 
guardian  or  regent  for  a  limited  time:  but  the  very 
necessity  of  such  extraordinary  provision  is  sufficient  to 
demonstrate  the  truth  of  that  maxim  of  the  common  law, 
that  in  the  king  is  no  minority ;  and  therefore  he  hath  no 
legal  guardian  (^). J  And  the  appointment  of  a  regent 
is  to  be  considered  only  as  an  expedient  devised  to  meet 
a  particular  contingency, — like  the  statute  in  the  present 
reign,  which  provides  for  the  administration  of  govern- 


(n)  Knch,  L.  82.  alone  it  may  be  collected  that  his 

(o)  Co.  Litt.  43;  2  Inst,  proem. «  office  is  raiknown  to  the  common 

3.  law;  and  therefore  (says  Sir  Edward 

(^)  The  methods  of  appointing  Coke),  the  surest  way  is  to  hare 

this  guardian  or  regent  hare  been  him  made  by  authority  of  the  great 

so  various,  and  the  duration  of  his  council  in  parliament.    (4  Inst.  58.) 

power  so  uncertain,  that  from  hence 
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ment  by  lords  justices,  in  case  of  the  next  successor  to 
the  crown  being  out  of  the  realm  at  the  time  of  the  de- 
mise  of  her  Majesty  {q);  or  that  in  a  former  reign,  which 
appointed  the  heir  apparent  to  the  regency,  while  the 
sovereign  was  disabled,  by  a  severe  visitation  of  Pro- 
vidence, from  conducting  affairs  of  state  (r).  Another 
principle  referable  to  the  pre-eminence  of  the  sovereign 
is,  that  [the  law  ascribes  to  him,  in  his  political  capacity, 
an  absolute  immortality.  The  king  never  dies.  Henry, 
Edward  or  George  may  die,  but  the  king  survives  them 
all.  For  immediately  upon  the  decease  of  the  reigning 
prince  in  his  natural  capacity,  his  kingship  or  imperial 
dignity,  by  act  of  law,  without  any  interregnum  or  in- 
terval, is  vested  at  once  in  his  heir,  who  is,  eo  instanti, 
king  to  all  intents  and  purposes.  And  so  tender  is  the 
law  of  supposing  even  a  possibility  of  his  death,  that  his 
natural  dissolution  is  generally  called  his  demise,  an 
expression  which  signifies  merely  a  transfer  of  property. 
For,  as  is  observed  in  Plowden  (s),  when  we  say  the 
demise  of  the  crown,  {demissio  regis,  vel  coroncB,^  we 
mean  only  that,  in  consequence  of  the  disunion  of  the 
sovereign's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  demised  to  his  successor;  and  so 
the  royal  dignity  remains  perpetual.  Thus,  too,  when 
Edward  the  fourth,  in  the  tenth  year  of  his  reign,  was 
driven  from  his  throne  for  a  few  months  by  the  house  of 
Lancaster,  this  temporary  transfer  of  his  dignity  was 
denominated  his  demise ;  and  all  process  was  held  to  be 
discontinued,  as  upon  the  natural  death  of  the  king  {t).'] 
2.  Another  attribute  of  the  royal  character  is  irre- 
sponsibility;  it  being  an  antient  fundamental  maxim, 
that  the  king  can  do  no  wrong  (m).  This  is  not  to  be  under- 
stood as  if  every  thing  trarfsacted  by  the  government 

(2)  7  Will.  4  &  1  Vict.  c.  72.  (*)  M.  49  Hen.  6,  pi.  1-8. 

(»•)  51  Geo.  3,  c.  1.  (!,)  1  Bl.  Com.  p.  246. 

(«)  Plowd.  177,  234. 


CHAP.  VI. — OF  THE  ROYAL  PREROGATIVE.     513 

was  of  course  just  and  lawful.  Its  proper  meaning  is 
only  this, — that  no  crime  or  other  misconduct  must  ever 
be  imputed  to  the  sovereign  personally.  However  ty- 
rannical or  arbitrary,  therefore,  may  be  the  measures 
pursued  or  sanclioned  by  him,  he  is  himself  sacred  from 
punishment  of  every  description.  [If  any  foreign  juris- 
diction had  the  power  to  punish  him,  as  was  formerly 
claimed  by  the  Pope,  the  independence  of  this  kingdom 
would  be  no  more ;  and  if  such  a  power  were  vested  in 
any  domestic  tribunal,  there  would  soon  be  an  end  of 
the  constitution,  by  destroying  the  free  agency  of  one 
of  the  constituent  parts  of  the  legislative  power.]  On 
the  same  principle,  [no  suit  or  action  can  be  brought 
against  the  sovereign,  even  in  civil  matters.]  Indeed, 
his  immunity,  both  from  civil  suit  and  from  penal  pro- 
ceeding, rests  on  another  subordinate  reason  also,  viz, 
that  [no  court  can  have  jurisdiction  over  him.  For  all 
jurisdiction  implies  superiority  of  power,  and  proceeds 
from  the  crown  itself.  But  who,  says  Finch,  shall  com- 
mand the  king(M)?] 

While  the  sovereign  himself  however  is,  in  a  personal 
sense,  incapable  of  doing  wrong,  yet  his  acts  may  in 
themselves  be  contrary  to  law,  and  are  in  some  cases 
subject  to  reversal  on  that  ground.  For,  first,  his  grants, 
when  they  are  of  that  description,  are  avoided  or  set 
aside  by  the  law  ;  but  yet  in  such  manner  as  to  main- 
tain the  respect  due  to  this  inviolable  maxim.  Thus  [if 
the  crown  should  be  induced  to  grant  any  franchise  or 
privilege  to  a  subject  contrary  to  reason,  or  in  any  wise 
prejudicial  to  the  commonwealth  or  to  any  private  per- 
son, the  law  will  not  suppose  the  sovereign  to  have  meant 
either  an  unwise  or  an  injurious  action,  but  declares 
that  the  sovereign  was  deceived  in  his  grant ;  and  there- 
upon such  grant  is  rendered  void,  but  merely  upon  the 
foundation  of  fraud  or  deception  either  by  or  upon  those 

(u)  Finch,  L.  83. 
VOL.  II.  L  L 
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[agents  whom  tlie  crown  had  thought  proper  to  employ.  J 
So  [if  any  person  has  in  point  of  property  a  just  demand 
upon  the  sovereign,  though  he  cannot  bring  an  action 
against  him,]  he  may  petition  him  in  one  of  his  superior 
courts  of  common  law  or  equity,  and  obtain  redress 
[as  a  matter  of  grace,  though  not  upo»  compulsion  (x). 
And  this  is  entirely  consonant  to  whsft  is  laid  down  by 
the  writers  on  natural  law.  "  A  subject,"  says  Puffen- 
dorf,  "  so  long  as  he  continues  a  subject,  hath  no  way 
"  to  oblige  his  prince  to  give  him  his  due  when  he  re- 
"  fuses  it,  though  no  wise  prince  will  ever  refuse  to 
"  stand  to  a  lawful  contract.  And  if  the  prince  gives 
"  the  subject  leave  to  enter  an  action  against  him  upon 
"  such  contract,  in  one  of  his  own  courts,  the  action  it- 
"  self  proceeds  rather  upon  natural  equity,  than  upon 
"  the  municipal  laws  "  (y).  For  the  end  of  such  action 
is  not  to  compel  the  prince  to-  observe  the  contract,  but 
to  persuade  him.  J  As  to  any  cause  of  complaint  which 
a  subject  may  happen  to  have  against  the  sovereign,  in 
respect  of  some  personal  injury  of  a  private  kind,  but 
distinct  from  a  mere  claim  of  property,  it  would  seem 
that  this  would  not  be  a  proper  subject  for  a  petition 
in  chancery,  and  that  there  is  consequently  no  remedy 
against  the  crown.  But  [it  is  well  observed  by  Mr. 
Locke,  that  the  harm  which  the  sovereign  can  do  in  his 
own  person  not  being  likely  to  happen  often,  nor  extend 
itself  far;  nor  being  able,  by  his  single  strength,  to  sub- 
vert the  laws,  or  oppress  the  body  of  the  people  (should 
any  prince  have  so  much  weakness  or  ill-nature  as  to 
endeavour  to  do  it),  the  inconveniency  of  some  particular 
mischiefs  that  may  happen  sometimes  when  a  heady  prince 
comes  to  the  throne,  is  well  recompensed  by  the  peace 
of  the  public  and  security  of  government,  in  the  person 
of  the  chief  magistrate  being  thus  set  out  of  the  reach 
of  danger"  (x).] 

(a;)  rinch,  L.  255.  (i)  On  Gr07emment,  p.  2,  s.  205. 

(j/)  Law  of  N.  andN.  b.  viii.  c.  10. 
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It  is  also  to  be  observed,  that,  [notwithstanding  this 
personal  perfection  which  the  law  attributes  to  the  sove- 
reign, the  constitution  hath  allowed  a  latitude  of  sup- 
posing the  contrary,  in  respect  of  both  houses  of  parlia- 
ment ;  each  of  which  in  its  turn  hath  exerted  the  right 
of  remonstrating  and  complaiaing  to  the  sovereign,  even 
of  those  acts  of  royalty  which  are  most  properly  and  per- 
sonally his  own ;  such  as  messages  signed  by  himself, 
and  speeches  delivered  from  the  throne.  And  yet,  such 
is  the  reverence  which  is  paid  to  the  royal  person,  that 
though  the  two  houses  have  an  undoubted  right  to  con- 
sider these  acts  of  state  in  any  light  whatever,  and 
accordingly  treat  them  in  their  addresses  as  proceeding 
personally  from  the  prince,  yet  among  themselves,  (to 
preserve  the  more  perfect  decency  and  for  the  greater 
freedom  of  debate,)  they  usually  suppose  them  to  flow 
from  the  advice  of  the  administration.  But  the  priAd- 
lege  of  canvassing  thus  freely  the  personal  acts  of  the 
sovereign  (either  directly  or  even  through  the  medium 
of  his  reputed  advisers)  belongs  to  no  individual,  but  is 
confined  to  those  august  assemblies ;  and  there,  too,  the 
objections  mtist  be  proposed  with  the  utmost  respect  and 
deference.  One  member  was  sent  to  the  tower  for  sug- 
gesting that  his  majesty's  answer  to  the  address  of  the 
commons  "  contained  high  words  to  fright  the  members 
out  of  their  duty" (a);  and  another  for  saying  that  "  a 
"  part  of  the  king's  speech  seemed  rather  to  be  calcu- 
"  lated  for  the  meridian  of  Germany  than  Great  Britain, 
"  and  that  the  king  was  a  stranger  to  our  language  and 
"  constitution  "  (6).] 

Still  less  are  the  houses  of  parliament  precluded  from 
imputing  blame  to  those  evil  counsellors  or  ministers  by 
whose  aid  or  advice  any  private  wrong  or  public  oppres- 
sion, or  other  violation  of  the  rights  and  liberties  of  the 

(a)  See  Com.  Jonrn.  18th  Nov.  (J)  Com.  Journ.  4th  Dec.  1717. 

1685. 

L  l2 
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people,  may  have  been  practised.  For  [the  constitution 
has  provided,  that  no  man  shall  dare  to  assist  the  crown 
in  contradiction  to  the  laws  of  the  land:]  and  any  man 
60  offending  is  liable  to  be  prosecuted  and  punished 
through  the  medium  of  an  indictment  or  of  a  parliament- 
ary impeachment. 

If  it  be  asked  what  remedy  is  afforded  to  the  subject 
for  such  public  oppressions  or  acts  of  tyranny  as  have 
not  in  fact  been  instigated  by  bad  advisers,  but  have 
proceeded  from  the  personal  delinquency  of  the  monarch 
himself,  the  answer  is  that  there  is  no  more  remedy  than 
in  the  case  before  supposed  of  a  personal  injury  inflicted 
by  .the  sovereign  on  an  individual.  To  suppose  a 
remedy,  indeed,  in  either  case,  (that  is,  a  compulsory 
remedy,)  would  be  to  suppose  a  superior  coercive  autho- 
rity in  some  other  hand,  to  correct  the  abuse ;  the  very 
notion  of  which  destroys  the  idea  of  sovereignty.  For 
such  abuses,  therefore,  whether  they  spring  from  the 
sovereign  or  from  either  house  of  parliament,  the  law  is 
manifestly  unable  to  mate  provision ;  but  if  ever  they 
unfortunately  happen,  the  prudence  of  the  time  must 
provide  new  expedients  upon  new  emergencies. 

[Indeed,  it  is  found  by  experience,  that  whenever 
unconstitutional  oppressions,  even  of  the  sovereign 
power,  advance  with  gigantic  strides  and  threaten  deso- 
lation to  a  State,  mankind  will  not  be  reasoned  out  of 
the  feelings  of  humanity ;  nor  wiU  sacrifice  their  liberty 
by  a  scrupulous  adherence  to  these  political  maxims, 
which  were  originally  established  to  preserve  it.  And 
therefore,  though  the  positive  laws  are  silent,  experience 
will  furnish  us  with  a  very  remarkable  case,  wherein 
nature  and  reason  prevailed.  When  King  James  the 
second  invaded  the  fundamental  constitution  of  the 
reahn,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new 
settlement  of  the  crown.  And  so  far  as  this  precedent 
leads,  and  no  further,  we  may  now  be  allowed  to  lay 
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[down  the  law  of  redress  against  public  oppression.  If, 
therefore,  any  future  prince  should  endeavour  to  subvert 
the  constitution  by  breaking  the  original  contract 
between  king  and  people,  should  violate  the  fundamen- 
tal laws,  and  should  withdraw  himself  out  of  the  king- 
dom,— we  are  now  authorized  to  declare,  that  this 
conjunction  of  circumstances  would  amount  to  an  abdi- 
cation, and  the  throne  would  be  thereby  vacant.  But 
it  is  not  for  us  to  say,  that  any  one  or  two  of  these  in- 
gredients would  amount  to  such  a  situation ;  for  there 
our  precedent  would  fail  us.  In  these,  therefore,  or 
other  circumstances,  which  a  fertile  imagination  may 
furnish,  since  both  law  and  history  are  silent,  it  be- 
comes us  to  be  silent  too  ;  leaving  to  future  generations, 
whenever  necessity  and  the  safety  of  the  whole  shall 
require  it,  the  exertion  of  those  inherent  (though  latent) 
powers  of  society,  which  no  cHmate,  no  time,  no  consti-^ 
tution,  no  contract,  can  ever  destroy  or  diminish.] 

In  further  pursuance  of  the  same  principle  of  the 
sovereign's  incapability  of  doing  wrong,  the  law  also 
determines  that  in  him  there  can  be  no  negligence  or 
laches.  Nullum  tempus  occurrit  regi,  was  formerly 
therefore  the  standing  maxim  on  all  occasions  (c) :  and. 
no  delay  in  resorting  to  his  remedy  was  held  to  bar  the 
king's  right  (rf  ).  From  this  doctrine  it  followed,  not  only 
that  the  civil  claims  of  the  crown  received  no  prejudice 
by  the  lapse  of  time,  but  that  criminal  prosecutions  for 
felonies  or  misdemeanors,  (which  are  always  instituted 
in  the  sovereign's  name,)  might  be  commenced  at  any 
distance  of  time  from  the  commission  of  the  offence  (e). 
And  all  this  is  still  law  in  a  general  point  of  view  ; 
but  by  statute  it  has  been,  in  modern  times,  largely 
qualified  in  particular  instances.     For  by  9  Geo.  III. 

(c)  1  Bl.  Com.  p.  247.  in  prosecuting  offences  against  the 

((Z )  Finch,  L.  82 ;    Co.  Litt.  41,  customs,  see  Queen  v.  Thompson 

b.  90.  and  others,  20  L.  J.  (M.  C.)  183. 
(e)  As  to  the  limitation  of  time 
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c.  16,  the  crown  is  now  barred  from  its  civil  right  in 
suits  relating  to  landed  property,  by  the  lapse  of  sixty 
years  (/) ;  and  by  32  Geo.  III.  e.  58,  is  barred  in  inform- 
ations for  usurping  corporate  offices  or  franchises,  by  the 
lapse  of  six  years  {g) ;  and  by  7  Will.  III.  c.  3,  an 
indictment  for  trea|Son,  (except  for  an  attempt  to  assas- 
sinate the  king,)  must  be  found  within  three  years  after 
the  commission  of  the  act  of  treason. 

II.  As  to  the  royal  authority  or  power — it  is  a  subject 
which  involves  a  great  variety  of  prerogatives,  [ia  the 
exertion  whereof  consists  the  executive  part  of  govern- 
ment. This,  by  the  British  constitution,  is  wisely  placed' 
in  a  single  hand,  for  the  sake  of  unanimity,  strength, 
and  dispatch.  Were  it  placed  in  many  hands,  it  would 
be  subject  to  many  wills :  many  wills,  if  disunited  and 
drawing  different  ways,  create  weakness  in  a  govern- 
ment ;  and  to  Unite  those  several  wills,  and  reduce  them 
to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  state  will  afford.  The  sovereign  is  therefore 
not  only  the  chief,  but  properly  the  sole,  magistrate  of 
the  nation ;  and  all  others  act  only  by  commission  from 
and  in  due  subordination  to  him]. 

The  reader  can  be  at  no  loss  to  reconcile  with  what 
has  been  alleged  in  the  preceding  part  of  this  chapter 
as  to  the  freedom  of  the  British  constitution,  the  fol- 
lowing principle,  which  that  constitution  no  less  certainly 
recognizes,  viz.,  [that  in  the  exertion  of  lawful  preroga- 
tive, the  sovereign  is  and  ought  to  be  absolute ;  that  is, 
so  far  absolute  that  there  is  no  legal  authority  that  can 
either  delay  or  resist  him ;]  unless,  indeed,  [where  the 

(/)  This  Act  has  been  amended,  {g)  By  the  Municipal  Corpora- 

in  certain  respects,  by  24  &  25  Vict.  tion  Act  (7  Will.  4  &  1  Vict.  c.  78) 

c.  62.    See  also  25  &  26  Vict.  c.  53,  applicationsfora  yttow^wrawfo  must 

s.  20;  sup.  Tol.  I.  p.  717.    The  sub-  be  made  under  that  Act  within  one 

ject  of  limitation  of  actions  in  re-  year  after  the  election  or  disqualifi- 

ference  to  the  crown,  is  more  parti-  cation  of  the  officer  (sect.  23), 
tularly  treated,  post,  Book  v.  c.  ix. 
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[constitution  hath  expressly,  or  by  evident  consequence, 
laid  down  some  exception  or  boundary  ;  declaring,  that 
thus  far  the  prerogative  shall  go,  and  no  farther.]     And 
as  to  the  nature  of  these  prerogatives  more  particularly  • 
considered,  they  may  be  arranged  as  follows : — 

1.  [The  sovereign  has  the  sole  power  of  sending  am- 
bassadors to  foreign  states  and  receiving  ambassadors  at 
home  (A).]  This  is  in  the  nature  of  things  incident  to  his 
royal  capacity.  For  it  is  evident  that  [with  regard  to 
foreign  concerns,  the  sovereign  is  the  delegate  or  repre- 
sentative of  his  people.  It  is  impossible  that  the  in- 
dividuals of  a  state,  in  their  collective  capacity,  can 
transact  the  affairs  of  that  state  with  another  commu- 
nity equally  numerous  as  themselves.  Unanimity  must 
be  wanting  to  their  measures,  and  strength  to  the  exe- 
cution of  their  councils.  In  the  sovereign,  therefore,  as 
in  a  centre,  all  the  rays  of  his  people  are  united;  and 
form  by  that  union  a  consistency,  splendour,  and  power, 
that  make  him  feared  and  respected  by  foreign  poten- 
tates :  who  might  scruple  to  enter  into  any  engagement 
that  must  afterwards  be  revised  and  ratified  by  a  popu- 
lar assembly.  What  is  done  by  the  royal  authority, 
with  regard  to  foreign  powers,  is  the  act  of  the  whole 
nation ;  what  is  done  without  the  royal  concurrence  is 
the  act  only  of  private  men  (i).] 


(A)  It  having  been  doubted  whe-  religious  order,  community,  or  so- 
ther,  having  regard  to  the  several  ciety  of  that  church,  bound  by  mo- 
statutes  passed  against  papal  en-  nastic  or  religious  vows,  shall  be 
croachments,  diplomatic  relations  received  at  the  court  of  London  as 
could  lawfully  be  maintained  with  ambassador  or  other  diplomatic 
the  sovereign  of  the  Roman  States,  agent ;  and  provided  also  that  no- 
it  was  thought  expedient  by  11  &  thing  in  the  Act  should  be  taken  to 
12  Vict.  u.  108,  expressly  to  autho-  repeal,  weaken,  or  affect  any  laws 
rize  her  Majesty  to  enter  into  such  then  in  force  for  upholding  the  su- 
rclations,  provided  that  no  person  in  premacy  of  the  crown,  in  all  matters 
hilly  orders  in  the  church  of  Rome,  civil  and  ecclesiastical, 
or  Jesuit,  or  member  of  any  other  (?)  See  4  Inst.  152. 


520   BK,  IV.  OP  PUBLIC  EIGHTS.  — PT.  I.  CIVIL  GOVERNMENT. 

The  prerogative  which,  we  are  now  considering  natu- 
•  rally  leads,  though  at  the  expense  of  a  short  digression, 
to  the  inquiry  [how  far  the  municipal  laws  of  England 
•intermeddle  with  or  protect  the  rights  of  those  messen- 
gers from  one  potentate  to  another,  whom  we  call  am- 
bassadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges 
of  ambassadors  are  determined  by  the  law  of  nature  and 
nations,  and  not  by  any  municipal  constitutions.  Tor, 
as  they  represent  the  persons  of  their  respective  masters, 
who  owe  no  subjection  to  any  laws  but  those  of  their 
own  country,  and  their  actions  are  not  subject  to  the  con- 
trol of  the  private  law  of  that  state  wherein  they  are 
appointed  to  reside.  He  that  is  subject  to  the  coercion  of 
laws  is  necessarily  dependent  on  that  power  by  whom 
those  laws  were  made :  but  an  ambassador  ought  to  be 
independent  of  every  power,  except  that  by  which  he  is 
sent ;  and  of  consequence  ought  not  to  be  subject  to  the 
mere  municipal  laws  of  that  nation  wherein  he  is  to  ex- 
ercise his  functions.  If  he  grossly  offends,  or  makes  an 
ill  use  of  his  character,  he  may  be  sent  home  and  ac- 
cused before  his  master  (A) ;  who  is  bound  either  to  do 
justice  upon  him,  or  avow  himself  the  accomplice  of 
his  crimes  (J).  But  there  is  great  dispute  among  the 
writers  on  the  laws  of  nations,  whether  this  exemption 
of  ambassadors  extends  to  all  crimes,  as  well  natural  as 
positive ;  or  whether  it  only  extends  to  such  as  are  mala 
prohibita,  as  coining,  and  not  to  those  that  are  mala  in 
se,  as  murder  (m).]  Our  law  seems  to  have  formerly  al- 
lowed the  exemption  in  the  restricted  sense  only.  [For 
it  hath  been  held,  both  by  our  common  lawyers  and  civi- 
lians, that  though  an  ambassador  is  privileged  by  the 
law  of  nature  and  nations,  yet  if  he  commits  any  offence 

(i)  As  was  done  with  Count  Gyl-  (m)  Van  Leeuwen  in  Ff .  50, 7, 1 7  j 

lenberg,  the  Swedish  minister   to  Barbeyrac's  Puff.  1.  8,  e.  9,  s.  9,  and 

Great  Britain,  A.D.  1716.  17;  Van  Bynkcrshoek,  De  JForo  Le- 

(J.)  Sp.  L.  26,  21.  gator,  c.  17,  18,  19. 
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[against  the  law  of  reason  and  nature,  lie  shall  lose  his 
privilege  (w)  ;  and  that  therefore,  if  an  ambassador  con- 
spires the  death  of  the  sovereign  in  whose  land  he  is,  he 
may  be  condemned  and  executed  for  treason ;  though  if 
he  commits  any  other  species  of  treason,  it  is  otherwise, 
and  he  must  be  sent  to  his  own  country  (o).  And  these 
positions  seem  to  be  built  upon  good  appearance  of  rea- 
son. For  since,  as  we  have  formerly  shown  (jo),  all 
municipal  laws  act  in  subordination  to  the  primary  law 
of  nature,  and,  where  they  annex  a  punishment  to  na- 
tural crimes,  are  only  declaratory  of,  and  auxiliary  to, 
that  law ;  therefore  to  this  natural  universal  rule  of  jus- 
tice, ambassadors  as  well  as  other  men,  are  subject  in 
all  countries ;  and  of  consequence  it  is  reasonable  that, 
whenever  they  transgress  it,  there  they  shall  be  liable 
to  make  atonement  ( 5').  But,  however  these  principles 
might  formerly  obtain,  the  general  practice  of  this 
country,  as  well  as  of  the  rest  of  Europe,  seems  now  to 
pursue  the  sentiments  of  the  learned  Grotius,  that  the 
security  of  ambassadors  is  of  more  importance  than  the 
punishment  of  a  particular  crime  (r).  And  therefore, 
since  the  middle  of  the  seventeeth  century,  few  (if  any) 
examples  have  happened  where  an  ambassador  has  been 
punished  for  any  offence,  however  atrocious  in  its  na- 
ture (s). 

In  respect  to  civil  suits,  all  the  foreign  jurists  agree 
that  neither  an  ambassador,  nor  any  of  his  train  or  comites, 


(n)  1  EoU.  Eep.   175  ;  3  Bulstr.  taleon  Sa,  the  brother  and  secretary 

227 ;  4  Inst.  153.  of  the  Portugnese  ambassador,  was 

(o)  1  KoU.  Eep.  1?5.  tried,  convicted,  and  executed  for  an 

(^)  Vide  snp.  vol.  I.  p.  36.  atrocious  murder.    Mr.  Hume  (vol. 

(j)  Foster's  Discourses,  188.  7,  p.  237)  observes  upon  this  case, 

(r)  " Securitas  legatonim  utili-  that  "the  laws  of  nations  were  here 

tati  qius  ex  pasna  est  prmponde-  "  plainly  violated."     His  view  of 

rat." — (De  Jure  B.  et  P.  1.  2,  c.  18,  the  facts,  however,  is  erroneous;  for 

s.  4.)  he  supposes  that  Don  Pataleon  Sa 

(s)  In  the  year  1654,  during  the  was  "joined  with  his  brother  in  the 

protectorate  of  Cromwell,  Don  Pa-  "  same  commission," — a  statement 
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[can  be  prosecuted  for  any  debt  or  contract  in  the  courts 
of  that  kingdom  wherein  he  is  sent  to  reside  (J).  Yet 
Sir  Edward  Coke  maintains,  that  if  an  ambassador  make 
a  contract  which  is  good,  jure  gentium,  he  shall  answer  for 
it  here  (m).  But  the  truth  is,  so  few  cases  (if  any)  had 
arisen,  wherein  the  privilege  was  either  claimed  or  dis- 
puted, even  with  regard  to  civil  suits,  that  our  law-books 
are  (in  general)  quite  silent  upon  it  previous  to  the  reign 
of  Queen  Anne;  when  an  ambassador  from  Peter  the 
Great,  Czar  of  Muscovy,  was  actually  arrested  and  taken 
out  of  his  coach  in  London,  for  a  debt  of  fifty  pounds, 
which  he  had  there  contracted  (v. )  Instead  of  applying 
to  be  discharged  upon  his  privilege,  he  gave  bail  to  the 
action,  and  the  next  day  complained  to  the  queen.  The 
persons  who  were  concerned  in  the  arrest  were  examined 
before  the  privy  council,  of  which  the  Lord  Chief  Justice 
Holt  was  at  the  same  time  sworn  a  member  (x) ;  and 
seventeen  were  committed  to  prison  (y) ;  most  of  whom 
were  prosecuted  by  information  in  the  Court  of  Queen's 
Bench,  at  the  suit  of  the  attorney-general  {z) ;  and  at 
their  trial  before  the  lord  chief  justice  were  convicted  of 
the  facts  by  the  jury  (a),  the  question  of  law,  how  far 

which,  (though  he  cites  Thurloe  in  charge  d'affaires,  is  protected  in  the 
support  of  it,)  appears  to  he  incor-  same  manner    as    the  ambassador 
rcct.     See  the  Life  of  Chief  Justice  himself,  and  does  not  lose  his  pri- 
Rolle,  in  Lord  Campbell's  Lives  of  vilege,  (at  all  eventa  to  the  extent 
the  Chief    Justices.      See   also   a  of  being  protected  against  all  pro- 
Treatise   De    Legati  Delinquentis  cess,)  by  engaging  in  mercantile 
Judice  Competente,  by  Dr.  Richard  transactions.    See  Taylor  v.  Best, 
Zouch,  one  of  the  delegates  who  as-  14:  C.  B.  487 ;  Att.-Gen.  v.  Kent,  1 
sisted  at  the  trial;  by  which  it  ap-  Hm'l.  &  Colt.  30 ;  Magdalena  Steam 
pears  that  if  the  prisoner  could  have  Navigation  Company  v.  Martin,  2 
proved  that  he  was  a  colleague  in  Ell.  &  Ell.  95,  109. 
the    embassy,    (according    to    his  (m)  4  Inst.  153. 
plea,)  the  plea,  in  the  opinion  of  (v)  21st  July,  1708;  Boyer'sAn- 
the  doctor  at  least,  must  have  been  nals  of  Queen  Anne, 
allowed.                                                          (a)  25th  July,  1708  ;  ibid. 

(i)  It  may  be   observed,  that  a  (y)  25th  and  29th  July,  1708;  ibid. 

"  secretary  of   legation,"  acting  in  («)  23rd  October,  1708  ;  ibid, 

the  absence  of  the  ambassador  a,s  (ns)  14th  February,  1708 ;  ibid. 
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[those  facts  were  criminal,  being  reserved,  to  be  after- 
wards argued  before  the  judges ;  which  question  was  never 
determined  (b).  In  the  meantime  the  Czar  resented  this 
affront  very  highly,  and  demanded  that  the  sheriff  of 
Middlesex,  and  all  others  concerned  in  the  arrest,  should 
be  punished  with  instant  death  (c).  But  queen  Anne,  (to 
the  amazement  of  that  despotic  court,)  directed  her  secre- 
tary to  Inform  him,  "  that  she  could  inflict  no  punishment 
"  upon  any  the  meanest  of  her  subjects,  unless  warranted 
"  by  the  law  of  the  land ;  and  therefore  was  persuaded 
"  that  he  would  not  Insist  upon  impossibilities  "  {d).  To 
satisfy,  however,  the  clamours  of  the  foreign  ministers 
(who  made  it  a  common  cause),  as  well  as  to  appease  the 
wrath  of  Peter,  a  bill  was  brought  into  parliament  (e), 
and  afterwards  passed  into  a  law,- — to  prevent  and  punish 
such  outrageous  insolence  for  the  future  (_/).  And  with 
a  copy  of  this  Act  elegantly  embossed  and  illumiaated, 
accompanied  by  a  letter  from  the  queen,  an  ambassador 
extraordinary  was  conunissloned  to  appear  at  Moscow; 
who  declared,  "  that  though  "  her  majesty  could  not  in- 
"  flict  such  a  punishment  as  was  required,  because  of  the 
"  defect  in  that  particular  of  the  former  established  con- 
"  stitutions  of  her  kingdom,   yet,  with  the    unanimous 

(i)  Lord  Mansfield  says,  the  per-  1840,  Lord  Mansfield  declares,  that 

sons  convicted  were  never  brought  "the  statute  of  Queen  Anne  was 

up  to   receive   judgment,   "for  no  "  not  occasioned  by  any  doubt  whe- 

"  punishment    would    have     been  "  ther  the  law  of  nations,  particu- 

"  thought  by  the  Czar  an  adequate  "  larly  the  part  relative  to  public 

"  reparation.     Such  a  sentence  as  "  ministers,  was  not  part  of  the  law 

"  the  com-t  would  have  given,  he  "  of  England,   and  the   infraction 

"  would  have  thought  an  insult."  "  criminal ;  nor  intended  to  vary  an 

3  Burr.  1480.  "  iota  of  it."    And  he  proceeds  to 

(c)  17th  September,  1708;  Boyer's  say,  that  Lord  Talbot,  Lord  Hard- 
Annals  of  Queen  Anne.  wicke  and  Lord  Holt,  were  clearly 

((?)  11th  January,  1709;  Boyer's  of  the  same  opinion.    Moreover,  in 

Annals  of  Queen  Anne ;  Mod.  Un.  Viveash  v.  Becker,  (3  Mau.  &  Sel. 

Hist.  XXXV.  454.  284,)  this  statute  was  held   to  be 

(e)  See  Com.  Journ.  23rd  Decern-  declaratory  only  of  the  common  law 

bcr,  1708.  and  the  law  of  nations. 

( /)  7  Anne,  c.  12.     In  3  Burr. 
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["  consent  of  the  parliament,  she  had  caused  a  new  Act 
"  to  be  passed,  to  serve  as  a  law  for  the  future."  This 
humiliating  step  was  accepted  as  a  full  satisfaction  by 
the  Czar;  and  the  offenders,  at  his  request,  were  dis- 
charged from  all  further  prosecution  (^). 

This  statute  recites  the  arrest  which  had  "  been  made 
"  in  contempt  of  the  protection  granted  by  her  majesty, 
"  contrary  to  the  law  of  nations,  and  Lq  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other  public 
"  ministers  have  at  all  times  been  thereby  possessed  of, 
"  and  ought  to  be  kept  sacred  and  inviolable ;  "  wherefore 
it  enacts,  that  for  the  future  all  writs  and  process  whereby 
the  person  of  any  ambassador,  or  of  his  domestic  servant, 
may  be  arrested,  or  his  goods  distrained  or  seized,  shall  be 
utterly  null  and  void ;  and  the  persons  prosecuting,  so- 
liciting, or  executing  such  process,  shall  be  deemed  vio- 
lators of  the  law  of  nations,  and  disturbers  of  the  public 
repose;  and  shall  suffer  such  penalties  and  corporal 
punishment  as  the  lord  chancellor  and  the  two  chief  jus- 
tices, or  any  two  of  them,  shall  think  fit.  But  it  is  ex- 
pressly provided,  that  no  trader,  within  the  description 
of  the  bankrupt  laws,  who  shall  be  in  the  service  of  any 
ambassador,  shall  be  privileged  or  protected  by  the  Act: 
nor  shall  any  one  be  punished  for  arresting  an  ambassa- 
dor's servant,  unless  his  name  be  registered  with  the  se- 
cretary of  state,  and  by  him  transmitted  to  the  sheriffs  of 
London  and  Middlesex  (A):  exceptions  that  are  strictly 
conformable  to  the  rights  of  ambassadors,  as  observed  in 
the  most  civilized  countries.  And  in  consequence  of 
this  statute,  thus  declaring  and  enforcing  the  law  of 
nations,  these  privileges  are  now  held  to  be  part  of  the 
law  of  the  land,  and  are  as  such  allowed  in  the  courts 
of  common  law  (A). 

(g)  See  Boyer'a  Annals  of  Queen  (i)  See  Van  Bynkersh.  u.  16. 

Anne.  (A)  See  2  Stra.  797;  2  Ld.  Raym. 

(A)  Seacomb  v.  Bowlney,  1  Wils.  1524;  Seacomb  v.  Bowlney,  1  Wils. 

20.  20 ;  3  WUs.  35  ;  Triquet  v.  Bath,  1 
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[2.  It  is  also  the  sovereign's  prerogative  to  make 
treaties,  leagues  and  alliances  with  foreign  states  and 
princes  (?).  For  it  is  by  the  law  of  nations  essential  to 
the  goodness  of  a  league,  that  it  be  made  by  the  sove- 
reign power  (m) ;  and  then  it  is  binding  upon  the  whole 
community ;  and  in  England  the  sovereign  power,  quoad 
hoc,  is  vested  in  the  person  of  the  king.  "Whatever  con- 
tracts therefore  he  engages  in,  no  other  power  in  the 
kingdom  can  legally  delay,  resist  or  annul.  And  yet, 
lest  this  plenitude  of  authority  should  be  abused  to  the 
detriment  of  the  public,  the  constitution  (as  was  hiated 
before)  hath  here  interposed  a  check  by  the  means  of 
parliamentary  impeachment ;  for  the  punishment  of  such 
ministers  as  from  criminal  motives  advise  or  conclude  any 
treaty,  which  shall  afterwards  be  judged  to  derogate 
from  the  honour  and  interest  of  the  nation.] 

3.  Upon  the  same  principle  the  sovereign  has  also  the 
prerogative  of  making  war  and  peace  (w).  For  it  is  held 
by  the  writers  on  the  law  of  nations,  that  the  right  of 
making  war,  which  by  nature  subsisted  in  every  indi- 
vidual, has  become  vested  in  the  sovereign  power  of  each 
society  (o) ;  and  that  this  right  is  given  up,  not  only  by 
individuals  but  even  by  the  entire  body  of  a  people  that 
are  under  the  dominion  of  a  sovereign.  [It  would  indeed 
be  extremely  improper  that  any  number  of  subjects  should 
have  the  power  of  binding  the  supreme  magistrate,  and 
putting  him,  against  his  will,  in  a  state  of  war.  What- 
ever hostilities  therefore  may  be  committed  by  private 

BL  Rep.  471  ;   3  Burr.  1478,  1676,  3  ;  1  Chitty's  Commercial  Law,  38, 

1731 ;  3  Wils.  83  j  Viyeash  v.  Becker,  615. 

3  M.  &  S.  284  ;  Delvalle  v.  Plomer,  (m)  Pnff.  L.  of  N.  b.  8,  c.  9,  s.  6. 

3  Camp.  47  J  4  Burr.  2016;  Hopkins  (n)  Com.  Dig.  Prerogative,  C.  1, 

■v.  De  Bobeck,  3  T.  E.  79  ;  Novello  2,  3;  Bac.  Ab.  Prerog.  D.  4;  1  Chit. 

■u.  Toogood,  1  Bam.  &  Cress.  554  ;  Commercial  Law,  392,  414. 

Magdalena  Steam  Navigation  Com-  (o)  Puff.  b.  8,  c.  6,  3.  8,  and  Bar- 

pany  v.  Martin,  2  Ell.  &  Ell.  95.  bey.  in  loc. 
(Z)  Com.  Dig.  Prerogative,  B.  2, 
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[citizens,  the  State  ought  not  to  be  affected  thereby ;  un- 
less it  should  justify  their  proceedings.  Such  unautho- 
rized volunteers  in  violence  are  not  ranked  among  open 
enemies,  but  are  treated  like  pirates  and  robbers  (p); 
according  to  that  rule  of  the  civil  law,  "  hostes  hi  sunt, 
gut  nobis,  aut  quihus  nos,  puhlice  helium  decrevimus ; 
cateri,  latrones  aut  prcedones  sunt "  {q).  Indeed,  the 
reason  given  by  Grotius,  why  according  to  the  law  of 
nations  a  denunciation  of  war  ought  always  to  precede 
the  actual  commencement  of  hostilities,  is  not  so  much 
that  the  enemy  may  be  put  upon  his  guard,  (which  is 
matter  rather  of  magnanimity  than  right,)  but  that  it 
may  be  certainly  clear  that  the  war  is  not  undertaken 
by  private  persons,  but  by  the  will  of  the  whole  com- 
munity (/•) ;  whose  right  of  willing  is  in  this  case  trans- 
ferred to  the  supreme  magistrate  by  the  fundamental 
laws  of  society.  Accordingly,  with  us  in  England,  in 
order  to  make  a  war  completely  effectual,  it  is  necessary 
that  it  be  publicly  declared  and  duly  proclaimed  by  the 
sovereign's  authority ;  and  then  all  parts  of  both  the 
contending  nations,  from  the  highest  to  the  lowest,  are 
bound  by  it.  And  in  what  ever  body  the  right  resides 
of  beginning  a  national  war,  in  that  body  also  must 
reside  the  right  of  ending  it,  or  the  power  of  making 
peace.  But  the  same  check  of  parliamentary  impeach- 
ment, for  improper  or  inglorious  conduct,  in  beginning, 
conducting,  or  concluding  a  national  war,  is  in  general 
sufficient  to  restrain  the  ministers  of  the  crown  from  a 
wanton  or  injurious  exertion  of  this  great  prerogative.] 

4.  As  delay  in  declaring  war  [may  sometimes  be  de- 
trimental to  individuals  who  have  suffered  by  depre- 
dations from  foreign  potentates,  our  laws  have  in  some 

(jp)  By  2  Hen.  5,  st.  1,  c.  6,  such  by  20  Hen.  6,  c.  11. 
conduct  was  made  to  amount  to  the  (q)  Ff.  50,  16,  118. 

crime  of  treason.    But  this  species  (jr)  De  Jure  B.  et  P.  1.  3,  c.  3,  s. 

of  treason  was  afterwards  abolished  11. 
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[respects  armed  the  subject  with  powers  to  impel  the 
prerogative,  by  authorizing  the  issue  by  the  crown  of 
letters  of"  marque  and  reprisal,  upon  due  demand ;  the 
prerogative  of  granting  which,  is  nearly  related  to,  and 
plainly  derived  from,  that  other  of  making  war;  this 
being  indeed  only  an  incomplete  state  of  hostilities,  and 
generally  ending  in  a  formal  denunciation  of  war.  These 
letters  are  justifiable  by  the  law  of  nations,  whenever 
the  subjects  of  one  state  are  oppressed  and  injured  by 
those  of  another;  justice  being  denied  by  that  state  to 
which  the  oppressor  belongs  (s).  In  such  a  case  letters 
of  marque  and  reprisal, — words  used  as  synonymous, 
and  signifying,  the  latter,  a  taking  in  return,  the  former, 
the  passing  the  frontiers  in  order  to  such  taking  {t), — 
may  be  obtained,  in  order  to  seize  (wherever  they  may 
be  found)  the  bodies  or  goods  of  the  subjects  of  the 
offending  state,  until  satisfaction  be  made.  And  indeed 
this  custom  of  reprisal  seems  dictated  by  nature  herself; 
for  which  reasons  we  find  in  the  most  antient  times  very 
notable  instances  of  it  (m).  But  here  the  necessity  is 
obvious  of  calling  in  the  sovereign  power,  to  determine 
when  reprisals  may  be  made;  else  every  private  sufferer 
would  be  a  judge  in  his  own  cause.  In  pursuance  of 
which  principle,  it  is  with  us  declared  by  the  statute  4 
Henry  V.  c.  7,  that  if  any  subjects  of  the  realm  are  op- 
pressed by  any  foreigners  in  the  time  of  truce,  the  king 
will  grant  marque  in  due  form,  to  all  that  feel  themselves 
grieved.  Which  form  is  thus  directed  to  be  observed  : 
the  sufferer  must  first  apply  to  the  lord  privy  seal,  and 

(s)  De  Jure  B.  et  P.  1.  3,  c.  2,  ss.  a  prize  won  at  the  Elian  games  by 

4,  5.  his  father  Neleus,  and  for  debts  due 

{t)  Dufresne,  tit.  Marca.  to  many  private  subjects  of  the  Py- 

(u)  See,  for  example,  the  account  lian  kingdom ;  out  of  which  booty 

given  by  Nestor,  in  the  eleventh  the  king  took  three  hundred  head  of 

book  of  the  Hiad,  of  the  reprisals  cattle  for  his  own  demand,  and  the 

made  by  himself  on   the  Epeian  rest  were  equitably  divided  among 

nation ;  from  whom  he  took  a  mul-  the  other  creditors, 
titude  of  cattle,  as  a  satisfaction  for 
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[he  shall  make  qut  letters  of  request  under  the  privy-seal ; 
and  if,  after  such  request  of  satisfaction  made,  the  party- 
required  do  not  within  convenient  time  make  due  satis- 
faction or  restitution  to  the  party  grieved,  the  lord  chan- 
cellor shall  make  him  out  letters  of  marque  under  the 
great  seal ;  and  by  virtue  of  these,  he  may  attack  and 
seize  the  property  of  the  aggressor  nation,  without  hazard 
of  being  condemned  as  a  robber  or  pirate.]  But  this 
manner  of  granting  letters  of  marque  has  been  long  dis- 
used, and  the  term  itself  is  now  somewhat  differently  ap- 
plied. For  as  during  war,  if  a  subject  should  take  an 
enemy's  ship  without  commission  from  the  king,  the  prize 
would,  by  the  effect  of  the  prerogative,  become  an  admi- 
ralty droit  (a;),  and  would  belong  not  to  the  captor,  but 
the  crown — therefore,  in  order  to  encourage  merchants 
and  others  to  fit  out  privateers,  or  armed  ships,  the  lords 
of  the  admiralty  have  been  empowered  by  various  acts 
of  parliament,  and  sometimes  by  proclamation  of  the  king 
in  council,  to  grant  commissions,  in  time  of  war,  to  the 
owners  of  such  ships,  and  to  direct  that  the  prizes  cap- 
tured by  them  shall  be  divided  between  such  owners, 
the  captains,  and  the  crews.  These  commissions,  when 
granted,  have  been  usually  denominated  "letters  of 
marque ; "  and  it  is  in  that  sense  alone  that  the  term 
occurs  in  our  own  times  (y). 

5.  [Upon  exactly  the  same  reason  stands  the  preroga- 
tive of  granting  safe-conducts ;  without  which,  by  the  law 


(»)  Vin.  Abr.  Prerog.  N.  A.  pi.  to  privateers ;  but  by  order  in  coun- 

22  J  NichoU  v.  Goodall,  10  Ves.  155.  oil,  dated  29th  March,  1854,  "gene- 

(y)  As  to  letters  of  marque,  see  ral  reprisals"  were  granted  against 

29  Geo.  2,  c.  34 ;  19  Geo.  3,  c.  67  ;  the  ships,  vessels  and  goods  of  the 

24  Geo.  3,  c.  47  ;  Molloy,  c.  3,  s.  8 ;  Emperor  of  all  the  Enssias,  to  give 

Caith.  399;  5  Bob.  Eep.  9j  2  Vern.  the  benefit  of  the  prizes  taken  by 

692  ;  Stirling  v.  Vanghan,  11  East,  her  Majesty's  ships  to  the  captors. 

619.    In  the  late  war  with  Russia  (See  17  &  18  Vict.  c.  18.) 
no  "  letters  of  marque  "  were  issued 
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[of  nations,  no  member  of  one  society  has  a  right  to  intrude 
into  another  (z/).  And  therefore  Puffendorf  very  justly 
resolves  (2),  that  it  is  left  in  the  power  of  all  states  to  take 
such  measures  about  the  admission  of  strangers  as  they 
think  convenient;  those  being  ever  excepted  who  are 
driven  on  the  coasts  by  necessity,  or  by  any  cause  that 
deserves  pity  or  compassion.  By  our  laws  great  tender- 
ness is  shown  not  only  to  foreigners  in  distress  (as  will 
appear  when  we  come  to  speak  of  shipwrecks),  but  with 
regard  also  to  the  admission  of  strangers  who  come  spon- 
taneously.] For  so  long  as  their  nation  continues  at  peace 
with  ours,  they  enjoy  the  right  of  residence  here  with 
other  large  privileges,  which  have  already  been  sufficiently 
explained  (a).  [But  no  subject  of  a  nation  at  war  with 
us  can  come  into  the  realm,  nor  travel  himself  upon  the 
high  seas,  or  send  his  goods  and  merchandize  from  one 
place  to  another,  without  danger  of  being  seized  by  our 
subjects,  unless  he  has  letters  of  safe-conduct ;  which  by 
divers  antient  statutes  must  be  granted  under  the  great 
seal  and  inroUed  in  chancery,  or  else  are  of  no  effect  (b) : 
the  crown  being  supposed  the  best  judge  of  such  emer- 
gencies, as  may  deserve  exemption  from  the  general  law 
of  arms.  But  passports  under  the  sovereign's  sign- 
manual,  or  licences  from  his  ambassadors  abroad,  are 
now  more  usually  obtained  than  letters  of  safe-conduct, 
and  are  allowed  to  be  of  equal  validity  (c).  J 

The  law  of  England, —  a  commercial  country, — pays 
(it  may  be  remarked)  a  very  particular  regard  to  foreign 
merchants.  Thus,  for  example,  by  Magna  Charta,  (cap. 
30,)  [if  a  war  breaks  out  between  us  and  their  country, 
they  shall  be  attached  (if  in  England)  without  harm  of 
body  or  goods,  till  the  king  or  his  chief  justiciary  be 

Qy)  Com.  Dig.  Prerogative,  B.  5;  (J)  See  15  Hen.  6,  c.  3  ;  18  Hen. 

1  Chitty's  Commercial  Law,  60, 487.  6,  t.  8  ;  20  Hen.  6,  c.  1. 

(z)  Law  of  N.  and  N.  bk.  3,  c.  3,  (e)  As  to  the  offence  of  violation 

a.  9.  of  safe-conducts  or  passports,  vida 

(a)  Vide  sup.  p.  435  et  seq.  post,  bk.  VI.  C.  VIII. 

VOL.  II.  M  M 
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[informed  how  our  merchants  are  treated  in  the  land  with 
which  we  are  at  war ;  and,  if  ours  be  secure  in  that 
land,  they  shall  be  secure  in  ours.  This  seems  to  have 
been  a  common  rule  of  equity  among  all  the  northern 
nations;  for  we  learn  from  Stiernhook,  that  it  was  a 
maxim  among  the  Goths  and  Swedes,  "  quam  legem 
"  exteri  nobis  posuere,  eandem  Hits  poneinus"  (d).  But 
it  is  somewhat  extraordinary  that  it  should  have  found  a 
place  in  Magna  Charta,  a  mere  interior  treaty  between 
the  king  and  his  natural  born  subjects :  which  occasions 
the  learned  Montesquieu  to  remark  with  a  degree  of  ad- 
miration, "  that  the  English  have  made  the  protection  of 
"foreign  merchants  one  of  the  articles  of  their  national 
"  liberty  "(e).  But  indeed  it  well  justifies  another  ob- 
servation which  he  has  made,  "  that  the  English  know 
"  better  than  any  other  people  upon  earth  how  to  value 
"  at  the  same  time  these  three  great  advantages,  religion, 
"  liberty,  and  commerce  "  (/).] 

The  prerogatives  of  the  sovereign  hitherto  considered 
relate  to  this  nation's  intercourse  with  foreign  nations ; 
in  all  of  which  he  is  considered  as  the  delegate  or  repre- 
sentative of  his  people.  But  in  domestic  affairs  he  is 
considered  in  a  great  variety  of  other  characters,  which 
will  now  lead  us  to  the  enumeration  of  many  additional 
prerogatives. 

6.  The  sovereign  [is  a  constituent  part  of  the  supreme 
legislative  power ;  and,  as  such,  has  the  prerogative  of 

(<?)  De  Jure  Sueon.  1.  3,  c.  4.  canonists  went  so  far  in  the  same 
(e)  Sp.  L.  20,  13.  direction  "  as  to  declare  trade  in- 
(/ )  Sp.  L.  20,  7.  Blackstone  "  consistent  witli  Christianity,"  ex- 
takes  occasion  here  (vol.  i.  p.  261),  tending  this  denunciation  also  to 
to  contrast  the  "  genius  of  the  Ro-  "  the  profession  of  the  law."  This 
"  man  people,  who  in  their  manners,  (he  says),  was  so  determined  at  the 
"  their  constitution,  and  even  in  council  of  Melfi,  under  Pope  Urban 
"  their  laws,  treated  commerce  as  a  the  Second,  A.D.  1090,  and  he  cites 
"  dishonourable  employment,"  and  Decret.  1,  88,  11 ;  Act.  Concil.  apud 
cites  C.  4,  63,  3.    He  adds,  that  the  Baron,  c.  16. 
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[rejecting  sucli  provisions  in  parliament  as  he  judges  im- 
proper to  be  passed.  The  expediency  of  which  consti- 
tution has  before  been  evinced  at  large  (ff).^  We  shall 
only  remark  here,  that  the  king  is  not  in  general  bound 
by  act  of  parliament,  unless  named  therein  by  special 
and  particular  words  (h).  The  most  comprehensive 
words  that  can  be  devised  (as  "  any  person  or  persons, 
bodies  politic  or  corporate,"  and  the  like,)  affect  him  not 
so  as  to  restrain  or  diminish  in  the  least  any  of  his  rights 
or  interests  (z).  [For  it  would  be  of  most  mischievous 
consequence  to  the  public,  if  the  strength  of  the  executive 
power  were  liable  to  be  curtailed  without  its  own  express 
consent,  by  constructions  and  implications  of  the  subject. 
Yet,  where  an  act  of  parliament  is  expressly  made  for 
the  preservation  of  public  rights  and  the  suppression 
of  public  wrongs,  and  does  not  interfere  with  the  estab- 
lished rights  of  the  crown,  it  is  said  to  be  binding  as 
well  upon  the  sovereign  as  upon  the  subject  (A):  and, 
likewise,  the  sovereign  may  take  the  benefit  of  any  Act, 
though  he  be  not  specially  named  therein  (Z), 

7,  The  sovereign  is  considered,  in  the  next  place,  as 
the  first  in  military  command  within  the  kingdom.  The 
great  end  of  society  is  to  protect  the  weakness  of  indi- 
viduals by  the  united  strength  of  the  community :  and 
the  principal  use  of  government  is  to  direct  that  united 
strength  in  the  best  and  most  effectual  manner  to  answer 
the  end  proposed.  Monarchical  government  is  allowed 
to  be  the  fittest  of  any  for  this  purpose ;  it  follows  there- 
fore, from  the  very  end  of  its  institution,  that  in  a  mo- 
narchy the  military  power  must  be  trusted  in  the  hands 
of  the  prince. 

In  his  capacity,  therefore,  of  general  of  the  kingdom, 

(^)  Vide  sup.  p.  351  et  seq.  (k)  Magdalen  College  case,  11 

(A)  Bac.  Ab.  Prerogatiye,  E.  6.        Kep.  71. 
(i)  Magdalen    College   case,   11         (?)  7  Rep.  32. 
Eep.  74. 

M  M  2 
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[the  sovereign  has  the  sole  power  of  raising  and  regu- 
lating fleets  and  armies.  Of  the  manner  in  which  they 
are  raised  and  regulated  we  shall  speak  more,  when  we 
come  to  consider  the  royal  forces.  We  are  now  only  to 
consider  the  prerogative  of  enlisting  and  of  governing 
them  :  which  indeed  was  disputed  and  claimed,  contrary 
to  all  reason  and  precedent,  by  the  Long  Parliament  of 
King  Charles  the  first :  but,  upon  the  restoration  of  his 
son,  was  solemnly  declared  by  the  statute  13  Car.  II.  c. 
6,  to  be  in  the  king  alone :  for  that  the  sole  supreme 
government  and  command  of  the  militia  within  all  his 
majesty's  realms  and  dominions,  and  of  all  forces  by  sea 
and  land,  and  of  all  forts  and  places  of  strength,  ever 
was  and  is  the  undoubted  right  of  his  majesty,  and  his 
royal  predecessors,  kings  and  queens  of  England ;  and 
that  both  or  either  house  of  parliament  cannot,  nor  ought 
to,  pretend  to  the  same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only 
to  fleets  and  armies,  but  also  to  forts,  and  other  places 
of  strength  within  the  reahn :  the  sole  prerogative  as 
well  of  erecting,  as  manning  and  governing,  of  which 
belongs  to  the  sovereign  in  his  capacity  of  general  of  the 
kingdom  (m) ;  and  all  lands  were  formerly  subject  to  a 
tax,  for  building  of  castles  wherever  he  thought  proper. 
This  was  one  of  the  three  things,  from  contributing  to 
the  performance  of  which  no  lands  were  exempted ;  and 
therefore  called  by  our  Saxon  ancestors  the  "  trinoda 
necessitas :  sc.  pontis  reparatio,  arcis  constructio,  et  expe- 
ditio  contra  hostem "  (w).  And  this  they  were  called 
upon  to  do  so  often,  that,  as   Sir  Edward  Coke  from 

(to)  2  Inst.  30;  Com.  Dig.Prero-  See  also  23  &  24  Vict.  c.  112,  for 

gative,  C.  4.    Notice  may  be  taken  making   better   provision   for  ac- 

here  of  23  &  24  Vict.  c.  109,  an  Act  quiring  land  for  the  defence  of  the 

for  defraying  the  expenses  of  con-  realm. 

structing  fortifications  for  the  pro-  (re)  Cowel's  Interpr.  tit.  Castello- 

tection  of  arsenals  and  dockyards,  rum  Operatic ;   Seld.  Jan.  Ang.  1, 

and  of  erecting  a  central  arsenal.  42. 
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[Matthew  Paris  assures  us  (o),  there  were,  in  the  time  of 
Henry  the  second,  1115  castles  subsisting  in  England. 
The  iaconveniences  of  which,  when  granted  out  to  private 
subjects,  the  lordly  barons  of  those  times,  were  severely 
felt  by  the  whole  kingdom ;  for,  as  William  of  New- 
burgh  remarks  in  the  reign  of  King  Stephen,  "  erant  in 
Anglid  quodammodo  tot  reges  vel  potius  tyranni,  quot 
domini  castellorum  : "  but  it  was  felt  by  none  more  sen- 
sibly than  by  two  succeeding  princes.  King  John  and 
King  Henry  the  third.  And,  therefore,  the  greatest 
part  of  them  being  demolished  in  the  barons'  wars,  the 
kings  of  after  times  were  very  cautious  of  suffering  them 
to  be  rebuilt  in  a  fortified  manner:  and  Sir  Edward 
Coke  lays  it  down  (p),  that  no  subject  can  build  a  castle, 
or  house  of  strength  embattled,  or  other  fortress  defen- 
sible, without  the  licence  of  the  king ;  for  the  danger 
which  might  ensue,  if  every  man  at  his  pleasure  might 
do  it. 

It  is  partly  upon  the,  same,  and  partly  upon  a  fiscal 
foundation,  to  secure  his  marine  revenue,  that  the  sove- 
reign has  the  prerogative  of  appointing  ports  and  havens, 
that  is,  such  places  as  he  in  his  wisdom  sees  proper,  for 
persons  and  merchandize  to  pass  into  and  out  of  the 
realm  (5').  By  the  feodal  law  all  navigable  rivers  and 
havens  were  computed  among  the  regalia  (r),  and  were 
subject  to  the  sovereign  of  the  state.  And  in  England 
it  hath  always  been  holden,  that  the  sovereign  is  lord  of 
the  whole  shore  (s),  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of 
the  realm  (<):    and  therefore,  so  early  as  the  reign  of 


(0)  2  Inst.  31.  mention  must  be  made  of  the  cinti'ue 

(p)  I  Inst  5.  i^orti,  viz.  Hastings,  Eomney.Hythe, 

(j)  See  Hale  de  Portibus  Maris.  DoTer,  and  Sandwich.      On  these 

(»■)  2  Peud.  t.  26;  Crag.  1, 15, 15.  ports  extensive  privileges  were  con- 

(«)  r.  N.  B.  113;  vide  sup.  vol.  I.  ferred  by  our  early  sovereigns,  par- 

p.  457.  ticularly  by  William  the  Conqueror 

(f)  Dav.  9,   56.      Among   these  and  King  John  ;    and   two   other 
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[King  John,  we  find  ships  seized  by  the  king's  officers  for 
putting  in  at  a  place  that  was  not  a  legal  port  (m).  These 
legal  ports  were  undoubtedly  at  first  assigned  by  the 
crown ;  siace  to  each  of  them  a  court  of  portmote  was 
incident,  the  jurisdiction  of  which  must  flow  from  the 
royal  authority  (»).  The  great  ports  of  the  sea  are  also 
referred  to,  as  well  known  and  established,  by  statute  4 
Hen.  IV.  c.  20,  which  prohibits  the  landing  elsewhere 
under  pain  of  confiscation ;  and  the  statute  1  Eliz.  c.  11, 
recites,  that  the  franchise  of  landing  and  discharging  had 
been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the 
franchise  of  havens  and  ports,  yet  he  had  not  the  power 
of  narrowing  and  confining  their  limits  when  once  esta- 
blished ;  but  any  person  had  a  right  to  load  or  discharge 
his  merchandize  in  any  part  of  the  haven ;  whereby  the 
revenue  of  the  customs  was  much  impaired  and  dimi- 
nished, by  fraudulent  landings  in  obscure  and  private 
corners.]  This  abuse  occasioned  statutes  {x)  to  be  passed 
enabling  the  Crown  to  ascertain  the  limits  of  all  ports, 
and  to  assign  proper  quays  therein  for  the   exclusive 


towns,  Winclielsea  and  Eye,  were 
subsequently  added  to  their  num- 
ber. Prom  their  position,  lying  more 
immediately  exposed  to  attacks  from 
the  French  coast,  they  were  sup- 
posed to  be  among  the  most  im- 
portant places  in  the  kingdom,  and 
were  placed  under  the  especial  cus- 
tody of  a  lord  marden;  and,  before 
the  Eeform  Act  of  1832,  they  sent 
(including  certain  boroughs  at- 
tached to  them)  no  less  than  sixteen 
members  to  parliament.  These,  how- 
ever, by  the  effect  of  that  Act,  were 
reduced  to  eight.  The  cinque  ports 
still  possess  a  peculiar  maritime  ju- 
risdiction ;  as  to  which  see  51  Geo. 
3,  c.  36  i  1  &  2  Geo.  4,  c.  76,  ss.  1—5, 
15,  16, 18 ;  6  Geo.  4,  c.  126  j  5  &  6 


"Wm.  4,  c.  f  6 ;  6  &  7  WiU.  4,  c.  105, 
S3. 10  and  11 ;  17  &  18  Vict.  c.  120, 
ss.  8,  11,  in  sched.;  and  18  &  19 
Vict.  c.  48,  s.  10.  Until  recently, 
the  lord  warden  of  the  cinque  ports 
and  the  constable  of  Dover  castle 
had,  also,  a  local  jurisdiction  in 
relation  to  civil  suits  and  proceed- 
ings : — ^but  this  was  taken  away  by 
18  &  19  Vict.  c.  48  (amended  by 
20  &  21  Vict.  c.  1).  See  also  27  & 
28  Vict.  c.  80,  as  to  petty  sessions 
within  the  cinque  ports. . 

(u)  Madox,  Hist.  Exch.  530. 

(V)  4  Inst.  148. 

(JB)  See  1  EUz.  c.  11 ;  and  13  & 
14  Car.  2,  c.  11 ;  both  of  which  Acts 
were  repealed  by  6  Geo,  4,  o.  105. 
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landing  and  loading  of  merchandize ;  and  this  duty,  as 
well  as  those  of  appointing  ports  and  sub-ports,  and  de- 
claring the  limits  thereof,  is  now  confided,  by  16  &  17 
Vict.  c.  107,  s.  9,  to  the  commissioners  of  her  majesty's 
treasury  (y).  There  are  also,  with  regard  to  ports  or 
harbours,  several  other  Acts  of  importance  («).  By  19 
Geo.  III.  c.  22,  certain  nuisances  in  harbours  are  re- 
strained. By  46  Geo.  III.  c.  153,  (amended  by  25  & 
26  Vict.  c.  69,  s.  15,)  no  pier,  quay,  wharf,  jetty,  breast 
or  embankment  shall  be  erected  in  or  near  to  any  public 
harbour  in  the  United  Kingdom  or  any  river  communi- 
cating therewith,  so  far  as  the  tide  flows  up  the  same, 
without  giving  one  month's  notice  to  the  Board  of  Trade, 
— with  a  saving  however  of  the  privileges  of  the  city  of 
London,  By  54  Geo.  III.  c.  159,  the  Admiralty  is  en- 
trusted with  the  duty  of  regulating  the  mooring  of  vessels 
in  all  ports  and  harbours  (a).  By  10  &  11  Vict.  c.  27, 
the  provisions  ordinarily  inserted  in  local  Acts  passed 
for  the  construction  and  improvement  of  particular  har- 
bours, docks  and  piers — are  consolidated  into  a  single 
statute,  so  as  to  be  embodied  in  any  special  Act  without 

(y)  By  16  &  17  Xict.  c.  107,  s.  109  and  c.  112,  25  &  26  Vict.  c.  78, 

10,  the  commissioners  may  appoint  27  &  28  Vict.  c.  109,  28  &  29  Vict. 

"  warehousing  ports,"  and  by  s.  13,  c.  61,  and  30  &  31  Vict.  cc.  24, 145, 

"  sufferance  wharves,"  for  the  pur-  as  to  the  ports  of  Dover  and  Port- 

pose  of  the  customs.  Iwnd  ;  26  &  27  Vict.  c.  71,'(  amended 

{z)  In  addition  to  the  more  gene-  and  continued  by  27  &  28  Vict.  c. 

ral  enactments  referred  to  in  the  102,  and  28  &  29  Vict.  c.  120,)  aa  to 

text,  there  are  also  the  following  the  harbour  of  Barmich ;   and  26 

Acts  on  this  subject  in  regard  to  &  27  Vict.  c.  72,  as  to  the  harbour 

particular  harbours  ; — 13  &  14  Vict.  of  Homfh. 

c.  1 16,  20  &  21  Vict.  c.  32,  as  to  the  (o)  By  64  Geo.  3,  c.  159,  ss.  14, 

harbour  of  refuge  in  the   Isle  of  16,  the  duty  of  regulating  the  man- 

Portland;  11  &  12  Vict.  c.  76,  and  ner  in  which  iallast  or  shingle  may 

17  &  18  Vict.  c.  44,  (amended  by  25  be  taken  from  the  shores  or  banks 

&  26  Vict.  c.  69,  s.  17,)  as  to  the  of  ports  and  harbours,  was  also  en- 

Soh/head  harbours;  23  &  24  Vict.  trusted  to  the  Admiralty.    By  25 

c.  56,  26  &  27  Vict.  c.  86,  and  27  &  &  26  Vict.  c.  69,  s.  6,  this  jurisdic- 

28  Vict.  c.  62,  as  to  the  harbours  of  tion  was  transferred  to  the  Board  of 

the  Isle  of  Man;  23  &  24  Vict.  c.  Trade. 
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needless  repetition.  And  with  the  object  of  obviating 
the  necessity,  in  certain  cases,  of  obtaining,  at  great 
expense,  a  special  local  Act  for  such  construction,  the 
Board  of  Trade  is  now  enabled  by  24  &  25  Vict.  c. 
45  (h),  to  make  provisional  orders  authorizing  the  con- 
struction of  any  pier,  harbour,  quay,  wharf,  jetty  or  ex- 
cavation, by  private  undertakers  upon  their  application 
to  the  Board  (c).  But  such  orders  are  of  no  validity 
or  force  until  the  confirmation  thereof  by  act  of  par- 
liament {d). 

The  erection  of  beacons,  lighthouses,  and  sea-marks, 
is  also  incident  to  this  branch  of  the  royal  prerogative ; 
[whereof  the  first  were  antiently  used  in  order  to  alarm 
the  country  in  case  of  the  approach  of  an  enemy;  and  all 
of  them  are  signally  useful  in  guarding  and  preserving 
vessels  at  sea  by  night  as  well  as  by  day.  For  this  pur- 
pose the  sovereign  hath  power,  by  commission  under  his 
Grreat  Seal  (e),  to  cause  them  to  be  erected  in  fit  and 
convenient  places  (/),  as  well  upon  the  lands  of  the  sub- 
ject, as  upon  the  demesnes  of  the  Crown  {g).\  A  power, 
however,  of  the  same  general  nature  is  now,  by  statute, 
also  vested  in  certain  bodies  subordinate  to  the  Crown ; 
viz.  in  the  Trinity-house,  for  England  and  Wales  and 
the  Channel  Islands ;  and  in  other  authorities,  for  Scot- 
land, the  Isle  of  Man,  and  Ireland,  respectively  (A). 
And  as  the  regulation  of  beacons,  lighthouses,  and  sea- 
marks chiefly  falls  under  their  jurisdiction,  the  subject 
shall  be  postponed  until  we  arrive  at  a  division  of  the 

(J)  Vide  sup.  p.  495.    This  Act  Vict.  cc.  47,  80;  25  &  26  Vict.  c.  30; 

is  amended  by  25  Vict.  c.  19,  and  c.  69,  ss.  20—22 ;   26  &  27  Vict. 

25  &  26  Vict.  c.  69,  ss.  11—14.  c.  81 ;  29  Vict.  t.  30. 

(c)  Such  orders  may  empower  the  (d)  The  30  &  31  Viet.  c.  33,  is  an 

undertakers  to  levy  rates  and  borrow  example  of  such  a  confirmatory  Act. 
money  for  such  works  ;  and  funds  (e)  3  Inst.  204  ;  4  Inst.  148. 

in  aid  of.  the  works  may  also  he  ad-  (/)  Bot.  Glaus.  1  Rich.  2,m.  42 ; 

vanced  out  of  the  consolidated  fund,  Pryune  on  4  Inst.  136. 
and  by  the  public  works  loan  com-  (^)  Sid.  158  ;  4  Inst.  149. 

tnissioners,  as  to  which  see  24  &  25  (li)  17  &  18  Vict.  c.  104,  s.  389. 


CHAP.  VI. — OF  THE  KOYAL  PEEEOGATIVE.     537 

work  in  which  some  notice  is  taken  of  the  Trinity-house 
and  Light-house  authorities,  who  will  be  found  to  be 
placed  under  the  general  superintendence  of  the  Board 
of  Trade  (e). 

To  this  branch  of  the  prerogative  may  also  be  referred 
the  power  vested  in  her  majesty  by  statute  16  &  17  Vict. 
0.  107,  to  prohibit,  by  proclamation  or  order  in  council, 
the  importation  of  arms,  ammunition,  gunpowder,  or  other 
goods  {k) ;  or  the  exportation  (and  the  carriage  coastwise) 
of  the  articles  above  specified,  or  of  military  and  naval 
stores,  or  of  any  provisions  capable  of  being  used  as  food 
by  man  (Z).  To  the  same  head  belongs  [the  right 
which  the  sovereign  has,  whenever  he  sees  proper,  of 
confining  his  subjects  to  stay  within  the  realm,  or  of  re- 
calling them  when  beyond  the  seas.  It  is  true  that,  by 
the  common  law,  every  man,  as  the  general  rule,  may  go 
out  of  the  realm  for  whatsoever  cause  he  pleaseth,  without 
obtaining  the  sovereign's  leave  im), — which  liberty  was 
expressly  declared  in  King  John's  great  charter,  though 
left  out  in  that  of  Henry  the  third ;  but  yet,  inasmuch 
as  every  man  ought  of  right  to  defend  the  sovereign  and 
his  reahn,  the  sovereign  at  his  pleasure  may  command  him 
by  his  writ,  that  he  go  not  beyond  the  seas  or  out  of  the 
realm  without  licence ;  and  if  he  do  the  contrary,  he  shall 
be  punished  for  disobeying  the  sovereign's  command. 
And  some  persons  there  antiently  were,  that,  by  reason 
of  their  stations,  were  under  a  perpetual  prohibition  of 
going  abroad  without  licence  obtained:  among  which  were 
reckoned  all  peers,  on  account  of  their  being  councillors 
of  the  crown ;  all  knights,  who  were  bound  to  defend  the 
kingdom  from  invasions ;  all  ecclesiastics,  who  were  ex- 
pressly confined  by  the  fourth  chapter  of  the  constitutions 
of  Clarendon,  on  account  of  their  attachment,  in  the  times 
of  popery,  to  the  see  of  Rome ;  and  all  archers  and  other 

(i)  Vide  post,  Book  iv.  Ft.  iii.  (J)  Sect.  150. 

c.  viii.  (to)  F.  N.  B.  85. 

(A)  16  &  17  Vict,  c,  107,  s.  45. 
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[artificers,  lest  they  should  instruct  foreigners  to  rival  us 
in  their  several  trades  and  manufactures  in).  This  was 
said  in  the  time  of  Britton,  who  wrote  in  the  reign  of 
Edward  the  first ;  and  Sir  Edward  Coke  gives  us  many 
instances  to  this  efiect,  in  the  time  of  Edward  the  third  (o). 
In  the  succeeding  reign  the  afiair  of  travelling  wore  a 
very  difierent  aspect ;  an  act  of  parliament  being  made(j9) 
forbidding  all  persons  whatever  to  go  abroad  without  li-r 
cence,  except  only  the  lords  and  other  great  men  of  the 
realm ;  and  true  and  notable  merchants ;  and  the  king's 
soldiers  (^) :  but  this  Act  was  repealed  by  the  statute 
4  Jac.  I.  c.  1.  At  present  everybody  has,  or  at  least 
assumes,  the  liberty  of  going  abroad  when  he  pleases, 
and  without  licence.  Yet  undoubtedly  if  the  sovereign, 
by  writ  of  ne  exeat  regno  (jq),  under  his  grieat  seal  or 
privy  seal,  were  to  think  proper  to  prohibit  a  man  from 
so  doing,  or  to  send  a  writ  to  any  man,  when  abroad, 
commanding  his  return,  and  in  either  case  the  subject 
were  to  disobey  (r) — it  would  be  a  high  contempt  of  the 
royal  prerogative;]  and  it  is  said  that  in  such  case  [the 
offender's  lands  shall  be  seized  till  he  return,  and  that 
then  he  is  liable  to  fine  and  imprisonment  (s). 

8.  Another  capacity  in  which  the  sovereign  is  consi- 
dered in  domestic  affairs,  is  as  the  fountain  of  justice 
arid  general  conservator  of  the  peace  of  the  kingdom  {t). 

(n)  Britton,  c.  123.  taWish.     See  Lord  Bacon's  Ordi- 

(o)  3  Inst.  179.  nances,  No.  89  ;  Ex  parte  Bmnker, 

{p)  5  Rich.  2,  c.  2.  3  P.  Wms.  312;  Dick  v.  Swinton,  1 

(q)  The  writ  ne  eaceat  regno  is  Yes.  &  B.  373j  Groodman  «.  S^ers, 

not  now  used  for  state  purposes,  but  6  Mad.  471  ;    Morgan's  Chancery 

has  become  a  mere  process  in  an  Acts  and  Orders,  p.  610. 

equity  suit ;  and  is  used  to  prevent  (r)  As  to  the  antient  learning  on 

one  of  the  parties  frpm  withdrawing  this  subject,  see  3  Inst.  c.  84,  Against 

his  person  or  property  from  the  ju-  Fugitiyes. 

risdiction  of  the  court,  by  going  (s)  1  Hawk.  P.  C.  22. 

abroad,  unless  he  shall  first  give  {f)  Bao.  Ab.  Prerog.  D.j   Com. 

security  for  the  satisfaction  of  such  Dig.  Prerog.  D.  28. 

claim  as  the  other  party  shall  es- 
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[By  the  fountain  of  justice  the  law  does  not  mean  the 
author  or  original,  but  only  the  distributor.  Justice  is 
not  derived  from  the  sovereign,  as  from  his  free-gift ; 
but  he  is  the  steward  of  the  public,  to  dispense  it  to 
whom  it  is  due  {u).  He  is  not  the  spring,  but  the  reser- 
voir ;  from  whence  right  and  equity  are  conducted,  by  a 
thousand  channels,  to  every  individual.  The  original 
power  of  judicature,  by  the  fundamental  principles  of 
society,  is  lodged  in  the  society  at  large ;  but  as  it  would 
be  impracticable  to  render  complete  justice  to  every  indi- 
vidual, by  the  people  in  their  collective  capacity,]  there- 
fore that  power  has  been  usually  committed  to  certain 
select  magistrates,  to  hear  and  determine  complaints; 
and  in  England  these  magistrates  are  considered  as  in 
some  sense  the  substitutes  of  the  crown,  in  the  exercise 
of  the  authority  so  vested  in  them.  For  the  sovereign 
is  himself,  according  to  the  prerogative  now  under  con- 
sideration, the  fountain  of  that  justice  which  they  ad- 
minister, though  it  would  be  impossible,  as  well  as  im- 
proper, that  he  should  personally  carry  into  execution 
this  great  and  extensive  trust  (x).  And  hence  it  is,  that 
[all  jurisdictions  of  courts  are  either  mediately  or  imme- 
diately derived  from  the  crown ;]  that  the  magistrates 
or  judges  who  preside  there  are  appointed  also  by  the 
crown,  and  [that  the  proceedings  run  generally  in  the 
sovereign's  name,  pass  under  his  seal,  and  are  executed 
by  his  officers.]  Indeed,  [it  is  probable,  and  almost 
certain,  that  in  very  early  times,  before  our  constitution 
arrived  at  its  full  perfection,  our  sovereigns  in  person 
often  heard  and  determined  causes  between  party  and 
party.  But  at  present,  by  the  long  and  uniform  usage 
of  many  ages,  our  sovereigns  have  del^ated  their  whole 
judicial  power  to  the  judges  of  their  several  courts ; 
which  are  the  grand  depositaries  of  the  fundamental 


(m)  Ad  Iwc  autem  creatua  eet      — ^Bract.  1.  3,  tr.  1,  c.  9,  s.  3. 
rex,  ut  jiistitiam  faciat  universis.  («)  1  Bl.  Com.  p.  267. 
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[laws  of  the  kingdom,  and  have  gained  a  known  and 
stated  jurisdiction,  regulated  by  certain  and  established 
rules,  which  the  crown  itself  cannot  now  alter]  nor  any 
other  authority  than  an  act  of  parliament  (y). 

In  criminal  proceedings,  or  prosecutions  for  offences, 
it  would,  indeed,  be  very  absurd  [if  the  sovereign  per- 
sonally sat  in  judgment ;  because,  in  regard  to  these  he 
appears  in  another  capacity,  that  o? prosecutor.  For  all 
offences  are  considered  as  either  against  the  king's  peace, 
or  his  crown  and  dignity ;]  and  it  was  formerly  necessary 
in  every  indictment  so  to  describe  them(z).  [For  though 
in  their  consequences  they  generally  seem  (except  in  the 
case  of  treason,  and  a  very  few  others),  to  be  rather 
offences  against  the  kingdom  than  the  sovereign, — yet  as 
the  public,  which  is  an  invisible  body,  has  delegated  all 
its  power  and  rights,  with  regard  to  the  execution  of  the 
laws,  to  one  visible  magistrate,  all  affronts  to  that  power, 
and  breaches  of  those  rights,  are  immediately  offences 
against  that  magistrate ;  who  is  therefore  the  proper 
person  to  prosecute  for  all  public  offences  and  breaches 
of  the  peace,  being  the  person  injured  in  the  eye  of  the 
law.  And  this  notion  was  carried  so  far  in  the  old 
Gothic  constitution  (wherein  the  sovereign  was  bound 
by  his  coronation  oath  to  conserve  the  peace),  that  in 
case  of  any  forcible  injury  offered  to  the  person  of  a 
fellow-subject,  the  offender  was  accused  of  a  kind  of 
perjury,  in  having  violated  the  sovereign's  coronation 
oath,  dicebatur  fregisse  juramentum  regis  juratum  (a). 
And  hence  also  arises  another  branch  of  the  preroga- 
tive, that  of  pardoning  offences ;  for  it  is  reasonable 
that  he  only  who  is  injured  should  have  the  power  of 

{y)  2  Hawk.  P.  C.  1.  this  may  be  found  in  the  Mirrour, 
(p)  By  14  &  15  Vict.  c.  100,  s.  c.  1,  s.  5.  And  so  also  when  the 
24  no  indictment  is  now  to  be  held  Chief  Justice  Thorpe  was  con- 
insufficient  for  want  of  the  words  demned  to  be  hanged  for  bribery, 
"  against  the  peace."  he  was  said  "  sacramentum  domini 
(a)  Stiem.  de  Jure  Goth.  1.  3,  i;.  regis  fregisse."  —  Eot.  Pari.  25 
3.    A  notion  somewhat  similar  to  Edw.  3. 
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[forgiving.  Of  prosecutions  and  pardons  more  will  be 
said  hereafter.  They  are  mentioned  here  in  this  cursory- 
manner,  only  to  show  the  constitutional  grounds  of  this 
power  of  the  crown,  and  how  regularly  connected  all  the 
links  are,  in  this  vast  chain  of  prerogative.] 

A  consequence  of  the  particular  prerogative  now  un- 
der consideration  [is  the  legal  ubiquity  of  the  sovereign. 
In  the  eye  of  the  law  he  is  always  present  in  all  his 
courts,  though  he  cannot  personally  distribute  justice  (c). 
His  judges  are  the  mirror  by  which  his  image  is  re- 
flected. It  is  the  regal  office,  and  not  the  royal  person, 
that  is  always  present  in  court,  always  ready  to  under- 
take prosecutions  or  pronounce  judgment,  for  the  bene- 
fit and  protection  of  the  subject.]  And  this  ubiquity  is 
illustrated  by  certain  technical  distinctions  applicable  to 
proceedings  to  which  the  crown  is  party.  Thus  the  so- 
vereign can  never  be  non-suited{d),  for  that  supposes  the 
non-appearance  of  the  plaintiff  in  court,  though  the  attor- 
ney-general may  enter  a  non  vult  prosequi,  which  has 
the  same  effect.  [For  the  same  reason  also,  in  the  forms 
of  legal  proceedings,  the  king  is  never  said  to  appear  by 
attorney,  as  other  men  may  do ;  for,  in  contemplation 
of  the  law,  he  is  always  present  in  court  (e). 

From  the  same  original,  of  the  sovereign's  being  the 
fountain  of  justice,  we  may  also  deduce  the  prerogative 
of  issuing  proclamations,  which  is  vested  in  him  alone  (/). 
These  proclamations  have  then  a  binding  force,  when — 
(as  Sir  Edward  Coke  observes) — they  are  grounded 
upon  and  enforce  the  laws  of  the  reahn  {g).  For  though 
the  making  of  laws  is  entirely  the  work  of  a  distinct 
part,  the  legislative  branch,  of  the  supreme  power,  yet 

(c)  Fortesc.  c.  8;  2  Inst.  186.  ing  the  same,  or  by  a  copy  printed 

((i)  Co.  Litt.  139.  by  any  government  printer,  or  by  a 

(«)  Finch,  1,  81.  certified  extract   from   the  Privy 

(/)  Such  proclamations  may  be  Council  minutes.     (See  31   &  32 

primd  facie  proved  by  producing  Vict.  c.  37.) 

the  Govei-nmcnt  Gazette  announc-  (g)  3  Inst.  162. 

M  M  7 
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[the  manner,  time,  and  circumstances  of  putting  those 
laws  in  execution,  must  frequently  be  left  to  the  discre- 
tion of  the  executive  magistrate.     And  therefore  royal 
constitutions  or  edicts  concerning  these  points,  which  we 
call  proclamations,  are  binding  upon  the  subject,  where, 
neither  contradicting  the  old  laws  or  tending  to  estab- 
lish new  ones,  they  only  enforce  the  execution  of  such 
laws  as  are  already  ia  being,  in  such  manner  as  the 
sovereign  shall  judge  necessary.     For  example,  the  es- 
tablished law  is,  that  the  sovereign  may  prohibit  any  of 
his  subj  ects  from  leaving  the  realm :  a  proclamation  there- 
fore forbidding  this  in  general,  for  three  weeks,  by  laying 
an  embargo  upon  all  shipping  in  time  of  war,  has  been 
held  equally  binding  as  an  act  of  parliament,  because 
founded  upon  a  prior  law  (/»).J      But  a  proclamation 
laying  an  embargo,  in  time  of  peace,  upon  all  vessels 
laden  with  wheat,  being  contrary  to  law,  and  particularly 
to  the  statute  22  Car.  II.  c.  13, — the  advisers  of  such 
a  measure  (though  it  was  in  a  time  of  public  scarcity), 
and  all  persons  acting  under  the  proclamation,  found  it 
necessary  to  be  indemnified  by  a  special  act  of  parliament, 
viz,  7  Geo.  III.  c.  7.     It  is  true,  that  [by  the  statute 
31  Hen.  VIII.  c.  8,  it  was  once  enacted,  that  the  king's 
proclamations   should  have  the  force  of  acts  of  par- 
liament;   a  statute  which  was  calculated  to  introduce 
the  most  despotic  tyranny,  and  which  must  have  proved 
fatal  to  the  liberties  of  this  kingdom,  had  it  not  been 
luckily  repealed  in  the  minority  of  his  successor,  about 
five  years  after  (e).] 

9.  The  sovereign  is  also,  as  parens  patria,  invested 
with  a  kind  of  guardianship  over  various  classes  of  per- 
sons who  from  their  legal  disability  stand  in  need  of 
protection  {k).     This  branch  of  the  prerogative  in  regard 

(A)  4  Mod.  177,  179.  Manneville  t'.  De  Manneville,  10 

(i)  Stat.  1  Edw.  6,  c.  12.  Ves.  jan.  52. 

(;!!)  3  Bl.   Com.  427.     See   De 
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to  infants  has  been  already  noticed  {m).    But  it  also  ex- 
tends to  the  case  of  idiots  and  lunatics. 

First. — [An  idiot  (or  natural  fool)  is  one  that  hath  had 
no  understanding  from  his  nativity ;  and  therefore  is 
by  law  presumed  never  likely  to  attain  any:]  but  none 
is  to  be  held  such  who  [hath  any  glimmering  of  reason  (w), 
so  that  he  can  tell  his  parents,  his  age,  or  the  like  com- 
mon matters  (o).]  The  custody  of  an  idiot  and  of  his 
lands  [was  formerly  vested  in  the  lord  of  the  fee  {p) ; 
but  by  reason  of  the  manifold  abuses  of  this  power  by 
subjects,  it  was  at  last  provided  by  common  consent,  that 
it  should  be  given  to  the  king,  as  the  general  conser- 
vator of  his  people,  in  order  to  prevent  the  idiot  from 
wasting  his  estate,  and  reducing  himself  and  his  heirs 
to  poverty  and  distress (y).  This  prerogative  is  declared 
in  parliament  by  the  statute  De  Prarogativa  Regis  (r), 
which  directs,  in  affirmance  of  the  common  law  (*),  that 
the  king  shall  have  ward  of  the  lands  of  natural  fools, 
taking  the  profits  without  waste  or  destruction,  and  find- 
ing them  necessaries;  and  that  after  the  death  of  such 
idiots  he  shall  render  the  estate  to  the  heirs; — in  order 
to  prevent  such  idiots  from  aliening  their  lands,  and  their 
heirs  from  being  disinherited  {t).  J 

(to)  Vide  sup.  p.  334.  person  is  incapable  of  aliening  Ms 
(w)  F.  N.  B.  233  ;  3  Bligh,  N.  lands.    At  all  events,  if  the  antient 
S.  1.  law  did  take  tlie  -view  which  Black- 
Co)  Blackstone  adds  here  (vol.  i.  stone  supposes  of  the  intellectual 
p.  304),  that  "  a  man  who  is  bom  condition  of  such  a  person,  it  is  a 
"  deaf,  dumb,  and  blind,  is  looked  doctrine  which  in  modem  times  is 
"  upon  by  the  law  as  in  the  same  clearly  untenable. 
"  state  with  an  idiot,  he  being  sup-  (p)  Pleta,  lib.  1,  c.  11,  s.  10. 
"  posed   incapable   of   any  under-  (a-)  F.  N.  B.  232. 
"  standing,   as  wanting    all    those  (r)  17  Ed.  2,  st.  1,  c.  9. 
"  senses  which  furnish  the  human  (s)  4  Rep.  126;  Memorand.  Scacc. 
"  mind  with  ideas."    And  he  cites  20  Edw.  1  (prefixed  to  Maynard's 
Co.  Litt.  42  (b) ;  Eleta,  1.  6,  c.  40.  Year  Book  of  Edward  2),  fol.  20, 
But  these  authorities  do  not  bear  24 ;  vide  2  Inst.  14. 
him  out  in  his  statement  j  as  they  (0  This  statute  seems  not  to  ex- 
go  merely  to  the  point  that  such  a  tend  to  the  copyhold  lands  of  idiots 
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In  the  old  common  law  there  is  a  writ  de  idiota  inqui- 
rendo,  to  inquire  whether  a  man  be  an  idiot  or  not(M)  : 
which  was  tried  by  a  jury  of  twelve  men :  and  if  they 
found  him  purus   idiota,  the  profits  of  his   lands  and 
the  custody  of  his  person  might  be  granted  by  the  sove- 
reign to  any  subject  who  had  interest  enough  to  obtain 
them  (x).     Such  a  result  must  of  course  have  been  al- 
ways considered  as  a  hardship  upon  private  families; 
and  [in  the  eighth  year  of  James  the  first,  it  was  under 
the  consideration  of  parliament  to  vest  this  custody  in 
the  relations  of  the  party,  and  to  settle  an  equivalent  on 
the  crown  in  lieu  of  it ;  it  being  then  intended  to  share 
the  same  fate  with  the  slavery  of  the  feudal  tenures, 
which  has  been  since  abolished  (y). J     But  no  grievance 
of  this  kind  ever  now  occurs.     For  that  part  of  the  pre- 
rogative which  relates  to  idiots  has  long  been,  in  effect, 
dormant ; — being  merged,  as  it  were,  in  the  part  of  it 
which  relates  to  lunatics,  to  the  consideration  of  which 
we  will  now  proceed  {z). 

Secondly, — A  lunatic  is  a  person  [who  hath  had  un- 
derstanding, but  by  disease,  grief,  or  any  other  cause, 
hath  lost  the  use  of  his  reason  (a),]  or  has  become  non 
compos,  that  is,  of  mind  so  unsound  as  to  be  incapable  of 
conducting  himself  or  his  affairs.  And  this  last  term 
(according  to  Sir  E.  Coke)  is  the  most  legal;  the  term 

or  lunatics,  Bac.  Ab.  Idiots,  &c.  (i)  Accordingly,  in  16  &  17  Vict. 

(C.) ;  but  the  crown's  prerogative  c.  70,  s.  2,  it  is  enacted,  that  in  that 

extends  to  their  persons,  goods  and  statute  the  word  "  lunatic  "  shall  be 

chattels,  as  well  as  freehold  lands  "  construed   to  mean    any  person 

(Beyerley's  case,  4  Bep.  126  a ;  F.  "  found  hy  inquisition  idiot,  hma- 

N.  B.  232).  "  tio,  or  of  unsound  mind,  and  in- 

(u)  F.  N.  B.  232.  "  capable  of  managing  himself  and 

(a;)  This  power,  though  in  modem  "  his  affairs." 

times  never  exerted,  long  continued  (a)  "  Idiota  a  oasu  et  infimA^ 

to  be  alluded  to  in  common  speech,  tate." — Mem.  Scacc.  20  Edw.  1  (in 

by  the  usual  expression  of  begging  Maynard's  Year  Book  of  Edward  2), 

a  man  for  a  fool.  20 ;  and  see  Eidgway  v.  Darwin,  8 

(j^)  4   Inst.  203 ;    Com.  Joum.  Ves.  65  j   He  J.  B.,  1  Myl.  &  Or. 

1610.  538. 
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lunatic  being  in  its  derivation  appKcable  only  to  one 
that  has  lucid  intervals,  depending,  as  some  formerly- 
imagined,  upon  the  change  of  the  moon  (5),  though  now 
used  technically,  as  well  as  popularly,  in  the  more  ex- 
tended sense  of  a  person  affected  by  any  species  of  in- 
sanity supervening  since  his  birth.  To  all  lunatics,  [as 
weU  as  to  idiots,  the  sovereign  is  guardian,  but  to  a  very 
different  purpose :  for  the  law  always  imagines  that  these 
accidental  misfortunes  may  be  removed;  and  therefore 
only  constitutes  the  crown  a  trustee  for  the  unfortunate 
persons,  to  protect  their  property,  and  to  account  to  them 
for  all  profits  received,  if  they  recover,  or,  after  their 
decease,  to  their  representatives :  and  hence  it  is  declared 
by  the  statute  De  Prarogativa  Regis  (c)  before  mentioned, 
that  the  king  shall  provide  for  the  custody  and  susten- 
tation  of  lunatics,  and  preserve  their  lands  and  the  pro- 
fits of  them  for  their  use  when  they  come  to  their  right 
mind.  And  that  the  king  shall  take  nothing  to  his  own 
use ;  and  if  the  parties  die  in  such  a  state,  the  residue 
shall  be  distributed  for  their  souls  by  the  advice  of  the 
ordinary,  and  of  course,  (by  the  subsequent  amendments 
of  the  law  of  administration,)  shall  now  go  to  their  exe- 
cutors or  administrators  ((f).  On  the  first  attack  of  lu- 
nacy, while  there  may  be  hopes  of  a  speedy  restitution  of 
reason,  it  is  usual  to  confine  the  unhappy  objects  in 
private  custody,  under  the  direction  of  their  nearest 
friends  and  relations  (e).]  But  it  often  becomes  desirable 
and  even  necessary  for  the  more  effectual  protection  of 
the  lunatic's  person,  and  the  regulation  and  administra- 
tion of  his  property  and  affairs,  to  apply  for  the  exercise 
of  the  royal  prerogative  in  relation  to  this  subject. 

The  course  taken  for  this  purpose  is  as  follows.  [The 
lord  chancellor,— to  whom,  by  special  authority  from  the 
sovereign,  the  custody  of  both  idiots  and  lunatics  is  in- 

(J)  See  1  Bl.  Com.  p.  304.  (e)  As  to  the  regulation  of  lu- 

(c)  17  Ed.  n.  St.  1,  c.  10.  natic  asylums,  vide  post,  Bk.  iv. 

{d)  Vide  sup.  p.  202  et  seq.  Ft.  iii.  c.  v. 

VOL.  II.  N  N 
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[trusted(_/'), — upon  petition  or  information,  grants  a  com- 
mission] in  the  nature  of  the  antient  writ  de  lunatico  in- 
quirendo,  (which  is  analogous  to  that  de  idiotd  inquirendo, 
before  mentioned,)  to  inquire  into  the  party's  state  of 
mind.  The  proceedings  on  such  commission  are  regu- 
lated by  the  16  &  17  Vict.  c.  70  {g),  amended  by  25  &  26 
Vict.  c.  86  (A).  Under  these  Acts,  the  commission  itself 
is  directed  to  certain  judicial  officers  called  Masters  ia 
Lunacy  (i) ;  but  the  inquiry  into  the  state  of  mind  of  the 
party,  as  authorized  by  such  commission,  usually  takes 
place  before  a  jury  (j) — on  an  issue  directed  by  the  Lord 
Chancellor,  to  be  tried  in  one  of  the  superior  courts  of 


(/)  3  P.  "Wms.  107 ;  2  Atk.  553 ; 

3  Atk.  635.  The  king  himself  used 
formerly  to  commit  the  custody  of 
insane  persons  to  proper  committees 
in  every  particular  case  ;  but  now, 
to  aToid  solicitations  and  the  rery 
shadow  of  undue  partiality,  a  war- 
rant is  issued  by  the  king,  under  his 
royal  sign  manual,  to  the  chancellor 
or  keeper  of  his  seal  to  perform  this 
ofSce  for  him;  and  if  he  acts  impro- 
perly in  granting  such  custodies, 
the  complaint  must  be  made  to  the 
king  himself  in  council.  (3  Bl. 
Com.  42T.) 

(j)  By  this  statute  many  pre- 
vious ones  on  the  samesubject, — ^riz., 
6Geo.4,u.53;  lWiU.4,c65!  3& 

4  "Will.  4,  cc.  36,  Si  ;  5  &  6  Vict  c. 
84  ;  15  &  16  Vict.  c.  4i5  -are  either 
wholly  or  in  part  repealed.  As  to 
matters  in  lunacy,  see  also  the  Ge- 
neral orders  made  7th  Not.  1853, 
12th  Jan.  1855,  8th  Not.  1856,  and 
10th  Feb.  1866.  And  it  may  be  as 
well,  also,  to  mention  here  the  statute 
14  &  15  Vict.  c.  81,  as  to  inquisitions 
of  lunacy  taken  in  India. 

(A)  The  16  &  17  Vict.  c.  70,  is 
also  amended  by  18  &  19  Vict.  u. 


13,  in  reference  to  the  authority 
therein  giTcn  to  the  Lord  Chancel- 
lor to  sanction  leases  of  the  estates 
of  a  lunatic. 

(i)  16  &  17  Vict.  c.  70,  s.  38. 
The  commission  may  be  either  a 
special  one  applicable  to  some  par- 
ticular case,  or  a  general  commis- 
siou   Issued  to   the   "Masters   in 
Lunacy,"    directing   their  inquiry 
into  snch  cases,  generally,  as  shall 
be  referred  to  them.    (Ibid.  s.  39.) 
(^' )  On  the  other  hand,  where  the 
alleged  lunatic  does  not  demand  an 
inquiry  before  a  jury,— or  where  the 
lord  chancellor  is  satisfied  by  per- 
sonal examination  that  he  is  incom- 
petent to  form  and  express  a  wish 
in  that  behalf,  and  deems  it  inex- 
pedient that  the  inquiry  should  be 
before  a  jury,— the  masters  in  lunacy 
may,  without  either  jury  or  special 
commission,  inquire  into  the  party's 
state  of  mind,  and  certify  their  find-, 
ing  thereon.    (16  &  17  Vict.  c.  70, 
s.  42.)    As  to  the  effect  of  such  cei'- 
tificate  on  the  management  of  the 
lunatic's  property  in  certain  cases, 
see  25  &  26  Vict.  c.  86,  s,  12. 
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law  at  "Westminster  (A).  The  verdict  on  such  inquisition 
must  be  upon  the  oath  of  twelve  men  at  the  least  (I) ;  and 
after  the  due  examination  (unless  in  special  cases)  of  the 
alleged  lunatic,  both  before  the  taking  of  the  evidence, 
and  also  at  the  close  of  the  proceedings,  before  they  con- 
sult as  to  their  verdict  (m).  And  such  examination  may 
be  either  in  open  court  or  in  private,  as  the  judge  shall 
direct  (n).  If  by  the  verdict  the  party  be  found  non 
compos,  the  care  of  his  person,  with  a  suitable  allow- 
ance for  his  maintenance  in  some  private  or  public 
asylum  (where  an  asylum  is  requisite),  is  usually  com- 
mitted to  some  friend,  who  is  then  called  his  committee  (o). 
[However,  to  prevent  sinister  practices,  the  next  heir  is 
seldom  permitted  to  be  this  committee  of  the  person,  be- 
cause it  is  his  interest  that  the  party  should  die.  But  it 
hath  been  said  that  there  lies  not  the  same  objection 
against  his  next  of  kin,  provided  he  be  not  his  heir ;  for 
it  is  his  interest  to  preserve  the  lunatic's  life,  in  order  to 
increase  the  personal  estate  by  savings  which  he  or  his 
family  may  hereafter  be  entitled  to  enjoy  ( p).     And  the 

(J)  25  &  26  Vict.  c.  86,  s.  4.  (»)  25  &  26  Vict.  c.  86,  s.  6. 
Unless  the  judge  shall  otherwise  (o)  See  16  &  17  Vict.  c.  70,  s.  63. 
direct,  no  evidence  on  the  trial  of  It  may  be  remarked,  that  with  re- 
such  issue  as  to  anything  said  or  gard  to  persons  of  unsound  mind 
done,  or  as  to  the  demeanour  or  the  civil  law  agrees  with  ours,  by 
state  of  mind  of  the  person  who  is  assigning  them  curators  to  manage 
the  subject  of  the  inquiry,  in  proof  their  persons  and  estates  :  though, 
of  his  insanity,  at  any  time  being  in  one  respect,  the  Boman  law  goes 
more  than  two  years  before  the  in-  much  beyond  the  English ;  for  if  a 
quiry,  shall  be  receivable  in  proof  man  by  notorious  prodigality  was 
of  insanity.  And  the  rule  is  the  in  danger  of  wasting  his  estate,  he, 
same,  where  the  inquiry  takes  place  too,  was  committed  to  the  care  of 
before  a  master  without  a  jury.  a  curator.  (Pf.  27,  10,  1.)  But 
(Ibid.  s.  3.)  with  us,  when  a  man  on  an  inquest 

(Z)  As  to  such  jury  and  as  to  the  of  idiotcy  hath  been  returned  an 

trial  of  the  issue,  see  8  &  9  Vict.  u.  untltrift,  and  not  an  idiot,  no  fur^ 

109  ;  16  &  17  Vict.  c.  70,  s.  46  ;  25  ther  proceedings  have   been   had, 

&  26  Vict.  c.  86,  s.  4.    As  to  a  new  (Bro.  Abr.  tit.  Idiot,  4 ;  1  Bl.  Com. 

trial,  or  a  fresh  inquiry,  see  sect.  7  p.  306.) 

pf  the  Act  last  cited.  {p)  2  P.  Wms.  638. 

(ot)  25  Ss  26  Vict.  c.  86,  s.  6. 

N  N  2 


548  BK.IV.  OF  PUBLIC  EIGHTS. —PT.  I.  CIVIL  GOVERNMENT. 

[heir  is  generally  made  the  manager  or  committee  of  the 
estate,  it  being  clearly  his  interest  by  good  management 
to  keep  it  in  condition ;  but  he  is  accountable  to  the  court 
of  chancery,  and  to  the  non  compos  himself,  if  he  recovers; 
or  otherwise  to  his  administrators  (y).]  Moreover  by  the 
Lunacy  Acts  above  mentioned  of  the  present  reign,  it 
is  provided,  that  every  person  found  by  inquisition  to 
be  lunatic  shall  be  personally  visited  and  seen  and  re- 
ported upon,  by  visitors  appointed  for  the  purpose,  four 
times  at  the  least  in  every  year,  and  at  such  other  times 
as  the  lord  chancellor  may  direct  (r). 

Our  statute  law  contains,  besides  a  variety  of  other 
provisions  for  the  protection  and  management  of  persons 
labouring  under  this  deplorable  calamity, — but  they  are 
not  of  a  nature  to  be  conveniently  stated  in  this  place, 
and  shall  be  reserved  therefore  for  a  subsequent  division 
of  the  work  (s). 

10.  [The  sovereign  is  likewise  the  fountain  of  honour, 
of  oflfice,  and  of  privilege ;  and  this  in  a  different  sense 
from  that  wherein  he  is  styled  the  fountain  of  justice  : 
for  here  he  is  really  the  parent  of  them.  It  is  impossible 
that  government  can  be  maintained  without  a  due  subor- 
dination of  rank;  in  order  that  the  people  may  know 
and  distinguish  such  as  are  set  over  them,  so  as  to  yield 
them  their  due  respect  and  obedience ;  and  also  that  the 
officers  themselves,  being  encouraged  by  emulation  and 
the  hopes  of  superiority,  may  the  better  discharge  their 
functions.  And  as  the  law  supposes  that  no  one  can  be 
so  good  a  judge  of  their  several  merits  and  services,  as 
the  sovereign  himself  who  employs  them,  it  has,  therefore, 

(j)  See  16  &  17  Vict.  c.  70,  ss.  62,  .    Vict.  o.  86,  ii.  16. 
■64.    The  committee  is,  by  a  variety  (?•)  16  &  17  Vict.  c.  70,  ss.  2, 106, 

of  enactments,  empowered  in  many  107;  25  &  26  Vict.  c.  86,  ss.  19 — 

cases  to  represent  or  act  for  the  22.     See  also  8  &  9  Vict.  c.  100,  s. 

lunatic  (vide  sup.  vol.  I.  p.  493).  1]2. 

As  to  ehargmg  the  lunatic's  pro-  («)  Vide  post,  Bk.  iv.  Pt.  iii.  c.  v. 

perty  for  his  benefit,  see  25  &  26 
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[intrusted  to  him  the  sole  power  of  conferring  dignities 
and  honours,  in  confidence  that  he  will  bestow  them  upon 
none  but  such  as  deserve  them.  Hence  all  degrees  of 
nobility,  of  knighthood,  and  other  titles,  are  received  by- 
immediate  grant  from  the  crown:  either  expressed  in 
writing,  by  writs  or  letters-patent,  as  in  the  creation  of 
peers  and  baronets ;  or  by  corporeal  investiture,  as  in  the 
creation  of  a  simple  knight.  J  And  the  law  of  England 
prohibits  all  subjects  of  the  reahn  from  receiving  any 
title  from  any  foreign  prince  without  the  consent  of  their 
own  sovereign  (t). 

[From  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices ;  for  honours  and  ofiices 
are  in  their  nature  convertible  and  synonymous.  AH 
offices  under  the  crown  carry  in  the  eye  of  the  law  an 
honour  along  with  them ;  because  they  imply  a  superiority 
of  parts  and  abilities,  being  supposed  to  be  always  filled 
with  those  that  are  most  able  to  execute  them.  And,  on 
the  other  hand,  all  honours,  in  their  original,  had  duties 
or  offices  annexed  to  them :  an  earl,  comes,  was  the  con- 
servator or  governor  of  a  county ;  and  a  knight,  miles, 
was  bound  to  attend  the  king  in  his  wars.  For  the  same 
reason  therefore,  that  honours  are  in  the  disposal  of  the 
sovereign,  offices  ought  to  be  so  likewise ;  and  as  he  may 
create  new  titles,  so  may  he  create  new  offices.  But 
with  this  restriction, — that  he  cannot  create  new  offices 
with  new  fees  annexed  to  them,  nor  annex  new  fees  to 
old  offices  (m)  ;  for  this  would  be  a  tax  upon  the  subject, 
which  cannot  be  imposed  but  by  act  of  parliament  (x). 
Wherefore,  in  the  thirteenth  year  of  Henry  the  fourth, 
a  new  office  being  created  by  the  king's  letters-patent  for 
measuring  cloths,  with  a  new  fee  for  the  same,  the  letters- 
patent  were,  on  account  of  the  new  fee,  revoked  and  de- 
clared void  in  parliament. 

Upon  the  same  or  the  like  reason,  the  sovereign  has 

(t)  Jac.  Diet,  in  tit.  "  Peers."  (_x)  2  Inst.  533. 

(«)  Com.  Dig.  Prjerog.  D.  3. 
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[also  the  prerogative  of  conferring  privileges  upon  private 
persons ;  such  as  granting  place  or  precedence  to  any  of 
his  subjects,  as  shall  seem  good  to  his  royal  wisdom  (y).] 
He  cannot,  however,  on  the  creation  of  a  peer,  give  him 
precedence  before  others  of  the  same  rank,  the  power  of 
the  crown  being  in  that  respect  restrained  by  31  Hen. 
VIII.  c.  10,  which  settles  the  place  and  precedence  of  all 
the  nobility  and  great  officers  of  state  (2).  The  sovereign 
may  also  erect  corporations,  [whereby  a  number  of  pri- 
vate persons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers  and  immunities  in  their  politic 
capacity,  which  they  were  utterly  incapable  of  in  their 
natural  (a).  J 

In  connection  with  this  branch  of  the  prerogative  it 
may  also  be  mentioned,  that  by  the  civil  list  Act  passed 
at  the  queen's  accession,  (1  &  2  Vict.  c.  2,)  her  majesty 
is  empowered  to  grant  pensions  to  the  amount  of  1,200/. 
per  annum,  chargeable  on  her  civil  list  revenues;  which 
pensions  are  intended  for  the  remuneration  of  those  who 
have  just  claims  on  the  royal  beneficence,  or  who  by 
their  services  or  discoveries  have  merited  the  gratitude 
of  their  country. 

11.  [Another  light  in  which  the  laws  of  England  con- 
sider the  sovereign,  with  regard  to  domestic  concerns,  is 
as  the  arbiter  of  commerce.] 

The  royal  prerogative,  so  far  as  it  relates  to  this  subject, 
will  fall  principally  under  the  following  articles : 

First,  [the  establishment  of  public  marts,  or  places  of 
buying  and  selling ;  such  as  markets  and  fairs,  with  the 
tolls  thereunto  belonging  (5).  These  can  only  bejset  up 
by  virtue  of  the  royal  grant,  or  by  long  and  immemo- 

{y)  4  Inst.  361.  (a)  As  to  corporations,  vide  snp. 

(i)  See  Hovenden'a  Blackstone,  vol.  I.  p.  368  ;  and  post,  Bk.  iv.  Pt. 

vol.  i.  p.  272,  where  the  Ith  art.  of  iii.  c.  i. 
the  Act  of  Union  with  Ireland  is  (J)  Vide  sup.  vol.  I,  p.  682. 

also  cited. 
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[rial  usage  and  prescription,  which  presupposes  such  a 
grant  (c).  The  limitations  of  these  public  resorts  to 
such  time  and  such  place  as  may  be  most  convenient  for 
the  neighbourhood,  forms  a  part  of  economics,  or  do- 
mestic polity ;  which,  considering  the  kingdom  as  a  large 
family,  and  the  sovereign  as  the  master  of  it,  he  clearly 
has  a  right  to  dispose  and  order  as  he  pleases. 

Secondly,  the  regulation  of  weights  and  measures. 
These,  for  the  advantage  of  the  public,  ought  to  be  uni- 
versally the  same  throughout  the  kingdom ;  being  the 
general  criterions  which  reduce  all  things  to  the  same  or 
an  equivalent  value.  But  as  weight  and  measure  are 
things  in  their  nature  arbitrary  and  uncertain,  it  is  there- 
fore expedient  that  they  be  reduced  to  some  fixed  rule 
or  standard;  which  standard  it  is  impossible  to  fix  by 
any  written  law  or  oral  proclamation ;  for  no  man 
can,  by  words  only,  give  another  an  adequate  idea  of  a 
foot-rule,  or  a  pound  weight.  It  is  therefore  necessary 
to  have  recourse  to  some  visible,  palpable,  material 
standard ;  by  forming  a  comparison  with  which,  all 
weights  and  measures  may  be  reduced  to  one  uniform 
size :  and  the  prerogative  of  fixing  this  standard,  our 
antient  law  vested  in  the  crown,  as  in  Normandy  it  be- 
longed to  the  duke  (rf).  This  standard  was  originally 
kept  at  Winchester ;  and  we  find  in  the  laws  of  King 
Edgar,  near  a  century  before  the  Conquest,  an  injunc- 
tion that  the  one  measure,  which  was  kept  at  Winchester, 
should  be  observed  throughout  the  realm  (e).  Most 
nations  have  regulated  the ,  standard  of  measures  of 
length  by  comparison  with  the  parts  of  the  human  body : 
as  the  palm,  the  hand,  the  span,  the  foot,  the  cubit  (y), 

(c)  2  Inst.  220;  vide  sup.  vol.  I.      tance  from  the   elbow  to  the  ex- 
pp.  704  et  seq.  tremity  of  the  middle  finger,  i.e., 

(d)  Gr.  Coustum.  c.  16.  the  fourth  part  of  a  well-propor- 

(e)  Cap.  8.  tioned  man.    (Johnson's  Diet.) 
(/)  A  cubit  (culitiis)  is  the  dis- 
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[the  ell  {ulna,  or  arm),  the  pace  and  the  fathom  {g).  But 
as  these  are  of  different  dimensions  in  men  of  different 
proportions,  our  antient  historians  inform  us,  that  a  new 
standard  of  longitudinal  measure  was  ascertained  by  King 
Henry  the  first;  who  commanded  that  the  ulna,  or  antient 
ell,  which  answers  to  the  modern  yard,  should  be  made  of 
the  exact  length  of  his  own  arm  (A).  And,  one  standard 
of  measures  of  length  being  gained,  all  others  are  easily 
derived  from  thence ;  those  of  greater  length  by  mul- 
tiplying, those  of  less  by  subdividing,  that  original 
standard.  Thus,  by  the  statute  called  compositio  ul- 
narum  et  perticarum,  five  yards  and  a  half  make  a  perch ; 
and  the  yard  is  subdivided  into  three  feet,  and  each  foot 
into  twelve  inches ;  which  inches  will  be  each  of  the 
length  of  three  grains  of  barley.  Superficial  measures 
are  derived  by  squaring  those  of  length ;  and  measures 
of  capacity  by  cubing  them.  The  standard  of  weights 
was  originally  taken  from  corns  of  wheat,  whence  the 
lowest  denomination  of  weights  we  have  is  still  called  a 
grain ;  thirty-two  of  which  are  directed,  by  the  statute 
called  compositio  mensurarum,  to  compose  a  pennyweight, 
whereof  twenty  make  an  ounce,  twelve  ounces  a  pound, 
and  so  upwards.  And  upon  these  principles  the  first 
standards  were  made;  which,  being  originally  so  fixed 
by  the  crown,  their  subsequent  regulations  have  been 
generally  made  by  the  king  in  parliament.  Thus,  under 
King  Richard  the  first,  in  his  parliament  holden  at 
"Westminster,  a.d.  1197,  it  was  ordained  that  there 
should  be  only  one  weight  and  one  measure  throughout 
the  kingdom;  and  that  the  custody  of  the  assize,  or 
standard  of  weights  and  measures,  should  be  committed 


(g)  A  fathom  (derived  from  a  (A)  Will.  Malmsb.  in  Vita  Hen. 

Saxon  word)  is  the  space  to  which  I. ;  Spelm.  Hen.  I.  apud  Wilkins, 

a  man  can  extend  with  both  arms.  299. 
(Johnson's  Di:t.) 
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[to  certain  persons  in  every  city  and  borough  (e) :  from 
whence  the  antient  office  of  the  king's  aulnager  seems  to 
have  been  derived  ;  whose  duty  it  was,  for  a  certain  fee, 
to  measure  all  cloths  made  for  sale,  till  the  office  was  abo- 
lished by  the  statute  11  &  12  Will.  III.  c.  20.  In  King 
John's  time,  this  ordiaance  of  King  Richard  was  fre- 
quently dispensed  with  for  money  (_/),  which  occasioned 
a  provision  to  be  made  for  enforcing  it,  in  the  great 
charters  of  King  John  and  his  son  (k).  These  original 
standards  were  called  pondera  regis  (Z),  and  mensurm  do- 
mini  regis  {m) ;  and  were  directed  by  a  variety  of  subse- 
quent statutes  to  be  kept  in  the  exchequer,  and  all 
weights  and  measures  to  be  made  conformable  thereto  (n). 
But  Sir  Edward  Coke  observes  that,  though  this  had  so 
often  by  authority  of  parliament  been  enacted,  yet  it 
could  never  be  effected ;  so  forcible  is  custom  with  the 
multitude  (o).J  In  our  own  times,  however,  new  par- 
liamentary enactments  have  been  devised  on  this  subject, 
and  other  weights  and  measures  substituted  for  those 
which  antiently  obtained.  For  by  5  Geo.  IV.  c.  74,  6 
Geo.  lY.  c.  12,  5  &  6  Will.  IV.  c.  63  {p),  18  &  19  Vict, 
c.  72,  and  22  &  23  Vict.  c.  56  {q),  fresh  standards  are 
fixed  for  length,  weight,  and  capacity  (r) ;  and  it  is  pro- 


(i)  Hoved.  Matth.  Paris.  cal  and  customary  measures." 

(j)  Hored.  a.d!  1201.  (?)  By   22    &   23  Vict.   c.   66, 

(K)  9  Hen.  3,  c.  25.  (amended  by  23  &  24  Vict.  c.  146, 

(2)PIac.  35Edw.  l.apudCowel'a  and  24  &  25  Vict.  c.  79),  special 

Interpr.  tit.  Pondus  regis.  regulations  are  made  as  to  the  mea- 

(m)  riet.  2,  12.  surcs  to  be  used  in  the  sale  of  gas. 

(n)  See  14  Edw.  3,  st.  1,  c.  12  ;  (r)  By  6  &  6  WiU.  4,  „.  63,  s.  17 

25  Edw.  3,  St.  6,  cc.  9  &  10;   16  (see  the  Queen  i'.  Skelton,  1  E.  &  E. 

liich.  2,  c.  3 ;  8  Hen.  6,  u.  5  ;  11  816),  provisions  are  made  for  the 

Hen.  6,  c.  8  J  11  Hen.  7,  c.  4  ;  22  appointmentofiresyeoiorj!  of  weights 

Car.  2,  c.  8.  and  measures  by  county  justices — 

(o)  2  Inst.  41.  and  analogous  provisions  are  con- 

(j>)  This  Act  repeals  a  prior  sta-  tained  in  22  &  23  Vict.  c.  56,  s.  4, 

tute  on  the  same  subject,  viz.  4  &  5  and  24  &  25  Vict.  c.  75,  s.  6,  with 

Will.  4,  c.  49.    It  also  abolished  the  regard  to  their  appointment  in  mu- 

"  Winchester  "  bushel,  and  "  all  lo-  nicipal  boroughs  in  aid  of  the  leet 
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vided  that  all  contracts  for  sale  by  weight  or  measure, 
where  no  special  agreement  is  made  to  the  contrary, 
shall  be  taken  to  refer  to  the  standards  so  established. 
It  is  also  here  enacted,  that  all  articles  sold  by  weight 
shall  be  sold  by  avoirdupois  weight,^except  gold,  silver, 
platina,  diamonds,  or  other  precious  stones,  which  may  be 
sold  by  troy  weight  (s) ;  and  drugs,  which,  (when  sold  by 
retail,)  may  be  sold  by  apothecaries'  weight  (if) :  and 
further,  that  it  shall  be  penal  for  any  person  to  sell  by 
measure  of  capacity,  other  than  one  of  the  imperial 
measures  or  some  multiple  or  aliquot  part  thereof  (w). 
And  in  the  year  1864,  it  was  considered  expedient,  for 
the  promotion  and  extension  of  our  internal  as  well  as 
our  foreign  trade  and  for  the  advancement  of  science, 
to  legalize  (without  making  compulsory)  the  use  of  the 
metric  system  of  weights  and  measures;  to  which  end  it 
■was  enacted  by  27  &  28  Vict.  c.  117,  that  no  contract 
for  dealing  shall  be  invalidated  by  the  weights  or  mea- 
sures therein  expressed  or  referred  to  being  of  the  metric 
system,  or  other  decimal  subdivisions  of  legal  weights 
and  measures  {x).  An  alteration  has  also  recently  been 
made  as  to  the  custody  of  the  standards  of  length,  weight 
and  measures  of  capacity,  which,  by  the  29  &  30  Vict. 
c.  82,  is  now  committed  to  the  Board  of  Trade,  and  not 
(as  formerly)  to  the  Exchequer  and  the  Treasury. 

inries  and  other  antient  authorities ;  640;  Eosseter  v.  Cahlmann,  8  Exch. 

and  hy  24  &  25  Vict.  c.  78,  for  the  361  ;    L.   &  N.  W.  Rail.  Co.  v. 

.appointment  of  such  inspectors  (in  Richards,  2  B.  &  Smith,  326. 

the  place  of  "annoyance  jurors,"  («)  This  enactment  does  not  ex- 

■which  that  Act  abolishes)  within  tend  to  sales  by  meight,  see  Hughes 

the  city  and  liberty  of  Westminster.  v.  Humphreys,  3  Ell.  &  Bl.  954'; 

(s)  See  also  16  &  17  Vict.  c.  29,  Jones  «.  Giles,  10  Exch.  119. 

as  to  sales  of  JifKiora  by  troy  weight.  (a;)  The  schedule   to   this  Act 

(i)  See  the  following  cases  which  contains  tables  of  the  values  of  the 

-have  arisen  on  the  construction  of  principal  denominations  of  measures 

the  "Weights  and  Measures  Acts  :  and  weights  on  the  metric  system, 

Washington  v.  Toung,  5  Exch.  408;  expressed  by  means  of  the  legalized 

Thomas  ti.  Stephenson,  2  Ell.  &  Bl.  denominations    of    measures    and 

108 ;  Queen  v,  Jarvis,  3  Ell.  &  Bl.  weights  in  the  United  Kingdom. 
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Thirdly,  [a8  money  is  the  medium  of  commerce,  it  is 
the  sovereign's  prerogative,  as  the  arbiter  of  domestic 
commerce,  to  give  it  authority  or  make  it  current.] 
Money  is  the  representative  or  sign  of  value  between 
buyer  and  seller,  or  debtor  and  creditor.  And  [metals 
are  well  calcul^-ted  for  this  sign,  because  they  are  du- 
rable and  are  capable  of  many  subdivisions ;  and  a  pre- 
cious metal  is  especially  calculated  for  this  purpose,  be- 
cause it  is  the  scarcest  and  most  portable.] 

In  all  civilized  countries,  therefore,  it  is  the  metals 
which  are  used  for  money  (y),  and  for  this  purpose  they 
are  first  coined,  or  fabricated  into  certain  pieces  by  public 
authority ;  it  being  also  declared,  by  such  authority,  at 
what  value  in  relation  to  other  known  pieces  or  quanti- 
ties of  metal  they  are  to  be  taken.  How  far,  as  so  coined 
and  after  its  issue,  a  piece  of  metal  always  retains  the 
same  value  in  relation  to  commodities  is  a  point  that 
deserves  consideration.  [Above  a  thousand  millions 
of  bullion  are  calculated  to  have  been  imported  into 
Europe  from  America  within  less  than  three  centuries ; 
and  the  quantity  is  daily  increasing  {z).  The  consequence 
is,  that  more  money  must  be  given  now  for  any  com- 
modity, of  which  the  quantity  has  not  increased  in  the 
same  proportion,  than  was  given  an  hundred  years  ago. 
And  if  any  accident  were  to  diminish  the  quantity  of 
gold  and  silver,  their  value  would  proportionably  rise.  A 
horse,  that  was  formerly  worth  ten  pounds,  is  now  perhaps 
worth  twenty :  and  by  any  failure  of  current  specie,  the 


(y)  The  circtdatiug  medium  in  {%)  1  Bl.   Com.    p.   276.     The 

this  country  consists,  not  only  of  modem  discovery  of  regions  abound- 

coin,  but  of  paper,  that  is,  of  notes  ing  with  gold    in  California  and 

of  the  Bank  of  England;  but  as  these  Australia,  makes  this  statement  of 

notes  are  convertible  at  the  pleasure  Blackstone  (made  more  than  a  cen- 

of  the  holder  into  cash,  the  circnlat-  tury  ago)  particularly  applicable  to 

ing  medium  is  in  effect,  though  not  in  the  present  times, 
a  literal  sense,  exclusively  metallic. 
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[price  might  be  reduced  to  what  it  was.  Yet  is  the  horse, 
in  reality,  neither  dearer  nor  cheaper  at  one  time  than 
another :  for,  if  the  metal  which  constitutes  the  coin  was 
formerly  twice  as  scarce  as  at  present,  the  commodity 
was  then  as  dear  at  half  the  price  as  now  it  is  at  the 
whole.]  It  must  be  confessed,  however,  that  a  rise  of 
this  kind  in  the  price  of  commodities,  tends  to  the  injury 
of  all  those  whose  income  expressed  in  money  remains 
the  same.  For  if  a  horse  that  could  formerly  have  been 
purchased  at  ten  pounds  cannot  now  be  purchased  for 
less  than  twenty,  ia  consequence  only  of  such  augmen- 
tation in  the  quantity  of  gold  throughout  the  realm, 
as  has  reduced  the  value  of  a  sovereign  by  one-half,  it 
follows  that  a  person  whose  income  in  pounds  sterling  is 
only  the  same  now  as  it  was  then,  will  find  the  purchase 
of  the  horse  twice  as  expensive  and  difficult  as  he  would 
have  done  at  the  earlier  period. 

The  value  of  money  when  coined  becomes  known  on 
inspection;  and  as,  when  not  so  authenticated,  it  cannot 
be  easily  ascertained,  it  is  the  rule  of  the  common  law 
that  there  can  be  no  legal  tender  (or  in  other  words,  that 
no  tender  of  payment  of  any  debt  is  valid  and  sufficient), 
unless  made  in  the  common  coin  of  the  realm  (a).  This 
rule,  however,  is  qualified  by  the  statute  law;  for  by 
3  &  4  Will.  IV.  c.  98,  s.  6,  a  tender  may  be  made  in  Bank 
of  England  notes,  payable  to  bearer  on  demand,  for  all 
sums  above  61., — so  long  as  the  Bank  continues  to  pay 
on  demand  in  legal  coin. 

[With  respect  to  coinage  in  general,  there  are  three 
things  to  be  considered;  the  materials,  the  impression, 
and  the  denomination. 

(»)  Wade's  case,  5  Rep.  114.   By  general  provision  was  preceded  by 

59  &  30  Vict.  t.  65,  the  Queen  is  one  of  the  same  nature,  (26  &  27 

enabled  to  declare  gold  coin  issued  Vict.  c.  74,)  in  reference  to  the  mint 

from  any  of  her  Majesty's  colonial  at  Sidney. 
branch  mints  a  legal  tender. '  This 
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[With  regard  to  the  materials.  Sir  Edward  Coke  lays 
it  down,  that  the  money  of  England  must  either  be  of 
gold  or  silver  (6);  and  none  other  was  ever  issued  by  the 
royal  authority  till  1672,  when  copper  farthings  and 
half-pence  were  coined  by  Eng  Charles  the  second,  and 
ordered  by  proclamation  to  be  current  in  all  payments 
under  the  value  of  sixpence,  and  not  otherwise.  But 
this  copper  coin  is  not  upon  the  same  footing  with  the 
other,  in  many  respects,]  particularly  with  regard  to  the 
offence  of  coining,  which,  by  24  &  25  Vict.  c.  99,  is  made 
somewhat  less  penal  in  the  case  of  copper  than  of  gold 
or  silver  coin(c).  Moreover  payment  in  silver  is  only  a 
legal  tender  up  to  a  certain  amount ;  it  being  provided 
by  56  Geo.  III.  c.  68,  ss.  11,  12,  that  gold  coin  shall  be 
the  only  legal  tender,  except  as  regards  sums  not  ex- 
ceeding 40*.,  which  may  be  tendered  in  the  silver  coin. 

[As  to  the  impression,  the  stamping  of  money  is  the 
unquestionable  prerogative  of  the  crown :  for,  though 
divers  bishops  and  monasteries  had  formerly  the  privi- 
lege of  coining  money,  yet,  as  Sir  Matthew  Hale  ob- 
serves (d),  this  was  usually  done  by  special  grant  from 
the  king,  or  by  prescription,  which  supposes  one;  and 
therefore  was  derived  from,  and  not  in  derogation  of, 
the  royal  prerogative.  Besides  that  they  had  only  the 
profit  of  the  coinage,  and  not  the  power  of  instituting 
either  the  impression  or  denomination:  but  bad  usually 
the  stamp  sent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is 
to  pass  current,  is  likewise  in  the  breast  of  the  sove- 
reign ;  and,  if  any  unusual  pieces  are  coined,  that  value 
must  be  ascertained  by  proclamation.  In  order  to  fix 
the  value,  the  weight  and  the  fineness  of  the  metal  are 

(J)  2  Inst.  577.  instead  of  those  composed  of  pure 

(e)  Vide  post, vol.  IV.  p.  280.    It  copper;   and  of  such  mixture  the 

may  be  noticed,  that  a  recent  Act  pence  and  half  pence  now  in  use 

(22  &  23  Vict.  c.  30)  authorized  the  are  composed. 

issue  of  bronze  or  mixed  metal  coins  (rf)  1  Hist.  P.  C.  191. 
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[to  be  taken  into  consideration  together.  When  a  given 
weight  of  gold  or  silver  is  of  a  given  fineness,  it  is  then 
of  the  true  standard  (e),  and  called  esterling  or  sterling 
metal;  a  name  for  which  there  are  various  reasons 
given  (/),  but  none  of  theni  entirely  satisfactory.  And 
of  this  sterling  or  esterling  metal  all  the  coiu  of  the 
kingdom  must  be  made,  by  the  statute  25  Edw.  III.  c. 
13  (^).  So  that  the  royal  prerogative  seemeth  not  to 
extend  to  the  debasing  or  enhancing  the  value  of  the 
coin,  below  or  above  the  sterling  value  (A) :  though  Sir 
Matthew  Hale  appears  to  be  of  another  opinion  {i).  The 
sovereign  may  also,  by  his  proclamation,  legitimate  fo- 
reign coin,  and  make  it  current  here ;  declaring  at  what 
value  it  shall  be  taken  in  payment,]  by  comparison  with 
the  standard  of  our  own  coin  {K) ;  and  may,  moreover, 
[at  any  time  decry  (or  cry  down)  any  coin  of  the  king-> 
dom,  and  make  it  no  longer  current  (/). J  But  though 
the  regulation  of  the  coinage  thus  forms  part  of  the  pre- 

(«)  See  56  Geo.  3,  c.  68 ;  12  &  13  Towns  and  their  appendages  ;   the 

Viet.  c.  41.    This  standard  has  fre-  earliest  traders  in  modem  Europe, 

quently  varied,  but  is  now  thus  set-  {g)  The  ascertaining  whether  coin 

tied.    The  pound  troy  of  gold,  eon-  is  of  the  proper  standard  is  called 

sisting  of  twenty-two  carats  fine,  pixing  it ;  and  there  are  occasions 

and  two  of  alloy,  is  divided  into  on  which  resort  is  had,  for  this  pur- 

46^^  sovereigns,  or  into  46Z.  14s.  ^d.  pose,  to  an  antient  mode  of  inquisi- 

And  the  pound  troy  of  silver,  con-  tion  called  the  trial  of  the  pix, 

sisting  of  eleven  ounces  and  two  before  a  jury  of  members  of   the 

pennyweights   pure,  and   eighteen  Goldsmiths'  Company.    For  infor- 

pennyweights  alloy,  is  divided  into  matiou  on  this  subject,  see  Archseo- 

sixty-six  shillings.     Liverpool   on  logia,  vol.  xvi. ;  Budding's  Annals 

Coins,  p.  27;  McCuUoch's  Diet,  of  of  the  Coinage.    The  constitution 

Commerce,  p.  314.  of  the  Mint  was  remodelled  in  the 

(/)  See  Spelm.  Gloss.  203;  and  year  1815.    By  29  &  30  Vict.  c.  83, 

Dufresne,III.  165.  The  most  plausi-  s.  13,  the  custody  of  standard  trial 

ble  opinion  seems  to  be  that  adopted  pieces  of  silver  and  gold  was  trans- 

by  these  two  etymologists,  viz.  that  f erred  from  the  Exchequer  to  the 

the  name  was  derived  from  the  Ms-  Commissioners  of  the  Treasury. 

terlingi,  or  Easterlings  ;   as   those  ( li)  2  Inst.  577. 

Saxons  were  antiently  called,  who  (i)  1  Hale,  P.  C.  194. 

inhabited  that  district  of  Germany,  (It)  See  1  Hale,  P.  C.  197. 

afterwards  occupied  by  the  Hanse  (I)  Ibid. 
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rogative  of  the  crown,  yet  it  is  a  subject  over  which 
parliament  also  exercises  a  control ;  and  since  the  Revo- 
lution it  is  under  the  authority  of  parliament  that  the 
coinage  has  been  in  fact  principally  regulated  (jn). 

12.  [The  sovereign  is,  also,  considered  by  the  laws 
of  England  as  the  head  and  supreme  governor  of  the 
national  Church. 

To  enter  into  the  reasons  upon  which  this  prerogative 
is  founded,  is  matter  rather  of  divinity  than  of  law.  It 
will  be  sufficient  therefore  to  observe  that,  by  statute  26 
Hen.  VIII.  c.  1, — reciting  that  the  king's  majesty  justly 
and  rightfully  is  and  ought  to  be  the  supreme  head  of 
the  Church  of  England,  and  so  had  been  recognized  by 
the  clergy  of  this  kingdom  in  their  convocation, — it  is 
enacted,  that  the  king  shall  be  reputed  the  only  supreme 
head,  in  earth,  of  the  Church  of  England ;  and  shall 
have,  annexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  style  thereof,  as  all  jurisdictions,  au- 
thorities and  commodities  to  the  said  dignity  of  the  su- 
preme head  of  the  Church  appertaining.  And  another 
statute  to  the  same  purport  was  made,  1  Eliz.  c.  1. 

In  virtue  of  this  authority  the  sovereign  convenes, 
prorogues,  restrains,  regulates,  and  dissolves  all  ecclesi- 
astical synods,  or  convocations.  This  is  an  inherent  and 
antient  prerogative  of  the  crown ;  as  appears  by  the  sta- 
tute 8  Hen.  VI.  c.  1,  and  the  many  authors,  both  law- 
yers and  historians,  vouched  by  Sir  Edward  Coke  (w).J 
It  is  to  be  observed,  that  [a  convocation  in  England 
differs  considerably  in  its  constitution  from  the  synods 
of  other  Christian  kingdoms  :  these  consisting  wholly  of 
bishops  (o).]      Whereas  with   us,  the  convocations  (of 

(to)  As  to  offences  relating  to  ihe  standard  of  gold  mwres,a3idL  the 

the  coin,  Tide  post,  vol.  IV.  p.  280.  assaying  of  gold  and  silver  mares. 

We  may  mention  here,  the  statutes  (n)  4  Inst.  322,  323. 

of  7  &  8  Vict.  i;.  22  ;  17  &  18  Vict.  (o)  1  Bl.  Com.  p.  279. 
c.  96  ;  and  18  &  19  Vict.  c.  60,  as  to 

N  N  8 


560  BK.  IV.  OF  PUBLIC  EIGHTS. — PT,  I.  CIVIL  GOVERNMENT. 

which  there  are  two,  one  for  the  province  of  Canter- 
bury, the  other  for  that  of  York,)  are  more  in  the  nature 
of  a  parliament,— all  the  beneficed  clergy  having  repre- 
sentatives therein,  who  share  with  the  bishops  and  other 
dignitaries  such  rights  as  the  convocations  possess. 
[This  constitution  is  said  to  be  owing  to  the  policy  of 
Edward  the  first ;]  who  at  one  and  the  same  time  let  in 
to  these  assemblies  the  inferior  clergy  [and  also  intro- 
duced a  method  of  taxing  ecclesiastical  benefices  by 
consent  of  convocation  (g').] 

All  deans  and  archdeacons  are  members  of  the  convo- 
cation of  their  province ;  each  chapter  sends  one  proctor 
or  representative ;  and  the  beneficed  parochial  clergy  in 
each  diocese  in  Canterbury,  two  proctors :  but  on  ac- 
count of  the  small  number  of  dioceses  in  the  province 
of  York,  the  beneficed  clergy  in  each  archdeaconry 
of  that  province  elect  two  proctors.  There  are  two 
distinct  houses  of  either  convocation,  of  which  the 
archbishop  and  bishops  form  the  upper  house,  and  the 
lower  consists  of  deans,  archdeacons,  the  proctors  for  the 
chapters,  and  the  proctors  for  the  parochial  clergy  (r). 
The  convocations,  however,  can  make  no  canons,  or 
even  confer  for  that  purpose,  without  licence  from  the 
sovereign ;  nor  can  they  make  any  repugnant  to  the 
common  or  statute  law :  and  none  of  their  canons 
(as  observed  in  a  former  place)  bind  the  laity  unless 
they  pass  both  houses  of  parliament  (s).  And  though 
till  the  15  Car.  II.  c.  10,  the  beneficed  clergy  con- 
tinued to  tax  themselves  in  convocation,  they  have 
not  done  so  since :    it  being  now  judged  more  advan- 


ce) Gilb.  Hist,  of  Exch.  t.  4.  the  two  houses  have  not  always  sat 

(r)  The  note  by  Christian  to  1  separately. 

Bl.  Com.  p.  280,  appears  to  be  in-  (s)  As  to  the  canons  of  conrocar 

accurate  in  stating  that  the  convoca-  tion  passed  in  1603,  vide  sup.  vol.  I. 

tion  of  York  consists  only  of  one  p.  69,  and  the  case  of  Middleton  «. 

house.    In  that  province,  however,  Croft,  Str.  1056,  there  cited. 
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tageous  to  include  them  in  the  money  bills  passed  by 
the  commons,  and  to  allow  them  on  the  other  hand  to 
vote  for  members  of  parliament — a  privilege  that  did 
not  formerly  belong  to  them.  Under  these  circmn- 
stances  the  convocations,  though  still  regularly  sum- 
moned and  assembled  together  on  such  summons,  have 
long  ceased  in  fact  to  exercise  any  legislative  power  (t). 
This  is  subject,  however,  to  a  solitary  and  recent  excep- 
tion; for,  on  the  26  February,  1861,  they  proceeded, 
under  the  royal  licence,  to  the  exercise  of  such  power 
in  a  particular  instance,  viz.,  as  to  the  repeal  of  the 
29th  of  the  canons  of  1603,  and  the  substitution  of  a 
new  canon  convenient  for  the  service  of  Almighty  God, 
and  the  better  government  of  His  Church ;  it  being  at 
the  same  time  provided  in  the  royal  licence,  that  such 
substituted  canon  should  be  of  no  force  or  effect  until, 
by  letters  patent  under  the  great  seal,  it  should  be  con- 
firmed (m). 

[From  this  prerogative  also,  of  being  the  head  of  the 
Church,  arises  the  king's  right  of  nomination  to  vacant 
bishoprics,  and  certain  other  ecclesiastical  preferments; 
which  will  more  properly  be  considered  when  we  come 
to  treat  of  the  Church  (x).  It  will  be  sufficient  at  pre- 
sent to  observe,  that  this  right  now  rests  upon  the  statute 
25  Hen.  VIII.  c.  20. 

(i)  To  the  long  suspension  of  the  has  not  been  followed. 

legislative  power  of  convocation,  is  («)  The  29th  canon  referred  to 

to  be  added  the  suspension  down  to  in  the  text   relates   to  the  proper 

nearly  the  same  period  of  their  dis-  sponsors  for  infanta  who  are  bap- 

CKSsions.    These  circumstances  are  tized.    A  new  canon  on  the  subject 

attributable  to  the  violent  wrangling  was  agreed  to  by  convocation,  but 

into  which  the  assembly  had  been  no  coniirmatory  letters  patent  have 

frequently  led  i  and  the  consequent  yet  issued.      As   to    convocations, 

introduction,  in  the  reign  of  Geo.  I.,  see  4  Inst.  322;  Gilb.  Exch.  c.  4; 

of  a  practice  by  which  government  Bum's  Eccl.  Law,  Convoc. ;  Com. 

arrested  its  proceedings,  as  a  matter  Dig.   Convoc. ;    Hallam's   Constit. 

of  course,  by  a  sudden  prorogation  Hist.  vol.  3,  pp.  236,  324  (3rd  edit.) 

immediately  after  it  assembled.  Of  (ic)  Vide  post,  bk.  iv.  pt.  Ii.  c.  I. 
late  years,  however,  this  practice 

VOL.  II.  O  O 
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[As  head  of  the  Church,  the  sovereign  is  likewise  the 
dernier  ressort  in  all  ecclesiastical  causes.]  This  appeal, 
which  may  be  from  the  sentence  of  any  ecclesiastical 
judge  (y),  formerly  lay  in  chancery  {z),  but  is  now  brought 
before  the  crown  in  council,  under  the  authority  of  2 
&  3  Will.  IV.  c.  92  (a). 

(^)  See    Gorham  v.  Bishop   of  (o)  See  3  &  4  "Will.  4,  c.  41;  6  & 

Exeter,  15  Q.  B.  52.  7  Vict.  c.  38,  sup.  p.  493. 

(»)  25  Hen.  8,  c  19. 
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CHAPTER  VII. 

OF  THE  ROYAL  REVENUE. 


[Having,  in  the  preceding  chapter,  considered  at  large 
those  branches  of  the  sovereign's  prerogative,  which  con- 
tribute to  the  royal  dignity,  and  constitute  the  executive 
power  of  the  government,  we  proceed  now  to  examine  in 
third  place  his  fiscal  prerogatives;  that  is  to  say,  such 
as  regard  his  revenue,  which  the  British  constitution 
hath  vested  in  the  royal  person,  in  order  to  support  his 
dignity  and  maintain  his  power :  being  a  portion  which 
each  subject  contributes  of  his  property,  in  order  to  se- 
cure the  remainder  (a).] 

The  royal  revenue,  formerly  under  the  control  of  the 
lord  treasurer  (b),  is  now  under  that  of  the  lords  com- 
missioners of  the  treasury;  who,  in  modem  times,  have 
been  appointed  in  substitution  for  that  high  and  important 
officer:  but  it  has  always  been  more  immediately  under 
the  management  of  the  Exchequer  (c),  which  is  an  es- 
tablishment of  very  remote  antiquity  (d) — consisting  of 
two  divisions— the  first  being  the  office  of  the  receipt  of 
the  exchequer,  for  collection  of  the  royal  revenue ;  the 
second  being  a  court  for  the  administration  of  justice (e). 
The  former  (to  which  we  here  exclusively  refer)  received 
a  new  constitution  under  a  modern  act  of  parliament, 
4  &  5  Will,  IV.  c.  15,  and  more  recently  still  by  29  & 

(a)  Vide  snp.  p.  509.  merly  a  court  both  of  law  and  equity, 

(J)  i  Inst.  lO.S.  bnt  the  equitable  jurisdiction  was 

(c)  2  Inst.  197.  taken  away  by  5  Vict.  t.  5,  and  it 

(d)  Madox,  Hist,  of  Exch.;  Gilb.  remains  a  court  only  o£  law  and  re- 
Court  of  Exch.  venue.    As  to  this  court  and  its 

(e)  4  Inst.   103.     The  court  of  constitution,  further  information  will 
exchequer  here  referred  to,  was  for-  be  found,  post,  bk.  v.  c.  iv. 
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30  Vict.  c.  39;  which  last  statute  consolidates  the  ex- 
chequer and  audit  departments,  and  places  them  under 
a  "comptroller  and  auditor-general,"  and  an  assistant, 
appointed  by  the  crown  and  holding  their  offices  during 
good  behaviour  ( d).  And  by  these  Acts  the  commissioners 
of  customs,  of  inland  revenue,  the  postmaster-general, 
and  other  persons  accounting  to  the  crown,  are  directed  to 
make  their  payments  at  the  Bank  of  England,  into  an 
account  to  be  there  opened  to  the  credit  of  the  royal 
exchequer  (e) ;  and  regulations  are  also  made  as  to  the 
manner  of  placing  sums  to  the  credit  of  that  account, 
making  payments  thereout,  and  auditing  the  same. 

The  revenue  of  the  crown  [is  either  ordinary  or 
extraordinary.  The  ordinary  revenue  is  such  as  has 
either  subsisted  time  out  of  mind  in  the  crown ;  or  else 
has  been  granted  by  parliament,  by  way  of  purchase  or 
exchange  for  such  of  the  sovereign's  hereditary  revenues 
as  were  found  inconvenient  to  the  subject. 

When  it  is  said  that  it  has  subsisted  time  out  of  mind, 
it  IS  not  to  be  understood  that  the  crown  is  at  present 
in  the  actual  possession  of  the  whole  of  this  revenue. 
Much  (nay,  the  greatest  part  of  it)  is  at  this  day  in  the 
hands  of  subjects,  to  whom  it  has  been  granted  out  from 
time  to  time  by  the  kings  of  England ;  which  has  ren- 
dered the  crown  in  some  measure  dependent  on  the 
people,  for  its  ordinary  support  and  subsistence.  So 
that  it  is  necessary  to  recount,  as  part  of  the  royal  reve- 
nue, what  lords  of  manors  and  other  subjects  frequently 
look  upon  to  be  their  own  absolute  inherent  rights ;  be- 
cause they  are  and  have  been  vested  in  them  and  their 
ancestors  for  ages,  though  in  reality  originally  derived 
from  the  grants  of  our  antient  princes.]  We  will  now 
consider  the  different  heads  of  this  ordinary  revenue. 

I.  The  first  of  these  which  shall  be  taken  notice  of, 
[is  of  an  ecclesiastical  kind,  viz.  the  custody  of  the  tem- 

((?)  By  29  &  30  Vict.  c.  39,  s.  5,      Audit"  are  abolished, 
the    former    "  Commissioners     of  (c)  See  29  &  30  Vict.  c.  39,  s.  10. 
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[poralities  of  bishops ;  by  which  are  meant  all  the  lay- 
revenues,  lands  and  tenements,  (in  which  is  included  his 
barony,)  which  belong  to  an  archbishop's  or  bishop's 
see.  And  these,  upon  the  vacancy  of  the  bishopric, 
are  immediately  the  right  of  the  sovereign,  as  a  conse- 
quence of  his  prerogative  in  church  matters;  whereby 
he  is  considered  as  the  founder  of  all  archbishoprics  and 
bishoprics,  and  to  whom  during  the  vacancy  they  revert. 
And  for  the  same  reason,  before  the  dissolution  of  ab- 
beys, the  crown  had  the  custody  of  the  temporalities  of 
all  such  abbeys  and  priories  as  were  of  royal  founda- 
tion, (but  not  of  those  founded  by  subjects,)  on  the  death 
of  the  abbot  or  prior.  Another  reason  may  also  be 
given  why  the  policy  of  the  law  hath  vested  this  custody 
in  the  sovereign :  because,  as  the  successor  is  not  known, 
the  lands  and  possessions  of  the  see  would  be  liable  to 
spoil  and  devastation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  sovereign,  not  the  tem- 
poralities themselves,  but  the  custody  of  the  temporali- 
ties, till  such  time  as  a  successor  is  appointed,  with  power 
of  taking  all  the  intermediate  profits,  without  any  ac- 
count to  the  successor ;  and  with  the  right  of  presenting, 
(which  the  crown  very  frequently  exercises,)  to  such 
benefices  and  other  preferments  as  fall  within  the  time  of 
vacation  (y)  .  This  revenue  is  of  so  high  a  nature,  that 
it  could  not  be  granted  out  to  a  subject,  before,  or  even 
after,  it  accrued:  but  now  by  the  statute  14  Edw.  III. 
St.  4,  c.  4  and  5,  the  king  may,  after  the  vacancy,  lease 
the  temporalities  to  the  dean  and  chapter;  saving  to 
himself  all  advowsons,  escheats,  and  the  like.  Our  an- 
tient  kings,  and  particularly  William  Eufus,  were  not 
only  remarkable  for  keeping  the  bishoprics  a  long  time 
vacant  (g),  for  the  sake  of  enjoying  the  temporalities,  but 

(/  )  Stat.  17  Edw.  2,  c.  14  ;  F.  N.  beth,  who  kept  the  see  of  Ely  vacant 

B.  32.  nineteen  years,  in  order  to  retain 

(^)  An  instance  of  this  occurred  the  revenue. — Strype,  vol.  iv.  351. 

as  late  as  the  reign  of  Queen  Eliza-  (Christian's  Blackstone.) 
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{also  committed  horrible  waste  on  the  woods  and  other 
parts  of  the  estate ;  and,  to  crown  all,  would  never,  when 
the  see  was  filled  up,  restore  to  the  bishop  his  temporali- 
ties again,  unless  he  purchased  them  at  an  exorbitant 
price.  To  remedy  which.  King  Henry  the  first  granted  a 
charter  at  the  beginning  of  his  reign,  promising  neither 
to  sell,  nor  let  to  farm,  nor  take  anything  from,  the  do- 
mains of  the  Church,  till  the  successor  was  installed  (A). 
And  it  was  made  one  of  the  articles  of  the  great  char- 
ter, that  no  waste  should  be  committed  in  the  tempo- 
ralities of  bishoprics,  neither  should  the  custody  of  them 
be  sold(2).  The  same  is  ordained  by  the  statute  of 
Westminster  the  first  (A) :  and  the  statute  14  Edw.  III. 
St.  4,  c.  4,]  is  still  more  explicit  on  this  head.  [It  was 
also  a  frequent  abuse,  that  the  king  would,  for  trifling 
or  no  causes,  seize  the  temporalities  of  bishops,  even 
during  their  lives,  into  his  own  hands ;  but  this  is  guarded 
against  by  statute  1  Edw.  III.  st.  2,  c.  2. 

This  revenue,  which  was  formerly  very  considerable, 
is  now,  by  a  customary  indulgence,  almost  reduced  to 
nothing :  for,  at  present,  as  soon  as  the  new  bishop  is 
consecrated  and  confirmed,  he  usually  receives  the  resti- 
tution of  his  temporalities  quite  entire  and  untouched 
from  the  crown ;  and  at  the  same  time  does  homage  to 
his  sovereign.  And  then,  and  no  sooner,  he  has  a  fee 
simple  in  his  bishopric,  and  may  maintain  an  action  for 
the  profits  (/).] 

II.  The  next  branch  of  the  royal  revenue  is  also  of 
an  ecclesiastical  kind,  [and  consists  in  the  first  fruits  and 
tenths  of  all  spiritual  preferments  in  the  kingdom;  both 
of  which  shall  be  considered  together  (m). 

(/t)  Matth.  Paris.  284),  as  two  other  branches  of  the 

(i)  9  Hen.  3,  c.  5.  royal  revenue,  first,  the  right  of  the 

(i)  3  Edw.  1,  i;.  21.  crown  to  a  corody  out  of  every  bi- 

(2)  Co.  Litt.  67,  341.  shoprio,  that  is,  the  right  to  send 

(m)  Blackstone  notices  (vol.  i.  p.  one  of  the  royal  chaplains  to  be 
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[These  were  originally  a  part  of  the  papal  usurpations 
over  the  clergy  of  this  kingdom ;  first  introduced  by  Pan- 
dulph  the  pope's  legate,  during  the  reigns  of  King  John 
and  Henry  the  third,  in  the  see  of  Norwich ;  and  after- 
wards attempted  to  be  made  universal  by  the  Popes 
Clement  the  fifth  and  John  the  twenty-second,  about  the 
beginning  of  the  fourteenth  century.  The  first  fruits, 
primiticB  or  annates,  were  the  first  year's  whole  profits  of 
the  spiritual  preferment,  according  to  a  rate  or  valor 
made]  in  the  time  of  Pope  Innocent  the  fourth,  by 
Walter,  Bishop  of  Norwich ;  and  were  afterwards  ad- 
vanced in  value,  in  the  time  of  Pope  Nicholas  the  fourth, 
under  a  taxation  by  the  king's  precept ;  which  valuation 
(called  that  of  Pope  Nicholas)  was  begun  in  1288,  and 
finished  in  1292,  and  is  still  preservedin  the  Exchequer  (m). 
The  tenths,  or  decimce,  were  the  tenth  part  of  the  annual 
profit  of  each  living  by  the  same  valuation ;  which  was 
also  claimed  by  the  holy  see,  under  no  better  pretence 
than  a  strange  misapplication  of  that  precept  of  the  Le- 
vitical  law,  which  directs,  that  the  Levites  "  should  ofier 
"  the  tenth  part  of  their  tithes  as  a  heave-offering  to  the 
"  Lord,  and  give  it  to  Aaron  the  high  priest"  (o).  But 
these  pretensions  of  the  pope  met  with  a  vigorous  resist- 
ance from  the  English  parliament ;  and  a  variety  of  Acts 
were  passed  to  prevent  and  restrain  them,  particularly 
the  statute  6  Hen.  IV.  c.  1,  which  calls  the  payment  of 

maintained  by  the   bishop,  or   to  i.  p.  384,  6th  edit.,  where  it  is  also 

hare  a  pension  allowed  him  till  the  observed  that  this  taxation  of  Pope 

bishop  promotes  him  to  a  benefice  Nicholas  is  an  important  document, 

(vide  sup.  vol.  I.  p.  668,  n.  (i) ) ;  because  all  the  taxes,  as  vrell  those 

secondly,  the  right  of  the  crown  to  paid  to  our  kings  as  those  to  the 

the  tithes  arising  in  extra^pa/ro-  pope,  were  regulated  by  it,  till  the 

cUial  places :   but  the  former,  he  surrey  made  in   the  twenty-sixth 

apprehends  to  be  fallen  into  total  year  of  Henry  the  eighth ;  and  be- 

disuse  ;  and  he  doubts  if  either  of  cause  the  statutes  of  colleges,  which 

them  is  properly  to  be  considered  as  were  founded  before  the  Keforma- 

a  part  of  the  royal  revenue.  tion,  are  still  interpreted  by  this 

(n)  3  Inst.  154;  Report  on  Public  criterion. 

Records ;  Phillips  on  Evidence,  vol.  id)  Numb,  xviii.  26. 
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[first-fruits  a  horrible  mischief  and  damnable  custom. 
But  the  popish  clergy,  blindly  devoted  to  the  will  of  a 
foreign  master,  still  kept  the  papal  claims  on  foot ;  some- 
times more  secretly,  sometimes  more  openly  and  avowedly  : 
so  that  in  the  reign  of  Henry  the  eighth,  it  was  com- 
puted, that  in  the  compass  of  fifty  years  800,000  ducats 
had  been  sent  to  Rome  for  first-fruits  only.  And,  as 
the  clergy  expressed  this  willingness  to  contribute  so 
much  of  their  income  to  the  head  of  the  Church,  it  was 
thought  proper  (when  in  the  same  reign  the  papal  power 
was  abolished,  and  the  king  was  declared  the  head  of  the 
Church  of  England),  to  annex  this  revenue  to  the  crown ; 
which  was  done  by  statute  26  Hen,  VIII.  c.  3.j  By  this 
statute  (confirmed  by  1  Eliz.  c.  4),  it  was  enacted,  that 
commissioners  should  be  appointed  in  every  diocese,  to 
certify  the  value  of  every  ecclesiastical  benefice  and  pre- 
ferment, and  that  according  to  this  valuation  the  first- 
fruits  and  tenths  should  be  collected  and  paid  in  future. 
This  Valor  Beneficiorum  was  accordingly  made,  and  is 
that  commonly  called  the  King's  Books,  by  which  the 
clergy  are  at  present  rated  (/>). 

[By  these  last-mentioned  statutes  all  vicarages  under 
ten  pounds  a  year,  and  all  rectories  under  ten  marks,  are 
discharged  from  the  payment  of  first-fruits:  and  if,  in 
such  livings  as  continue  chargeable  with  this  payment, 
the  incumbent  lives  but  half  a  year,  he  shall  pay  only 
one  quarter  of  his  first-fruits ;  if  but  one  whole  year,  then 
half  of  them ;  if  a  year  and  a  half,  three  quarters ;  and 
if  two  years,  then  the  whole  ;  and  not  otherwise.]  The 
archbishops  and  bishops  have  four  years  allowed  for  the 
payment,  and  shall  pay  one  quarter  every  year,  if  they 
live  so  long  upon  the  bishopric.  But  other  dignitaries  of 
the  Church  pay  upon  the  same  principle  as  rectors  and 
vicars.  [Likewise  by  the  statute  27  Hen.  VIII.  c.  8, 
no  tenths  are  to  be  paid  for  the  first  year,  for  then  the 

{•p)  This  valor  will  be  found  in  Ecton's  Thesaurus. 
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[first-fruits  are  due :  and  by  other  statutes  of  Queen  Anne, 
in  the  fifth  and  sixth  years  of  her  reign,  if  a  benefice  be 
under  fifty  pounds  per  annum  clear  yearly  value,  it 
shall  be  discharged  of  the  payment  of  first-fruits  and 
tenths. 

Thus  the  richer  clergy  being,  by  the  criminal  bigotry 
of  their  popish  predecessors,  subjected  at  first  to  a  foreign 
exaction,  were  afterwards,  when  that  yoke  was  shaken 
off,  liable  to  a  like  misapplication  of  their  revenues, 
through  the  rapacious  disposition  of  the  then  reigning 
monarch:  till  at  length  the  piety  of  Queen  Anne  re- 
stored to  the  Church  what  had  been  thus  indirectly  taken 
from  it.  This  she  did,  not  by  remitting  the  tenths  and 
first-fruits  entirely ;  but,  in  a  spirit  of  the  truest  equity, 
by  applying  these  superfluities  of  the  larger  benefices  to 
make  up  the  deficiencies  of  the  smaller.  And  to  this  end 
she  granted  her  royal  charter,  which  was  confirmed  by 
the  statute  2  &  3  Anne,  c.  11,  whereby  all  the  revenue 
of  first-fruits  and  tenths  is  vested  in  trustees  for  ever,  to 
form  a  perpetual  fund  for  the  augmentation  of  poor 
livings.  This  is  usually  called  Queen  Anne's  bounty, 
which  has  been  still  further  regulated  by  subsequent 
statutes  (g).] 

III.  [The  next  branch  of  the  ordinary  revenue  of  the 
sovereign  (which,  as  well  as  the  subsequent  branches,  is 
of  a  lay  or  temporal  nature,)  consists  in  the  rents  and 
profits  of  the  demesne  lands  of  the  crown.  These  demesne 
lands,  terra  dominicales  regis,  being  either  the  share  re- 
served to  the  crown  at  the  original  distribution  of  landed 
property,  or  such  as  came  to  it  afterwards  by  forfeitures 
or  other  means,  were  antiently  very  large  and  extensive ; 

{g)  As  to  Queen  Anne's  bounty,  ss.  72,  119  ;  c.  107,  s.  10  ;   2  &  3 

see  5  Ann.  u.  24  ;  6  Ann.  u.  27  ;  1  Vict.  c.  49  ;  3  &  4  Vict.  c.  20 ;  c. 

Geo.  1,  St.  2,  c.  10 ;  3  Geo.  1,  c.  10  ;  113,  s.  76  ;  4  &  5  Vict.  c.  39,  s.  4 ; 

43  Geo.  3,  c.  107;  46  Geo.  3,  o.  84,  et  6  &  7  Vict.  c.  37 ;  17  &  18  Vict, 

s.  4  ;  1  &  2  Will.  4,  c.  45  ;  1  &  2  c.  84 ;  23  &  24  Vict.  c.  59,  s.  7. 
Vict.  c.  20  ;  c.  23,  ss.  3,  4  ;  c.  lOG, 
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[comprising  divers  manors,  honors,  and  lordships,  the 
tenants  of  which  had  very  peculiar  privileges,  as  has  been 
shown  in  a  former  book  of  these  Commentaries,  when  we 
spoke  of  the  tenure  in  antient  demesne  (r).  At  present 
they  are  contracted  within  a  very  narrow  compass,  having 
been  almost  entirely  granted  away  to  private  subjects. 
This  has  occasioned  the  parliament  frequently  to  inter- 
pose ;  and  particularly,  after  King  William  the  third 
had  greatly  impoverished  the  crown,  an  Act  passed,]  by 
the  effect  of  which,  and  of  subsequent  statutes  on  the 
same  subject,  all  grants  or  leases  from  the  crown  of  any 
royal  manors,  messuages,  lands,  tenements,  rents,  tithes, 
woods  or  other  hereditaments  for  any  longer  term  than 
thirty-one  years,  are  in  general,  and  subject  to  certain 
exceptions,  declared  to  be  void(s).  [And  no  reversionary 
lease  can  be  made,  so  as  to  exceed,  together  with  the 
estate  in  being,  the  same  term  of  thirty-one  years :  that 
is,  where  there  is  a  subsisting  lease,  of  which  there  are 
twenty  years  still  to  come,  the  crown  cannot  grant  a 
future  interest,  to  commence  after  the  expiration  of  the 
former,  for  any  longer  term  than  eleven  years.  The 
tenant  must  also  be  made  liable  to  be  punished  for  com- 
mitting waste  ;  and  the  usual  rent  must  be  reserved,  or, 
where  there  has  usually  been  no  rent,  one-third  of  the 
clear  yearly  value.]  In  modern  times,  the  superintend- 
ence of  the  royal  demesnes  has  been  vested  in  the  Com- 
missioners of  Woods,  Forests,  and  Land  Revenues  (f). 


(r)  Vide  sup.  vol.  I.  p.  232.  stance,  22  Vict.  c.  9), 
(s)  1  Anne,  st.  1,  c.  7,  s.  6  ;  see  {t)  14  &  15  Vict.  c.  42,  S.  1.  By 
also  1  Geo.  3,  c.  1 ;  34  Geo.  3,  c.  75 ;  this  Act,  the  board  of  "  Commia- 
39  &  40  Geo.  3,  c.  88  ;  4  Geo.  4,  c.  "  sioners  of  Woods,  I'orests,  Land 
18 ;  1  &  2  Vict.  c.  95,  s.  4  ;  25  &  26  "  Revenues,  Works  and  Braidings," 
Vict.  c.  37.  In  order  to  effect  any  was  divided  into  a  board  of  Commis- 
grant  or  exchange  which  would  be  "  sioners  of  Woods,  Forests,  and 
otherwise  ineffectual  by  reason  of  "  Land  Revenues,"  and  a  board  of 
these  statutes,  recourse  is  had  to  an  "  Commissioners  of  Works  and  Pub- 
Act  of  parliament  authoriziag  the  "  lie  Buildings.''  As  to  the  powers 
particular  transaction,  (see  an  in-  of  the  former  board,  see  15  &  16 
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To  the  same  branch  of  the  royal  revenue  properly  be- 
long also  such  rights  and  interests  as  the  crown  enjoys 
in  the  foreshore.  But  by  29  &  30  Vict.  c.  62,  these 
have  now  been  transferred  to  the  Board  of  Trade  in  aid 
of  the  reduction  of  the  National  debt,  and  compensation 
out  of  the  consolidated  fund  is  to  be  made  to  the  crown 
for  any  consequent  diminution  of  its  land  revenue  (m). 
But  none  of  the  provisions  or  restrictions  above  men- 
tioned, extend  to  any  of  the  private  estates  of  the  crown ; 
that  is  (in  general)  to  such  as  have  been  or  shall  be 
hereafter  purchased  or  acquired  by  her  Majesty  by 
monies  out  of  her  privy  purse,  or  with  other  monies  not 
appropriated  to  any  public  service ;  or  which  have,  or 
shall  come  to  her,  her  heirs  or  successors,  by  gift,  de- 
vise, or  inheritance  from  any  of  her  or  their  ancestors, 
or  from  any  other  person  or  persons  not  being  kings  or 
queens  of  this  realm  {v). 

IV.  [Hither  also  might  have  been  referred  the  advan- 
tages which  used  to  arise  to  the  king  from  the  profits  of 

Vict.  c.  62,  and  16  &  17  Vict.  c.  56.  to  acquisition  of  additional  land  for 

To  the  latter  board  belongs  inter  the  purposes  of  the  public  offices,  24 

alia  the  management  of  the  royal  &  26  Vict.  o.  33.    As  to  acquisi- 

parks  in  and  near  London,    (li  &  tion  of  part  of  St.  James's  Park  for 

15  Vict.  0.42,  0.21.)    See  also  as  to  the  same  object,  t.  88.    As  to  sale 

"  Victoria  Park,"  14  &  15  Vict.  u.  of  premises  at  Windsor,  25  &  26 

46  ;   and  as  to  "  Battersea  Park,"  Vict.  t.  57 ;  as  to  acquiring  addi- 

14  &  15  Vict.  t.  77.    As  to  the  tional  land  for  public  offices,  25  &  26 

pleasure    grounds    on    Kennington  Vict.  u.  74.    As  to  the  sale  of  the 

Common,  15  &  16  Vict.  c.  29.     As  Royal  Military  Canal,  30  &  31  Viet, 

to  the  public  statues  within  the  Me-  c.  140. 

tropolitan  Police  District,  17  &  18  («)  See  29  &  SO  Vict.  c.  6^,  ss. 

Vict.  c.  33.     As  to  extension  of  7—15.    The  "foreshore"  includes 

Downing  Street  Public  Offices,  18  in  this  Act  "the   shore  and  bed 

&  19  Vict.  c.  95  J   as  to  acquisition  "  of  the  sea,  and  of  every  channel, 

of   site  for  public   buildings  near  "  creek,  bay,  estuary,  and  of  every 

Whitehall  and  the  palace  at  West-  "  navigable   river    of   the   United 

minster,  22   Vict.   c.   19.      As  to  "  Kingdom,  as  far  up  the  same  as 

acquisition  of  space  for  the  west-  "  the  tide  flows."     (Sect.  7.) 

em  approach  to  Westmirster  New  («)  See  25  &  26  Vict.  c.  37,  ss. 

Bridge,  22  &  23  Vict.  c.  58.     As  1,  2. 
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[his  military  tenures,  to  which  most  lands  in  the  kingdom 
were  subject,  till  the  statute  12  Car.  II.  c.  24,  which  in 
great  measure  abolished  them  all ;  the  explication  of  the 
nature  of  which  tenure  has  already  been  given  in  a  former 
book  of  these  Commentaries  (a;).  Hither  also  might  have 
been  referred  the  profitable  prerogative  of  purveyance 
and  pre-emption ;  which  was  a  right  enjoyed  by  the 
crown  of  buying  up  provisions  and  other  necessaries,  by 
the  intervention  of  the  king's  purveyors,  for  the  use  of 
his  royal  household,  at  an  appraised  valuation,  in  pre- 
ference to  all  others,  and  even  without  consent  of  the 
owner :  and  also  of  forcibly  impressing  the  carriages  and 
horses  of  the  subject,  to  do  the  king's  business  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon 
paying  him  a  settled  price.  A  prerogative  which  pre- 
vailed pretty  generally  throughout  Europe,  during  the 
scarcity  of  gold  and  silver,  and  the  high  valuation  of 
money  consequential  thereupon.  In  those  early  times 
the  king's  household,  (as  well  as  those  of  inferior  lords,) 
were  supported  by  specific  renders  of  com  and  other 
victuals,  from  the  tenants  of  the  respective  demesnes ; 
and  there  was  also  a  continual  market  kept  at  the  palace 
gate  to  furnish  viands  for  the  royal  use  («/).  And  this 
answered  all  purposes,  in  those  ages  of  simplicity,  so  long 
as  the  king's  court  continued  in  any  certain  place.  But 
when  it  removed  from  one  part  of  the  kingdom  to  another, 
(as  was  formerly  very  frequently  done,)  it  was  found  ne- 
cessary to  send  purveyors  beforehand,  to  get  together  a 
sufficient  quantity  of  provisions  and  other  necessaries  for 
the  household.  And,  lest  the  unusual  demand  should 
raise  them  to  an  exorbitant  price,  the  powers  before 
mentioned  were  vested  in  these  purveyors ;  who  in  pro- 
cess of  time  very  greatly  abused  their  authority,  and 
became  a  great  oppression  to  the  subject,  though  of  little 

(a;)  Vide  sup.  toI.  i.  p.  195  ct  seq.  (y)  4  Inst.  273. 
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[advantage  to  the  crown ;  ready  money  in  open  market 
(when  the  royal  residence  was  more  permanent,  and 
specie  began  to  be  plenty,)  being  found  upon  experience 
to  be  the  best  proveditor  of  any  (2;).  ]  And  [having 
fallen  into  disuse  during  the  suspension  of  monarchy. 
King  Charles  at  his  restoration  consented,  by  the  same 
statute,  (12  Car.  II.  c.  24,)  to  resign  entirely  these 
branches  of  his  revenue  and  power ;  and  the  parliament, 
in  part  recompense,  settled  on  him,  his  heirs  and  suc- 
cessors for  ever,  the  hereditary  excise  of  fifteen  pence 
per  barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  a 
proportionable  sum  for  certain  other  liquors.  So  that 
this  hereditary  excise,  the  nature  of  which  shall  be  fur- 
ther explained  in  the  subsequent  part  of  this  chapter, 
now  forms  the  fourth  branch  of  her  majesty's  ordinary 
revenue  (a).  J 

V.  Another  branch  of  the  ordinary  revenue  of  the 
sovereign  [is  usually  reckoned  to  Qonsist  in  the  profits 
arising  from  his  forests.  The  nature  of  forests  has  been 
suflSciently  explained  in  a  former  book  of  these  Commen- 
taries (6).  What  we  now  refer  to  are  only  the  profits 
arising  to  the  sovereign  from  hence,  which  consist  prin- 
cipally in  amercements  or  fines  levied  for  offences]  against 
forest  laws  in  the  forest  courts.  But  as  these  courts 
have  long  fallen  into  total  disuse,  it  is  needless  to  allude 
further  to  this  branch  of  the  revenue. 

VI.  The  profits  arising  from  the  sovereign's  ordinary 
courts  of  justice  make  another  branch  of  his  ordinary 
revenue.     And  these  consist  [in  forfeitures  of  recogni- 

(z)  Blackstone  adds  here  (toI.  i.  Gustavns    Adolphus,    toward    the 

p.  288,  citing  Mod.  Un.  Hist,  xxxiii.  beginning  of  the  seventeenth  cen- 

220),  that  the  powers  of  purveyance  tury. 

have  declined  in  foreign  countries  (a)  As  to  the  excise,  vide  post, 

as  well  as  our  own  ;   and,  particu-  p.  601. 

larly,  were  abolished  in  Sweden  by  (fi)  Vide  sup.  vol.  I.  p.  684. 
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[zances,  and  amercements  levied  upon  defaulters  (c):  and 
also  in  certain  fees  due  to  the  crown  in  a  variety  of 
legal  matters.]  But  the  receipts  on  the  latter  account 
have,  by  the  effect  of  recent  improvements  in  the  admi- 
nistration of  justice,  been  considerably  reduced,  and 
are,  moreover,  now  in  great  measure  paid  by  way  of 
stamps  affixed  to  the  various  documents  in  use;  so  that 
but  little,  on  this  head,  is  now  directly  returned  into  the 
royal  exchequer. 

VII.  We  shall  class  together,  as  a  seventh  branch  of 
the  sovereign's  ordinary  revenue,  his  right  to  royal  fish, 
wrecks,  treasure-trove,  waifs  and  estrays.  Our  reason 
for  so  classing  them  is,  that  they  are  all  of  the  nature  of 
bona  vacantia,  or  things  found  without  any  apparent 
owner  ;  and  vest  in  the  crown,  by  way  of  exception  from 
the  general  rule  of  law.  For,  by  that  general  rule, 
bona  vacantia  are  considered  as  returning,  as  it  were, 
into  the  common  stock  of  mankind,  and  consequently 
belong  (as  in  a  state  of  nature)  to  the  first  occupant  or 
finder ;  though  he  is  bound  before  he  appropriates  them, 
to  take  reasonable  pains  to  discover  the  former  owner, 
whose  right  remains,  unless  they  were  designedly  aban- 
doned by  him(tf).  The  particular  subjects  of  claim, 
however,  which  are  above  eniunerated,  are  all  held  to 
vest  in  the  crown;  the  true  general  origin  of  which 
peculiarity  probably  is,  (though  with  respect  to  some  of 
them  other  particular  reasons  are  assigned  in  the  books,) 
that  they  were  formerly  of  sufficient  value,  or  of  suffi- 
ciently frequent  occurrence,  to  attract  attention,  and  to 
be  made  the  subject  of  particular  regulation ;  while  the 
other  cases  of  finding  were,  from  their  insignificance, 
neglected,  and  left  to  the  operation  of  the  ordinary  rule 

(c)  See  3   &  4  Will,  i,  c.  99;  (<?)  Britt.  e.  17 ;  Finch,  177;  Ar- 

containing  provisions  for  the  more  mory  ».  Delamirie,  Str.  505;  Merry 

speedy  recovery  of  fines  and  penaU  v.  Green,  7  Mee.  &  W.  625. 
ties. 
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of  law.  The  regulation  which  it  was  thought  proper  to 
make  was,  that  of  allotting  them  to  the  crown  ;  either 
to  prevent  the  strife  and  contention  which  the  mere 
title  of  occupancy  is  apt  to  create  and  continue,  or  else 
to  provide  for  the  support  of  public  authority  in  the 
manner  the  least  burdensome  to  individuals  (e).  In  point 
of  fact  at  least,  we  find  that,  while  the  property  in  all 
bona  vacantia  is,  in  general  vested  in  the  finder,  it  is 
annexed  to  the  crown  in  the  particular  instances  above 
enumerated  (/),  To  consider  these  instances  more  par-' 
ticularly.     And,  flirst,  in  the  case  of — 

1.  Royal  fish,  These  are  [whale  and  sturgeon,  which, 
when  either  thrown  ashore,  or  caught  near  the  coast,  are 
the  property  of  the  sovereign,  on  account  (as  it  is  said 
in  the  books)  of  their  superior  excellence  ig).  Indeed, 
our  ancestors  seem  to  have  entertained  a  very  high 
notion  of  the  importance  of  this  right,  it  being  the  pre- 
rogative of  the  kings  of  Denmark  and  the  dukes  of 
Normandy ;  and  from  one  of  these  it  was  probably  de- 
rived to  our  princes  (A),  It  is  expressly  claimed  and 
allowed  in  the  statute  De  Prarogativa  Regis  (z) ;  and 
the  most  antient  treatises  of  law  now  extant  make  men- 
tion of  it ;  though  they  seem  to  have  made  a  distinction 
between  whale  and  sturgeon,  as  was  incidentally  observed 
in  a  former  chapter  {k).'\ 

2.  Shipwrecks  are  also  [declared  to  be  the  king's 
property,  by  the  same  statute  De  PrcBrogativa  Regis ; 
p,nd  were  so,  long  before,  at  the  common  law.  It  is 
worthy  observation,  how  greatly  the  law  of  T^recks  has 
been  altered,  and  the  rigour  of  it  gradually  softened  in 
favour  of  the  distressed  proprietors.     Wreck,  by  the 


(e)  1  Bl.  Com.  p.  299.  no  other  known  owner,  do  belong  to 

(/)  See  Bract.  1.  1,  c.  12.  the  king  by  his  prerogatire. 

(^)  Plowd.  315.  It  is  said,  in  the  (A)  SeeStiernh.de  Jure  Sueonnm, 

Case  of  Swans,  7  Kep.  16  a,  that  a  1.  2,  t.  8;  Gr.  Coustum.  c.  17. 

swan  is,  in   like  manner,  a  royal  (i)  17  Edw.  2,  c.  11. 

fowl ;  and  that  all  swans,  which  have  (A)  Vide  sup.  p.  479. 
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[antient  common  law,  was  where  any  ship  was  lost  at  sea, 
and  the  goods  (or  cargo)  were  thrown  upon  the  land ;  in 
which  case  these  goods,  so  wrecked,  were  adjudged  to  be- 
long to  the  king:  for  it  was  held,  that  by  the  loss  of  the 
ship,  all  property  was  gone  out  of  the  original  owner  (Z). 
But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity.  "Where- 
fore it  was  ordained  by  King  Henry  the  first,  that,  if 
any  person  escaped  alive  out  of  the  ship,  it  should  be  no 
wreck  (m) ;  and  afterwards.  King  Henry  the  second,  by 
his  charter  (n),  declared,  that  if  on  the  coasts  of  either 
England,  Poictou,  Oleron,  or  Gascony,  any  ship  should 
be  distressed,  and  either  man  or  beast  should  escape  or 
be  found  therein  alive,  the  goods  should  remain  to  the 
owners,  if  they  claimed  them  within  three  months ;  but 
otherwise  should  be  esteemed  a  wreck,  and  should  belong 
to  the  king,  or  other  lord  of  the  franchise.  This  was 
again  confirmed  with  improvements,  by  King  Richard 
the  first;  who,  in  the  second  year  of  his  reign  (o),  not 
only  established  these  concessions,  by  ordaining  that  the 
owner,  if  he  was  shipwrecked  and  escaped,  "  omnes  res 
suas  liberas  et  quietas  haberet,"  but  also  that,  if  he  pe- 
rished, his  children,  or,  in  default  of  them,  his  brethren 
and.  sisters,  should  retain  the  property  ;  and  in  default 
of  brother  or  sister,  then  the  goods  should  remain  in  the 
king  (^).  And  the  law,  as  laid  down  by  Bracton  in  the 
reign  of  Henry  the  third,  seems  still  to  have  improved 
in  its  equity.  For  then,  if  only  a  dog  (for  instance) 
escaped,  by  which  the  owner  might  be  discovered — nay, 
if  any  certain  mark  were  set  on  the  goods,  by  which  they 

(J)  Dr.  &  St.  d.  2,  c.  51.  was  given  to  the  prince's  treasury 

(•»i)Spelm.Cod.apudWilkins,305.  or  fiscus,  Restrained  it  by  an  edict 

(n)  26th  May,  1174  ;  1  Rymer's  (Cod.  ii.  5,  1),  and  ordered  them  to 

Feed.  36.  remain  to  the  owners,  adding  this 

(o)  Kog.  Hoved.  in  Kic.  1.  humane  expostulation,  "  duod  enim 

{p)  In  like  manner  Constantine  jus  liabet  fisous  in  aliend  calami- 

the  Great,  finding  that  by  the  im-  tate,  ut  de  re  tarn  luotuosa  com- 

perial  law  the  revenue  of  ivrecks  pendiztm  seetetur  ?" 
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[might  be  known  again, — it  was  held  to  be  no  wreck  {q). 
And  this  is  certainly  most  agreeable  to  reason  ;  the  ra- 
tional claioa  of  the  crown  "being  only  founded  upon  this, 
that  the  true  owner  cannot  be  ascertained.  Afterwards, 
in  the  Statute  of  Westminster  the  first,  the  time  of  limi- 
tation of  claims  given  by  the  charter  of  Henry  the  se- 
cond was  extended  to  a  year  and  a  day,  according  to  the 
usage  of  Normandy  (r) :  and  it  enacts,  that  if  a  man,  a 
dog,  or  a  cat,  escape  aliye,  the  vessel  shall  not  be  ad- 
judged a  wreck.  These  animals  (as  in  the  passage  from 
Bracton)  are  only  put  for  examples  (s) ;  for  it  is  estab- 
lished, that  not  only  if  any  live  thing  escape,  but  if  proof 
can  be  made  of  the  property  of  any  of  the  goods  or 
lading  which  come  to  shore,  they  shall  not  be  forfeited  as 
wreck  (<).  The  statute  (3  Edw.  I.  c.  4)  further  ordains, 
that  the  sheriff  of  the  county  shall  be  bound  to  keep  the 
goods  a  year  and  a  day, — as  in  France  for  one  year, 
agreeably  to  the  maritime  laws  of  Oleron  (m),  and  in 
Holland  for  a  year  and  a  half, — that  if  any  man  can 
prove  a  property  in  them,  either  in  his  own  right  or  by 
right  of  representation  (x),  they  shall  be  restored  to 
him  without  delay  ;  but  if  no  such  property  be  proved 
within  that  time,  they  then  shall  be  the  king's.  If  the 
goods  are  of  a  perishable  nature,  the  sheriff  may  sell 
them,  and  the  money  shall  be  liable  in  their  stead  (y). 
This  revenue  of  wrecks  was  frequently  granted  out  to 
lords  of  manors  as  a  royal  franchise ;  but  if  any  one  were 
thus  entitled  to  wrecks  in  his  own  land,  and  the  goods  of 
the  sovereign  were  wrecked  thereon,  the  sovereign  might 
claim  them  at  any  time,  even  after  the  year  and  day  {z). 
It  is  to  be  observed,  that,  in  order  to  constitute  a  legal 

ig)  Bract.  1.  3,  c.  3,  s.  5.  (w)  LI.  01.  s.  28. 

(r)  Gr.  Coustum.  c.  17.  (a;)  2  Inst.  168. 

(«)  Flet.  1. 1,  c.  44 ;  2  Inst.  167 ;  (y)  Plowd.  466. 

5  Eep.  107.  («)  2  last.  168  ;    Bro.  Abr.  tit. 

(f)  Hamilton  v.  Davies,  Trin.  11      Wreck. 
Geo.  3,  B.  E.,  5  Burr.  2732. 

VOL.  II.  P  P 
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\wreck,  the  goods  tnust  come  to  land  (a).  If  they  con- 
tinue at  sea,  the  law  distinguishes  them  by  the  barbasrous 
and  uncouth  appellations  of  jetsam,  flotsam,  and  ligan. 
Jetsam,  is  where  goods  are  cast  into  the  sea,  and  there 
eink  and  remain  under  water;  flotsam,  is  where  they  con- 
tinue swimmiiDg  on  the  surface  of  the  waves ;  ligan,  is 
where  they  are  sunk  in  the  sea,  but  tied  to  a  cork  or 
buoy,  in  order  to  be  found  again  (6).  Such  goods  are 
also  the  crown's,  if  no  owner  appears  to  claim  them ;  but 
if  any  owner  appears,  he  is  entitled  to  recover  the  posses- 
sion. For  even  if  they  be  cast  overboard  without  any 
mark  or  buoy,  in  order  to  lighten  the  ship,  the  owner  is 
not  by  this  act  of  necessity  construed  to  have  renounced 
his  property  (c)  :  much  less  can  things  ligan  be  supposed 
to  be  abandoned,  since  the  owner  has  done  all  in  his 
power  to  assert  and  retain  his  property.  These  three 
are  accounted  so  far  a  distinct  thing  from  the  former, 
that  by  the  royal  grant  to  a  man  of  wrecks,  things  jet- 
sam, flotsam  and  ligan  will  not  pass  (d). 

Wrecks,  in  their  legal  acceptation,  are  at  present  not 
very  frequent ;  for  if  any  goods  come  to  land,  it  rarely 
happens,  since  the  improvement  of  commerce,  naviga* 
tion,  and  correspondence,  that  the  owner  is  not  able  to 
assert  his  property  within  the  year  and  day  limited  by 
law.  And  in  order  to  preserve  this  property  entire  for 
him,  and  in  a  spirit  quite  opposite  to  those  savage  laws 
which  formerly  prevailed  in  all  the  northern  regions  of 
Europe  (e),  J  our  laws  have  made  many  humane  regula- 

(a)  See  Palmer  v.  Eouse,  3  H.  &  (e)  On  the  coasts  of  the  Baltic 

N.  605.  Sea,  in  particular,  the  inhabitants 

(i)  Constable's  case,  5  Eep.  106.  were  long  permitted  to  seize   on 

(o)  So,  in  the  civil  law,  "  Qua  whaterer  they  could  get  as  lawful 

enim  res  in  tempestate   levandce  prize  ;  or,  as  an  author  of  their  own 

wmis  causa  ejieiuntw,  Ace  doniA-  expresses  it,  "  in  navfragorvm  tni- 

normn  permanent.      QvAa  palam  serid  et  oalamitate,  tanguam  vul- 

est,  eas  non  eo  ani/mo  ejiei  quod  tv/res  ad  preeda/m  currere."   (1  Bl. 

qms  eas  habere  noUt."    Inst.  2, 1,  Com.  p.  293,  citing  Stiemh.  de  Jure 

48.  Sueon.  1.  8,  c.  6.) 

((f)  Constable's  case,  5  Rep.  108. 
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tions.  For  by  the  common  law,  if  any  persons  (other 
than  the  sheriff)  took  any  goods  cast  on  shore,  which 
are  not  legal  wreck,  the  owners  might  have  a  commis- 
sion to  inquire  and  find  them  out,  and  compel  restitu- 
tion (jT) ;  and,  in  accordance  herewith,  it  was  provided 
by  the  statute  27  Edw.  III.  c,  13,  that  if  any  ship  were 
lost  on  the  shore,  and  the  goods  came  to  land,  (which 
cannot,  says  the  statute,  be  called  wreck,)  they  should 
presently  be  delivered  to  the  merchants,  paying  only  a 
reasonable  reward  (or  salvage)  to  those  that  saved  and 
preserved  them.  And  many  additions  to  the  law  of  wreck 
and  salvage  have  been  made  in  modern  times,  which  have 
placed  these  subjects  on  a  satisfactory  footing — parti- 
cularly by  the  provisions  inserted  in  the  eighth  part  of 
the  17  &  18  Vict.  c.  104  (called  «  The  Merchant  Ship- 
ping Act,  1854"),  as  amended  by  25  &  26  Vict.  c.  63— 
called  "  The  Merchant  Shipping  Act  Amendment  Act, 
1862"  {g).  By  these  enactments  it  is  provided,  that  the 
Board  of  Trade  shall  have  the  general  superintendence 
of  all  matters  relating  to  wreck — which,  for  the  purpose 
of  the  Acts,  includes  jetsam,  flotsam,  and  ligan(A); — and 
power  is  given  to  such  Board,  with  the  consent  of  the 
Treasury,  to  appoint  receivers  of  wreck  in  different  dis- 
tricts; and  authority  is  given  to  such  receivers  to  sum- 
mon as  many  men  as  may  be  necessary,  to  demand  help 
from  any  ship  near  at  hand,  or  to  press  into  their  service 
any  neighbouring  waggons,  carts  or  horses,  for  the  pur- 
pose of  preserving  or  assisting  any  vessel  stranded  or  in 

(/)  I".  N.  B.  112.  ject  of  wreck  or  salvage. 

(g)  See  also  the  18  &  19  Vict.  (h)  But  see  Palmer  v.  Eouse,  3 

c.  91  (called  "  The  Merchant  Ship-  H.  &  N.  505.    The  word  "wreck" 

ping  Act  Amendment  Act,  1855";,  under  17  &  18  Vict.  c.  104  (see 

ss.  19,  20;   and  the  24  &  25  Vict.  sect.  2)  also  includes   "derelict" 

c.  10,  s.  9.   The  17  &  18  Vict.  c.  104,  found  in  or  on  the  shores  of  the  sea 

and  25  &  26  Vict.  c.  63,  were  also  or  any  tidal  water.    Things  dereUct 

amended  by  the  30  &  31  Vict.  c.  are  such  as  are  voluntarily  aban- 

124  (The  Merchant  Shipping  Act,  doned  as  worthless.    (See  Legge-®. 

1867),  but  not  in  regard  to  the  sub-  Boyd,  1  C.  B.  112.) 

pp2 
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distress,  or  her  cargo,  or  for  the  saving  of  human  life ; 
and  a  penalty  is  established  in  case  their  demands  are 
not  complied  with  (i).  The  same  Acts  contain  also  very 
copious  enactments  in  reference  to  the  salvage  for  ser- 
vices rendered,  and  the  manner  in  which  its  amount  is 
to  be  determined  in  case  of  dispute  (A).  And  as  to  wreck 
found,  it  is  provided,  that  any  finder  (other  than  the 
owner)  must  deliver  wreck,  as  soon  as  possible,  to  the 
receiver  of  the  district;  and,  if  he  be  the  owner,  must 
give  notice  of  the  find  to  the  same  officer  (?).  And  if  no 
owner  establishes  his  claim  to  wreck  so  found,  before  the 
expiration  of  a  year,  and  no  person,  other  than  the  crown, 
is  proved  to  be  entitled  to  the  same — then  the  wreck  is 
directed  to  be  sold  by  the  receiver,  and  the  proceeds 
thereof,  after  payment  of  all  expenses  and  the  salvage, 
if  any  (m),  is  to  be  paid  into  the  exchequer  as  part  of 
the  consolidated  fund  (n).  Other  provisions  have  also 
been  now  made,  with  a  view  to  prevent  the  disgraceful 
practices  which  formerly  obtained  on  some  of  our  sea 
coasts.  For  by  the  17  &  18  Vict.  c.  104,  s.  477,  if  any 
ship  stranded  or  in  distress  on  or  near  the  shore  be  plun- 
dered or  damaged  by  persons  riotously  and  tumultuously 
assembled  together,  full  compensation  shall  be  made  to 
the  owner,  by  the  hundred  (or  other  district  in  the  nature 

(i)  17  &  18  Vict.  c.  104,  ss.  439,  460. 
441,  442.  (»)  17  &  18  Vict.  c.  104,  s.  475. 

(A)  See  17  &  18  Vict.  u.  104,  s.  But  such  of  the  proceeds  of  wreck 

468  et  seq.,  s.  484  et  seq. ;   and  25  as  shall  belong  to  her  Majesty  in 

&  26  Vict.  c.  63,  ss.  49,  50.    It  has  right  of  her  duchy  of  Lancaster,  or 

been  decided  that  no  action  lies  to  shall  belong  to  the  ducky  of  Corn- 

recover  salvage  awarded  under  these  mall,  shall  form  part  of  the  revenne 

provisions  by  justices  of  the  peace.  of  such  duchies  respectively.    (25 

(Atkinson  v.  Woodhall,  1  Hurl.  &  &  26  Vict.  c.  63,  s.  53.)    It  may  be 

Colt.  170.)  remarked,  that  wrecked  goods  are 

(Z)  17  &  18  Vict.  c.  104,  s.  450.  subject  to  the  same  duties  (on  being 

(m)  As  to  salvage  within  the  brought  or  coming  into  this  king- 
boundaries  of  the  cvngue  ports,  see  dom),  as  they  would  have  been 
1  &  2  Geo.  4,  c.  76,  ss.  1—5, 15,  16,  liable  to,  if  imported.  (17  &  18 
and  18  ;  17  &  18  Vict.  c.  104,  a.  Vict.  c.  104,  s.  499.) 
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thereof)  in  or  nearest  to  which  the  offence  is  committed, 
in  the  manner  by  law  provided  in  cases  of  the  destruc- 
tion of  churches  and  other  buildings  by  a  riotous  assem- 
blage (o).  Moreover,  by  24  &  25  Vict,  c.  96,  s,  64, 
persons  plundering  or  stealing  wreck  shall  be  guilty  of 
felony,  and  liable  to  penal  servitude  for  fourteen  or  not 
less  than  five  years  (^p),  or  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour  and  solitary  con- 
finement. And  by  24  &  25  Vict.  c.  97,  s.  47,  persons 
exhibiting  any  false  light  or  signal,  with  intent  to  bring 
a  ship  into  danger,  or  doing  any  other  malicious  act  tend- 
ing to  the  immediate  loss  of  a  ship,  may  be  sentenced  to 
penal  servitude  for  life  or  other  less  punishment  as  speci- 
fied in  the  Act  (§-), 

3,  [Treasure-trove,  thesaurus  inventus,  is  where  any 
money,  coin,  gold,  silver,  plate,  or  bullion,  is  found 
hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown.  And  in  such  case  the  treasure 
found  belongs  to  the  crown ;  but  if  he  that  hid  it  be 
known,  or  afterwards  found  out,  the  owner,  and  not  the 
sovereign,  is  entitled  to  it  (r).  It  is  the  hiding,  we  may 
observe,  and  not  the  abandoning  of  it,  that  gives  the  king 
a  property :  Bracton  defining  it,  in  the  words  of  the  ci- 
vilians, to  be  "  vetus  depositio  pecunice"  (s).  For  if  a  man 
scatters  his  treasure  into  the  sea,  or  upon  the  surface  of 


(o)  The  provision  as  to  the  lia-  wrecked,  made  the  party  liable  to 

bility  of  the  hundred  in  such  cases  answer  for  the  whole  ship  and  cargo, 

is  now  contained  in  24  &  25  Vict.  (Ff .  47,  9,  3.)    In  our  own  law,  the 

c.  97,  ss.  11,  12,  the  previous  enact-  provision  previously  in  force  on  this 

ments  in  7  &  8  Geo.  4,  c.  31,  having  subject,  (7  Will.  4  &  1  Vict.  c.  89, 

been  repealed  by  24  &  25  Vict.  c.  s,  5,)  also  made  this  offence  of  vril- 

96.  fully  bringing  a  ship  into  danger  by 

(p)  See  27  &  28  Vict.  c.  47.  false  lights,  &e.  a  capital  felony. 

(q)  By  the  civil  law,  to  destroy  That  Act  was  repealed  by  24  &  25 

persons    shipwrecked,    or    prevent  Vict.  c.  95. 

their  saving  the  ship,  was  punish-  (r)  3  Inst.  132 ;  Dalton  of  Sheriffs, 

able  with  death  ;  and  to  steal  even  c.  16. 

a  plank  from  a  vessel  in  distress,  or  (»)  L.  3,  c.  3,  s.  4. 
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[the  earth,  it  belongs,  by  the  general  rule  of  law  already 
noticed,  to  the  first  finder  (^).] 

Formerly  indeed,  by  the  effect  of  that  general  rule, 
[all  treasure-trove  belonged  to  the  finder.  But  afterwards 
it  was  judged  expedient,  for  the  purposes  of  the  State, 
and  particularly  for  the  coinage,  to  allow  part  of  what 
was  so  found  to  the  king ;  which  part  was  assigned  to  be 
all  hidden  treasure;]  as  distinguished  from  such  as  is 
either  casually  lost  or  designedly  abandoned  by  the 
former  owner.  [And  that  the  prince  shall  be  entitled  to 
this  hidden  treasure,  is  now  grown  to  be,  according  to 
Grotius,  "Jus  commune,  et  quasi  gentium,"  for  it  is  not 
only  observed,  he  adds,  in  England,  but  in  Germany, 
France,  Spain,  and  Denmark  (m).  The  finding  of  de- 
posited treasure  was  much  more  frequent,  and  the  trea- 
sures themselves  more  considerable,  in  the  infancy  of  our 
constitution,  than  at  present  (a:).]  Hence  [the  punish- 
ment of  such  as  concealed  from  the  king  the  finding  of 
hidden  treasure,  was  formerly  no  less  than  death  (y).] 

4.  Waifs,  bona  waviata,  are  such  goods  stolen  as  [are 
waived  (or  thrown  away)  by  the  thief  in  his  flight,  for 
fear  of  being  apprehended.  These  are  given  by  the  law 
to  the  sovereign,  as  a  punishment  upon  the  owner  (accord- 
ing to  the  books)  for  not  himself  pursuing  the  felon,  and 
taking  away  his  goods  from  him  (2).  And  therefore  if 
the  party  robbed  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief  (which  is  called  making  fresh 
suit),  or  do]  prosecute  him  to  conviction,  he  shall  have 
his  goods  again  (a).  So  if  the  party  robbed  can  seize 
them  before  they  are  seized  for  the  crown,  though  at 
the  distance  of  twenty  years,  the  crown  will  never  have 
them  (b).     It  is  also  to  be  observed,  that  [if  the  goods 

(*)  Bract.  1.  3,  c.  3  ;  3  Inst.  133;  (y)  Glanv.  1.  1,  c.  2;  Crag.  1.  16, 

sup.  p.  574.  40.    See  3  Inst.  133. 

(11)  De  Jur.  B.  &  P.  1.  2,   c.  8,  (s)  Cro.  Eliz.  694. 

s.  7.  (a)  Pinch.  L.  212. 

{w)  See  1  Bl.  Com.  p,  296.  (J)  Ibid. 
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[are  hid  by  the  thief  or  left  anywhere  by  him,  so  that  he 
had  them  not  about  him  when  he  fled,  and  therefore  did 
not  throw  them  away  in  his  flight, — these  are  not  bona 
waviata,  but  the  owner  may  have  them  again  when  he 
pleases  (c).  Also  the  goods  of  a  foreign  merchant,  though 
stolen  and  thrown  away  in  flight,  shall  never  be  waifs  (rf) ; 
the  reason  whereof  may  be,  not  only  for  the  encourage- 
ment of  trade,  but  also  because  there  is  no  wilful  default 
in  the  foreign  merchant's  not  pursuing  the  thief;  he  being 
generally  a  stranger  to  our  laws,  our  usages,  and  our 
language.] 

5.  [Estrays  are  such  valuable  animals  as  are  found 
wandering  in  any  manor  or  lordship,  and  no  man  knoweth 
the  owner  of  them ;  in  which  case  the  law  gives  them  to 
the  sovereign ;]  and  [they  now  most  commonly  belong  to 
the  lord  of  the  manor,  by  special  grant  from  the  crown. 
But,  in  order  to  vest  an  absolute  property  in  the  crown 
or  its  grantees,  they  must  be  proclaimed  in  the  church 
and  two  market  towns  next  adjoining  to  the  place  where 
they  are  found.  And  then,  if  no  man  claims  them,  after 
proclamation  and  a  year  and  a  day  passed,  they  belong 
to  the  sovereign  or  his  substitute  without  redemption  (e), 
even  though  the  owner  be  a  minor,  or  under  any  other 
legal  incapacity  {f).  If  the  owner  claims  them  within  the 
year  and  day,  he  must  pay  the  charges  of  finding,  keep- 
ing, and  proclaiming  them.  The  crown  or  lord  has  no 
property  in  such  animals  till  the  year  and  day  has  passed ; 
for  if  a  lord  keepeth  an  estray  three  quarters  of  a  year, 
and  within  the  year  it  strayeth  again,  and  another  lord 


(c)  Constable's  case,  5  Eep.  109.  proclaimed  "prvm/wm  corwm  oomA- 

(_d)  Fitz.  Abr.  tit.  Estray,  1 ;  3  "  tibus  et  viatoribus  obviis,  deinde 

Bulstr.  19.  "  m  proximS  villa  vet  pago,  past- 

(e)  Mirr.  c.  3,  s.  19.  "  remo   coram  eocleaid  vel  judi- 

(/)  Constable's  case,  §  Bep.  108.;  "  cio,"  and  a  year  was  allowed  for 

Bro.  Abr.  tit.  Estray ;    Cro.  Eliz.  the  owner  to  reclaim  his  property. 

716.    So,  by  the  old  Gothic  consti-  (Stiemh,  de  Jur.  Goth.  1.  3,  c.  5.) 

tution,  all  things  found  were  to  be 


584   BK.IV.  OFPTJBLICEIGHTS.—PT.  I.  CIVIL  GOVERNMENT. 

[getteth  it,  the  first  lord  cannot  take  it  again  (g).  Any 
beasts  may  be  estrays,  that  are  by  nature  tame  or  re- 
claimable,  and  in  which  there  is  a  valuable  property,  as 
sheep,  oxen,  swine  and  horses,— all,  indeed,  which  we  in 
general  call  cattle ;  and  so  Fleta  defines  them,  "pecus 
vagans,  quod  nullus petit,  sequitur,  vel  advocat"  (A).]  But 
animals  ferce  natura,  and  not  held  by  the  antient  law  to 
be  valuable,  as  a  dog  or  cat,  bear  or  wolf,  cannot  be 
considered  as  estrays  (i);  though  swans  are  said  to  be  an 
exception  to  this  rule  (A).  The  reason  why  in  general 
the  doctrine  of  estrays  is  applicable  only  to  animals 
domitcB  naturae,  seems  to  be  that  [the  owner's  property 
in  them  is  not  lost  merely  by  their  temporary  escape ; 
and  they  also,  from  their  intrinsic  value,  are  a  sufficient 
pledge  for  the  expense  of  the  lord  of  the  franchise  in 
keeping  them  the  year  and  a  day.  For  he  that  takes  an 
estray  is  bound,  so  long  as  he  keeps  it,  to  find  it  in  pro- 
visions, and  preserve  it  from  damage  {V) ;  and  may  not 
use  it  by  way  of  labour,  but  is  liable  to  an  action  for  so 
doing  (to).  Yet  he  may  milk  a  cow,  or  the  like ;  for  that 
tends  to  the  preservation,  and  is  for  the  benefit,  of  the 
animal  («).J 

VIII.  Another  branch  of  the  ordinary  revenue,  [the 
right  to  mines,  has  its  original  from  the  sovereign's 
prerogative  of  coinage,  in  order  to  supply  him  with  ma- 
terials; and  therefore  those  mines  which  are  properly 
royal  (o),  and  to  which  the  crown  is  entitled  when  foimd, 
are  only  those  of  silver  and  gold  (/>).  But  by  the  old 
common  law,  if  gold  or  silver  were  found  in  mines  of 
base  metal,  according  to  the  opinion  of  some,  the  whole 

(^)  Finch,  L.  177.  (»)  Cro.  Jac.  148  ;  N07, 119. 

(A)  L.  1,  c.  43.  (0)  As  to  the  coal  and  iron  mines 

(i)  1  Bl.  Com.  298.  in  the  royal  forest  of  Dean,  see  1 

Xl)  Case  of  Swans,  7  Eep.  17  a.  &  2  Vict.  c.  43;  24  &  25  Vict.  c.  4Q. 

<J)  1  Boll.  Abr.  879.  (^)  2  Inst.  577. 
(to)  Cro.  Jac.  147. 
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[was  a  royal  mine,  and  belonged  to  the  king ;  though 
others  held  that  it  only  did  so  if  the  quantity  of  gold  or 
silver  was  of  greater  value  than  the  quantity  of  base 
metal  (<7).  J  But  now  by  1  "W".  &  M.  st.  1,  c.  30,  5  W. 
&  M.  c.  6,  and  55  Geo.  3,  c.  134,  this  difference  is  made 
immaterial;  it  being  thereby  enacted  that  no  copper,  tin, 
iron  or  lead  mines  shall  be  deemed  royal  mines,  whatever 
quantity  of  gold  or  silver  may  be  extracted  from  them ; 
but  that  the  sovereign  (or  his  grantees)  may  have  the  ore 
on  paying  for  the  same  a  price  stated  in  the  Acts.  [This 
is  an  extremely  reasonable  law ;  for  now  private  owners 
are  not  discouraged  from  working  mines,  through  a  fear 
that  they  may  be  claimed  as  royal  ones;  neither  does 
the  sovereign  depart  from  the  just  rights  of  his  revenue, 
since  he  may  have  all  the  precious  metal  contained  in 
the  ore,  paying  no  more  for  it  than  the  value  of  the  base 
metal  which  it  is  supposed  to  be ;  to  which  base  metal 
the  landowner  is  by  reason  and  law  entitled  (r). j 

IX.  The  next  branch  of  the  crown's  ordinary  revenue 
[consists  in  forfeitures  of  lands  and  goods,  for  offences  («); 
hona  confiscata,  as  they  are  called  by  the  civilians,  because 
they  belonged  to  \h.ejiscus  or  imperial  treasury;  or,  as 
our  lawyers  term  them,  forisfacta,  that  is,  such  whereof 
the  property  is  gone  away  or  departed  from  the  owner. 
The  true  reason  and  only  substantial  ground  of  any  for- 
feiture for  crimes,  consists  in  this, — that  all  property  is 
derived  from  society,  being  one  of  those  civil  rights  which 
are  conferred  upon  individuals  in  exchange  for  that 
degree  of  natural  freedom  which  every  man  sacrifices  by 

(g)  Plowd.  336.  Vict.  c.  58  ;  as  to  mines  and  mine- 
(?•)  The  tin  ore  in  Devon  and  rals,  generally,  in  Cornwall,  see  21 
•Cornwall  is  excepted  from  these  &  22  Vict.  c.  109. 
Acts.  As  to  such  ore  see  1  &  2  (s)  See  3  &  4  Will.  4,  c.  97,  con- 
vict, c.  120  ;  as  to  tin  ore  in  Com-  taining  provisions  for  the  more 
wall,  2  &  3  Vict.  c.  68,  s.  1 ;  as  speedy  recovery  of  fines,  &c.,  due 
to  lead  ore  in  Durham,  81  &  22  to  the  crown. 
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[being  member  of  a  social  community.  If  therefore  such 
a  member  violates  the  fundamental  contract  of  his  asso- 
ciation, by  transgressing  the  municipal  law,  he  forfeits 
his  right  to  such  privileges  as  he  claims  by  that  con- 
tract; and  the  state  may  very  justly  resume  that  portion 
of  property,  or  any  part  of  it,  which  the  laws  have  before 
assigned  him.]  By  the  laws  of  England  any  such  con- 
fiscation of  the  property  of  a  convicted  offender  is  vested 
in  the  sovereign,  the  one  visible  magistrate  in  whom  the 
majesty  of  the  public  resides.  The  particulars  of  these 
fines  and  forfeitures  will  be  more  properly  recited  when 
we  treat  of  the  offences  themselves  (0 ;  and  we  therefore 
only  mention  them  here,  for  the  sake  of  regularity,  as  a 
part  of  the  census  regalis.  Yet  there  is  one  species  (now 
abolished),  called  a  deodand,  which  arose  from  the  mis- 
fortune rather  than  the  crime  of  the  owner,  of  which 
some  notice  shall  be  taken  in  the  present  place. 

Whatever  personal  chattel  was  the  immediate  and  ac- 
cidental occasion  of  the  death  of  any  reasonable  crea- 
ture was  called  a  deodand,  and  became  forfeited  to  the 
crown  (m).  [It  seems  to  have  been  originally  designed, 
in  the  blind  days  of  popery,  as  an  expiation  for  the  souls 
of  such  as  were  snatched  away  by  sudden  death;  and 
for  that  purpose  ought  properly  to  have  been  given  to 
holy  church  [x) :  in  the  same  manner  as  the  apparel  of  a 

(<)  Vide  ppst,  vol.  IV.  pp.  635,  ownerof  the  chattel,  who  was,  there- 

54i,  6S0,  663.  fore,  properly  pimi^e4  by  the  for- 

(w)  No  deodand  was  ever  due  in  feitnre.    He  adds,  "  a  like  punish- 

the  case  of  a  felommts  homicide,  as  "  ment  is,  in  like  cases,  inflicted  by 

in  manslanghter.    (R.  v.  Polwart,  1  "  the  Mosaical  law  (Ex.  xxi.  28) : 

Q.  B.  818.)  "  'if  an  ox  gore  a  man  that  he  die, 

(»)  Mtz.  Abr.  tit.  Enditement,  "  '  the  ox  shall  be  stoned,  and  his 

pi.  27;  Staunf.  P.  C.  20, 21.  Black-  «  '  flesh  shall  not  be  eaten.'    And 

stone  remarks  (vol.  i.  p.  301),  in  "  among  the  Athenians,  whatever 

reference  to   deodands,  that   they  "  was  the  cause  of  a  man's  death,  by 

were  in  part  grounded  on  the  idea  "  falling  on  him,  was  exterminated 

that  such  misfortunes  were  more  or  "  or  cast  out  of  the  dominions  of  the 

less  owing  to  the  negligence  of  the  "  republic." 
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[stranger  who  was  found  dead,  was  applied  to  purchase 
masses  for  the  good  of  his  soul.]  "With  regard  to  the 
law  of  deodands  it  may  be  mentioned  that  where  a  thing 
not  in  motion  was  the  occasion  of  a  man's  death,  that 
part  only  which  was  the  immediate  cause  was  forfeited ; 
as  if  a  man,  climbing  up  the  wheel  of  a  cart,  was  killed 
by  falling  from  it,  the  wheel  alone  was  a  deodand  (y) ; 
but  whenever  the  thing  was  in  motion,  not  only  that  part 
which  immediately  gave  the  wound  (as  the  wheel  which 
ran  over  his  body),  but  all  things  which  moved  with  it, 
and  helped  to  make  the  wound  more  dangerous  (as  the 
cart  and  loading,  which  increased  the  pressure  of  the 
wheel),  were  forfeited  (z).  And  it  mattered  not  whether 
the  owner  were  concerned  in  the  killing  or  not;  for  if 
a  man  killed  another  with  my  sword,  the  sword  was  for- 
feited as  an  accursed  thing  (a).  Hence,  in  all  indict- 
ments for  homicide,  the  value  of  the  instrument  of  death 
as  well  as  its  description  were  found  by  the  grand  jury, 
to  enable  the  crown  or  its  grantee  to  claim  the  deodand; 
for  it  was  no  deodand  unless  it  were  presented  as  such 
by  a  jury  (5).  But  in  modern  times  juries  very  fre- 
quently took  upon  themselves  to  mitigate  these  forfei- 
tures, by  finding  only  some  trifling  thing,  or  part  of  an 
entire  thing,  to  have  been  the  occasion  of  the  death. 
And,  in  such  cases,  although  the  finding  by  the  jury 
were  hardly  warrantable  by  law,  the  Court  of  Queen's 
Bench  generally  refused  to  interfere  (c).  It  was  how- 
ever obviously  better  that  a  law  so  repugnant  to  the 
feeHngs  of  mankind  should  be  abandoned,  than  that  the 
solemn  oath  under  which  a  juror  gives  his  verdict  should 
be  thus  evaded.     Indeed,  its  manifest  unreasonableness 


(jr)  1  Hale,  P.  C.  422.  M.  &  W.  58  ;   E.  v.  Brownlow,  11 

(2)  1  Hawk.  P.  C.  c.  26.  Ad.  &  EI.  19,-  B.  v.  Polwart,  1  Q. 

(a)  Doct.  &  Stnd.  d.  2,  c.  51.  B.  818. 

(J)  3  Inst.  57.    As  to  the  fonner         (c)  See  Foster  of  Homicide,  266  ; 

law  of  deodand,  see  The  Queen  v.  1  Bl.  Com.  300. 
the  Eastern  Counties  Eailway,  10 
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and  inconvenience,  as  well  as  unpopularity,  called  loudly 
for  its  abolition.  This  improvement  was  accordingly 
carried  into  effect  by  9  &  10  Vict.  c.  62 ;  by  which  it 
was  enacted,  that  from  1st  September,  1846,  there  should 
be  no  forfeiture  of  any  chattel  in  respect  of  the  same 
having  moved  to  or  caused  the  death  of  man.  Before 
concluding  this  head,  we  will  add  that  deodands,  while 
they  existed,  fell  under  the  remark  of  Blackstone,  that 
[forfeitures  in  general,  as  well  as  wrecks,  treasure-trove, 
royal  fish,  mines,  waifs,  and  estrays,  may  be  granted  by 
the  sovereign  to  particular  subjects,  as  a  royal  franchise : 
and  indeed  they  are  for  the  most  part  granted  out  to  the 
lords  of  manors,  or  other  liberties,  to  the  perversion  of 
their  original  design  («?).] 

X.  and  XI.  Two  other  branches  of  the  crown's  ordi- 
nary revenue  are  those  which  arise  from  escheats  and 
the  custody  of  idiots ;  but  though  in  point  of  order  they 
require  to  be  here  enumerated,  the  mere  enumeration 
will  suffice,  as  they  have  been  both  discussed,  as  far  as 
the  plan  of  the  work  permitted,  in  former  chapters  (e). 

[This  may  suffice  therefore  for  a  short  view  of  the 
sovereign's  ordinary  revenue,  or  the  proper  patrimony  of 
the  Crown ;  which  was  very  large  formerly,  and  capable 
of  being  increased  to  a  magnitude  truly  formidable ;  for 
there  are  very  few  estates  in  the  kingdom  that  have  not, 
at  some  period  or  other  since  the  Norman  conquest,  been 
vested  in  the  hands  of  the  king  by  forfeiture,  escheat, 
or  otherwise.  J  But  both  the  hereditary  landed  revenue, 
and  the  casual  profits  arising  from  the  other  branches 
of  the  census  r^galis,  are  now,  by  the  gradual  effect  of 
improvident  management,  by  royal  grants  to  subjects. 


((Z)  1  Bl.  Com.  302.  I.  pp.  447  et  seq.  •,  as  to  the  crown's 

(«)  Aa  to  escheats,  vide  sup.  vol.      custody  of  idiots,  vide  sup.  p.  542.. 
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and  by  other  causes,  reduced  to  comparative  insignifi- 
cance (_/■). 

This  diminution,  however,  has  been  attended  with  no 
real  loss  or  disparagement  to  the  Crown.  For  as  its  ordi- 
nary revenue,  even  when  most  flourishing,  did  not  suffice 
on  all  occasions  for  the  exigencies  of  the  state,  our  ances- 
tors were  obliged,  at  very  early  periods  of  the  national 
history,  to  supply  the  public  necessities  by  contributions 
from  their  private  means;  which  formed  an  extraordi- 
nary revenue  for  the  Crown,  in  addition  to  its  proper 
patrimony.  These  burthens  gradually  increased,  until 
at  length,  in  later  times,  they  swelled  into  the  modern 
system  of  taxation,  by  means  of  which  a  large  annual 
sum  is  now  raised,  applicable  generally  to  the  whole  ex- 
penditure of  the  state, — comprising  not  only  what  is 
required  for  the  public  service  in  the  strict  sense  of  the 
term,  but  for  the  maintenance  and  dignity  of  the  royal 
person  and  household.  The  remains  of  the  patrimonial 
revenue  of  the  Crown  are,  on  the  other  hand,  no  longer 
specifically  applied  to  the  sovereign's  private  purposes, 
but  are  now  mixed  with  the  produce  of  taxation,  so  as  to 
form  part  of  a  common  fund  which  thus  constitutes  the 
national  income. 

These  contributions  by  way  of  taxation  have  been  at 
different  periods  [called  by  the  synonymous  names  of 
aids,  subsidies,  and  supplies;]  and  are  granted,  by  the 
Commons  of  Great  Britain  and  Ireland  in  Parliament 
assembled  (^) :  [who,  when  they  have  voted  a  supply 
to  the  Crown,  and  settled  the  quantum  of  that  supply, 
usually  resolve  themselves  into  what  is  called  a  committee 
of  ways  and  means,  to  consider  the  ways  and  means  of 
raising  the  supply  so  voted.  And  in  this  committee  any 
member  [may  propose  such  scheme  of  taxation  as  he 

(/)  See  16  &  17  Vict.  c.  56,  and      as  to,  the  hereditary  possessdons  and 
29  &  30  Vict.  c.  62,  a.  11,  as  to      lauded  revenue  of  the  crown, 
certain  charges  on, and  arrangements         {g)  Vide  sup.  p.  373. 
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[thinks  will  be  least  detrimental  to  tte  public,  J  tbough  it 
is  looked  upon  as  the  peculiar  province  of  the  Chan- 
cellor of  the  Exchequer,  to  whom  it  belongs  to  bring 
forward  annually  his  financial  statement  for  the  year, 
usually  called  his  Budget.  The  following  taxes  are  now 
imposed  by  law.  I.  The  Land-tax;  II.  The  Customs; 
III.  The  Excise;  IV.  The  Post  Office  Duties;  Y.  The 
Stamp  Duties;  VI.  The  Assessed  Taxes;  VII.  The 
Duty  on  Offices  and  Pensions.  VIII.  The  Income  Tax: 
but  this  last  is  not  considered  as  a  ■permanent  charge  on 
the  subject,  wherein  it  differs  from  the  others  in  the  list. 
Of  each  of  these  taxes  we  will  now  give  some  account. 

I.  The  Land-tax.  [This  has  come  in  the  place  of  the 
antient  method  of  rating  property,  or  persons  in  respect 
of  their  property,  by  tenths  or  fifteenths,  subsidies  on 
lands,  hydages,  scutages,  or  talliages ;  a  short  explica- 
tion of  which  will,  however,  greatly  assist  us  in  under- 
standing our  antient  laws  and  history.  Tenths  and 
fifteenths  were  temporary  aids  issuing  out  of  personal 
property,  and  granted  to  the  king  by  parliament  (A). 
They  were  formerly  the  real  tenth  or  fifteenth  part  of 
all  the  moveables  belonging  to  the  subject,  when  such 
moveables  or  personal  estates  were  a  very  different  and 
much  less  considerable  thing  than  what  they  usually  are 
at  this  day.  Tenths  are  said  to  have  been  first  granted 
under  Henry  the  second ;  who  took  advantage  of  the 
fashionable  zeal  for  croisades,  to  introduce  this  new  taxa- 
.tion,  in  order  to  defray  the  "expense  of  a  pious  expedition 
to  Palestine,  which  he  really  or  seemingly  had  projected 
against  Saladine,  emperor  of  the  Saracens:  whence  it  was 
originally  denominated  the  Saladiae  tenth  (i).  But  after- 
wards fifteenths  were  more  usually  granted  than  tenths. 

{%)  2  Inst.  77 J  4  Inst.  34.  719  ;  Hume,  i.  329. 

(i)  Hored.  A.D,  1188;  Carte,  L. 
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[Originally  the  amount  of  these  taxes  was  uncertain;  being 
levied  by  assessments  new  made  at  every  fresh  grant  of 
the  conmions,  a  commission  for  which  is  preserved  by 
Matthew  Paris  (A) ;  but  it  was  at  length  reduced  to  a 
certainty,  in  the  eighth  year  of  Edward  the  third,  "when, 
by  virtue  of  the  king's  commission,  new  taxations  were 
made  of  every  township,  borough  and  city  in  the  king- 
dom, and  recorded  in  the  Exchequer:  which  rate  wasj 
at  the  time,  the  fifteenth  part  of  the  value  of  every  town- 
ship, the  whole  amounting  to  about  29,000?. ;  and  there- 
fore it  still  kept  up  the  name  of  a  fifteenth,  when,  by  the 
alteration  of  the  value  of  money,  and  the  increase  of 
personal  property,  things  came  to  be  in  a  very  diflTerent 
situation.  So  that  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  every  parish  in  England 
itnmediately  knew  their  proportion  of  it;  that  is,  the  same 
identical  sum  that  was  assessed  by  the  same  aid,  in  the 
eighth  of  Edward  the  third ;  and  then  raised  it  by  a 
rate  among  themselves  and  returned  it  into  the  royal 
fcxohequer. . 

The  other  antient  levies  were  in  the  nature  of  a  land- 
tax;  for  we  may  trace  up  the  original  of  that  charge 
as  high  as  to  the  introduction  of  our  military  tenures, 
when  every  tenant  of  a  knight's  fee  was  bound,  if  called 
upon,  to  attend  the  king  in  his  army  for  forty  days  in 
every  year.  But  this  personal  attendance  growing  trouble- 
some in  many  respects,  the  tenants  found  means  of  com- 
pounding for  it ;  by  first  sending  others  in  their  stead, 
and  in  process  of  time  by  making  a  pecuniary  satisfaction 
to  the  crown  in  lieu  of  it.  This  pecuniary  satisfaction  at 
last  came  to  be  levied  by  assessments,  at  so  much  for 
every  knight's  fee,  under  the  name  of  scutages  (/) ;  which 
appear  to  have  been  levied  for  the  first  time  in  the  fifth 
year  of  Henry  the  second,  on  account  of  his  expedition 
to  Toulouse.     And  such  assessments  were  then,  it  would 

(A)  A.D.  1232.  (0  Vide  sup.  vol.  i.  p.  210. 
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[seem,  mere  arbitrary  compositions,  as  the  king  and  tlie 
subject  could  agree.  But  this  precedent  being  afterwards 
abused  into  a  means  of  oppression  (in  levying  scutages 
on  the  landholders  by  the  royal  authority  only,  whenever 
our  kings  went  to  war,  in  order  to  hire  mercenary  troops 
and  pay  their  contingent  expenses),  it  became  thereupon 
a  matter  of  national  complaint;  and  Kiag  John  was 
obliged  to  promise,  in  his  Magna  Charta  (c.  12),  that  no 
scutage  should  be  imposed  without  the  consent  of  the 
common  council  of  the  realm.  This  clause  was  indeed 
omitted  in  the  charters  of  Henry  the  third,  where  we 
only  find  it  stipulated,  that  scutages  should  be  taken  as 
they  were  used  to  be  in  the  time  of  King  Henry  the 
second  (wi).  Yet  afterwards,  by  a  variety  of  statutes 
under  Edward  the  first  and  his  grandson  (n),  it  was  pro- 
vided, that  the  king  shall  not  take  any  aids  or  tasks,  any 
talliage  or  tax,  but  by  the  common  assent  of  the  great 
men  and  commons  in  parliament  (o). 

Of  the  same  nature  with  scutages  upon  knights'-fees 
were  the  assessments  of  hydage  upon  all  other  lands,  and 
of  talliage  upon  cities  and  burghs  (p).  But  they  all  gra- 
dually fell  into  disuse  upon  the  introduction  of  subsidies, 
about  the  time  of  King  Richard  the  second,  and  King 
Henry  the  fourth.  These  were  a  tax,  not  immediately 
imposed  upon  property,  but  upon  persons  in  respect  of 
their  reputed  estates,  after  the  nominal  rate  of  4s.  in  the 
pound  for  lands,  and  2s.  8d.  for  goods ;  and  for  those  of 
aliens,  in  a  double  proportion  (g').]   It  was  [antiently  the 

(i»)  See  9  Hen.  3,  c.  37.  "  yaluation  ;    wherein  the  compu- 

(n)  25  Edw.  1,  cc.  5  and  6 ;  34  "  tation  was  so  very  moderate,  and 

Bdw.  1,  St.  4,  c.  1 ;  14  Edw.  3,  st.  "  the  rental  of  the  kingdom  was 

2,  c.  1.  "  supposed  to  be  so  exceedingly  low, 

(o)  Vide  sup.  p.  503,  and  toI.  I.  "  that  one  suhsidy  of  this  sort  did 

pp.  173,  211.  "  not,  according  to  Sir  E.  Coke, 

(p)  Madox,  Hist.  Exch.  480.  "  amount  to  more  than  £70,000; 

(j')  Blackstone  adds  here  (rol.  i.  "  whereas   »  modem  land-tax,  at 

310),  "  But  this  assessment  was  "  the  same  rate,  produces  about  two 

also  made  according  to  an  antient  "  millions." 
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[rule  never  to  grant  more  than  one  subsidy  and  two 
fifteenths  at  a  time ;  but  this  rule  was  broken  through, 
for  the  first  time,  on  a  very  pressing  occasion,  the  Spanish 
invasion  in  1588 ;  when  the  parliament  gave  Queen  Eliza- 
beth two  subsidies  and  four  fifteenths.  Afterwards,  as 
money  sank  in  value,  more  subsidies  were  given;  and 
we  have  an  instance,  in  the  first  parliament  of  1640,  of 
the  king's  desiring  twelve  subsidies  of  the  commons  to 
be  levied  in  three  years;  which  was  looked  upon  as  a 
startling  proposal:  though  Lord  Clarendon  says  that  the 
Speaker,  Serjeant  Glanville,  made  it  manifest  to  the 
house  how  very  inconsiderable  a  sum  twelve  subsidies 
amounted  to,  by  telling  them  he  had  computed  what  he 
was  to  pay  for  them  himself;  and  when  he  named  the 
sum,  he  being  known  to  be  possessed  of  a  great  estate, 
it  seemed  not  worth  any  further  deliberation  (r). 

The  grant  of  scutages,  talliages,  or  subsidies,  by  the 
commons,  did  not  extend  to  spiritual  preferments ;  those 
being  usually  taxed  at  the  same  time  by  the  clergy  them- 
selves, in  convocation  (s) :  but  these  grants  of  the  clergy 
were  confirmed  in  parliament,  otherwise  they  were  illegal 
and  not  binding,  as  the  same  noble  writer  observes  of 
the  subsidies  granted  by  the  convocation,  which  con- 
tinued sitting  after  the  dissolution  of  the  first  parliament 
in  1640.  A  subsidy  granted  by  the  clergy  was  after  the 
rate  of  4«.  in  the  pound,  according  to  the  valuation  of 
their  livings  in  the  king's  books ;  and  amounted,  as  Sir 
Edward  Coke  tells  us,  to  about  20,000Z.  (t).  While  this 
custom  continued,  convocations  were  wont  to  sit  as  fre- 
quently as  parliaments  ;  but  the  last  subsidies  thus  given 
by  the  clergy  were  those  confirmed  by  statute  15  Car.  II. 

(?•)  Hist.  b.  2.    Blacistone  adds,  "  raised  in  one  year,  by  a  land-tax 

(yol.  i.  p.  310,)  "  And,  indeed,  upon  "  of  2s.  in  the  pound." 

"  calculation,  we  shall  find  that  the  («)  As  to  convocation,  vide  sup. 

"  total  amount  of  these  twelve  sub-  p.  559. 

"  sidies,  to  be  raised  in  three  years,  (<)  4  Inst.  33. 
"  is  less  than  what  would  be  now 

VOL.  II.  Q  Q 
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[c.  10;  since  which,  aaother  method  of  taxation  has  gene- 
rally prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity ;  in  recompense  for  which  (as  already  mentioned), 
the  clergy  have  from  that  period  been  allowed  to  vote 
at  the  election  of  knights  of  the  shire  in  respect  of  their 
benefices  (m)  ;  and  thenceforward  the  practice  of  giving 
ecclesiastical  subsidies  has  fallen  into  total  disuse.] 

No  subsidies  were  granted  either  by  laity  or  clergy 
after  the  year  1633  {x),  but  periodical  assessments  of  a 
specific  sum  upon  the  several  counties  of  the  kingdom, 
to  be  levied  by  a  pound  rate  on  lands  and  personal 
estates,  were  granted  as  the  national  emergencies  re- 
quired— a  practice  which  was  first  introduced  by  the 
parliament  of  Charles  the  first  in  order  to  support  them- 
selves and  their  measures  (y),  [These  periodical  assess- 
ments, the  subsidies  which  preceded  them,  and  the  more 
antient  scutage,  hydage,  and  talliage,  were  to  all  intents 
and  purposes,]  so  fer  as  they  charged  the  land,  [a  land- 
tax  ;  and  the  assessments  were  sometimes  expressly  called 
so  (z).  Yet  a  popular  opinion  has  prevailed,  that  the 
land-tax  was  first  introduced  in  the  reign  of  King  William 
the  third;  because  in  the  year  1692  a  new  assessment  ox 
valuation  of  estates  was  made  throughout  the  kingdom; 
which,  though  by  no  means  a  perfect  one,  had  this  effect, 
that  a  supply  of  50O,0G0Z.  was  equal  to  one  shilling  in 
the  pound  of  the  value  of  the  estates  given  in.} 

According  to  the  enhanced  valuation  just  mentioned, 
the  land-tax  was  imposed  by  4  Will.  III.  c.  1 ;  and  has 
ever  since  continued  a  permanent  cJiarge  upon  land  (a) ; 
for  by  38  Geo.  III.  p.  60,  this  tax  (which  had  long  be- 


(tt)  Dalt.  of  Sh.  334;  Gilb.  Hist.  (a)  Under  4  Will.  3,  c.  1,  (as  in 

pf  Exch.  c.  4  J  Tide  snp.  p.  561.  the  case  of  the  periodical  assess- 

(a;)  The  latest  were  by  15  Car.  2)  ments  referred  to  in  the  text,)  the 

Qc.  9,  10.  sum  granted  was  levied  on  pergonal 

(y)  1  Bl.  Com.  812.    •  as  well  as  landed  property.    This 

(«)  Com.  Jonm.  26*  June,  9th  was  altered  by  3  &  4  Will,  4,  c.  12. 
Dec.  1678. 
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Come  an  annual)  was  converted  into  a  perp6tua,l  biSe, 
and  fixed  at  four  shillings  in  the  pound  (i);  but  made 
subject,  on  the  other  hand,  to  redemption  by  the  land- 
owner (c).  The  tenant  of  the  land  is  also,  by  38  Geo. 
III.  c.  5,  s.  17,  liable  to  a  distress,  in  the  event  of  this 
tax  remaining  in  arrear ;  but  is,  by  the  same  Act,  enti- 
tled to  deduct  the  amount  -which  he  has  paid  for  it,  (un- 
less he  has  expressly  agreed  to  pay  all  taxes,)  out  of 
the  first  sum  that  shall  become  due  for  rent ;  the  tax 
being,  as  between  landlord  and  tenant,  a  charge  upoli 
the  former,  in  the  absence  of  any  special  engagement. 
Yet  if  the  tenant  has,  to  any  extent,  a  beneficial  interest, 
and  does  not  hold  at  a  rack-rent,  he  becomes  liable  pro 
tanto,  and  can  only  charge  the  residue  on  his  landlord — 
the  tax  being  one  imposed  by  the  law  on  the  beneficial 
proprietor  of  the  land  ((f). 

II.  [The  customs;  i.  e.  the  duties,  toll,  tribute,  Or  tariff 
payable  upon  merchandize  exported  alid  imported.  The 
considerations  upon  which  this  revenue,  (or  the  more 

(J)  It  is  assessed  on  individuals  Chafleton  v.  Alway,  11  Ad.  &  EI. 

by  commissioners  appointed  by  the  993;  Blewit  v.  Phillips,  1  Q.  B.  84  ; 

crown,  and  named  in  Acts  of  Par-  Queen  v.  Land  Tax  Commissioners, 

liament :  see  7  &  8  Geo.  4,  u.  75;  2  Ell.  &  Bl.  694;   Charing  Cross 

29  &  30  Vict.  c.  59  ;  30  &  31  Vict.  Bridge  Company  v.  Mitchell,  4  Ell. 

c.  51.  &  Bl.  549  i  Lord  Colchester  «.  KeW- 

(c)  As  to  redemption  of  land-tax,,  ney.  Law  Eep.,  2  Exch.  253;  and 
42  Geo.  8,  c.  116,  s.  180;  16  &  17  these  statutes :— 39  Geo.  3,  cc.  6 
Vict.  c.  74  ;  c.  90,  s.  8  ;  c.  117;  19  and  108  ;  39  &  40  Geo.  3,  i;.  30; 
&  20  Vict.  c.  80,  s.  3.  See  also  the  41  Geo.  3,  cc.  28  and  72  ;  42  Geo. 
case  of  Eilderbee  u.  Ambrose,  10  3,  c.  116;  54  Geo.  3,  c.  173;  6  Geo. 
Exch.  454.  4,  c.  32 ;  4  &  5  Will.  4,  c.  60  ;  6  & 

(d)  Ward  v.  Const,  10  Bam.  &  6  Will.  4,  c.  20,  s.  19 ;  6  &  7  Will. 
Cress.  635.  As  to  the  land-tax,  see  4,  c.  80  ;  7  Will.  4  &  1  Vict.  c. 
also  the  following  cases:— Graham  17;  1  &  2  Vict.  cc.  57,  58  ;  5  & 
1).  Wade,  16  East,  29  ;  Stnbbs  v.  6  Vict.  c.  37  ;  16  &  17  Vict.  cc.  74, 
Parsons,  3  Bam.  &  Aid.  516  ;  Hyde  90,  117;  17  &  18  Vict.  c.  85  ;  19  & 
V.  HiU,  3  T.  R.  377;  The  Attomey-  20  Vict.  e.  80,  SB.  2,  4  ;  20  &  21 
General  v.  Hill,  2  Mee.  &  W.  160;  Vict.^c.  46;  24  &  25  Vict.  c.  91,  S^. 
Eoss  V.  Racine,  1  Horn.  &  H.  403  ;  39-46. 

QQ2 
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[antient  part  of  it,  which  arose  only  from  exports,)  was 
invested  in  the  king,  have  been  said  to  be  two  (e).  1.  Be- 
cause he  gave  the  subject  leave  to  depart  the  kingdom, 
and  to  carry  his  goods  along  with  him.  2.  Because  the 
king  was  bound,  of  common  right,  to  maintain  and  keep 
up  the  ports  and  havens,  and  to  protect  the  merchant 
from  pirates.]  But  however  this  may  be,  the  right  of 
the  Crown  to  these  customs  clearly  originated  in  the 
grant  of  parliament  (/).  [And  indeed  this  is  in  express 
words  confessed  by  statute  25  Edward  I.  c.  7,  wherein 
the  king  promises  to  take  no  customs  from  merchants, 
without  the  common  assent  of  the  realm,  "  saving  to  us 
and  our  heirs  the  customs  on  "  wool,  skins,  and  leather, 
"  formerly  granted'  to  us  by  the  commonalty  aforesaid." 
These  were  formerly  called  the  hereditary  customs  of 
the  Crown;  and  were,  at  first,  due  on  the  exportation 
only  of  the  said  three  commodities,  and  of  none  other ; 
which  were  styled  the  staple  commodities  of  the  kingdom, 
because  they  were  obliged  to  be  brought  to  those  ports 
where  the  king's  staple  was  established,  in  order  to  be 
there  first  rated  and  then  exported  f^).]  These  duties 
were  also  called  \custuma  antiqua  sive  magna;  and  they 
were  payable  by  every  merchant,  as  well  native  as 
stranger;  with  this  difference,  that  merchant  strangers 
paid  an  additional  toll,  viz.  half  as  much  again  as  was 
paid  by  natives.]  But  there  was  afterwards  a  duty 
known  as  the  [custuma  parva  et  nova,  which  was  an 
impost  of  three-pence  in  the  pound,  due  from  merchant 
strangers  only,  for  all  commodities,  as  well  imported  as 
exported.  This  was  usually  called  the  alien's  duty,  and 
was  first  granted  in  the  thirty-first  year  of  Edward  the 
first  (A). 

(e)  Dyer,  165.  dem  law  of  the  customs  also,  aliens. 

(/)  2  Inst.  58,  59.  paid  a  larger  proportion  than  natural 

(g')  As  to  the  staple  in  trading  subjects ;  and  the  desire  to  be  ex, 

towns,  vide  sup.  Yol.  i.  p.  319.  empt  from  this,  was  one  canse  of 

(Ji)  4  Inst.  29.    By  the  more  mo-  the  frequent  applications  to  parlia- 
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[There  is  also  another  very  antient  hereditary  duty  (or 
custom)  belonging  to  the  Crown,  called  the  prisage  or 
butlerage  of  wines ;]  which  [is  taken  notice  of  in  the 
great  roll  of  the  exchequer,  8  Richard  I.,  still  extant  (i). 
Prisage  was  a  right  of  taking  two  tuns  of  wine  from 
every  ship  (English  or  foreign)  importing  into  England 
twenty  tuns  or  more;  one  before  and  one  behind  the 
mast ;  but  this,  by  charter  of  Edward  the  first,  was  ex- 
changed into  a  duty  of  two  shillings  for  every  tun 
imported  by  merchant  strangers,  and  was  then  called 
butlerage,  because  paid  to  the  king's  butler  (A). 

Other  customs  payable  upon  exports  and  imports  wei'e 
distinguished  into  subsidies,  tonnage,  poundage,  and  other 
imposts.  Subsidies  were  such  as  were  imposed  by  par- 
liament upon  any  of  the  staple  commodities  before  men- 
tioned, over  and  above  the  custuma  antiqua  et  magna : 
tonnage  was  a  duty  upon  all  wines  imported,  over  and 
above  the  prisage  and  butlerage  aforesaid:  poundage 
was  a  duty  imposed  ad  valorem,  at  the  rate  of  twelve 
pence  in  the  pound,  on  all  other  merchandize  whatsoever : 
and  the  other  imposts  were  such  as  were  occasionally  laid 
on  by  parliament,  as  circumstances  and  time  required  (Z).] 
The  imposts  of  [tonnage  and  poundage  in  particular, 
were  first  granted,  as  the  old  statutes,  (and  particularly 
1  Eliz.  c.  20,)  expressed  it,  for  the  defence  of  the  realm, 
and  the  keeping  and  safeguard  of  the  seas,  and  for  the 
intercourse  of  merchandize  safely  to  come  into  and  pass 
out  of  the  same.  They  were  at  first  usually  granted 
only  for  a  stated  term  of  years ;  as,  for  two  years  in  the 
fifth  year  of  Richard  the  second  (m) :  but  in  Henry  the 
sixth's  time  they  were  granted  him  for  life,  by  a  statute 
in  tbe  thirty-first  year  of  his  reign ;  and  again  to  Edward 

ment  for  acts  of  naturalization;  but  of  Estreats,  16  Edw.  2;  Com.  Jonm. 

the  aKen  duty  is  now  in  general  re-  27th  April,  1689. 

moved  by  2i  Geo.  3,  st.  2,  c.  16.  (0  Dav.  11,  12. 

(i)  Madox,  Hist.Exch.  526,  532.  (m)  Ibid.  12. 

(ft;  Dav.  8  ;  2  Bulstr.  254  ;  Stat. 
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[the  fourth,  for  the  term  of  his  life  also :  since  which  time 
they  were  regularly  granted  to  all  his  successors  for  life, 
sometimes  at  the  first,  sometimes  at  other  subsequent 
parliaments,  till  the  reign  of  Charles  the  first ;  when,  as 
Lord  Clarendon  expresses  it,  his  ministers  were  not 
sufiSciently  solicitous  for  a  renewal  of  this  legal  grant  (n). 
And  yet  these  imposts  were  imprudently  and  unconsti-- 
tutionally  levied  and  taken,  without  consent  of  parlia- 
ment, for  fifteen  years  together ;  which  was  one  of  the 
causes  of  those  unhappy  discontents,  justifiable  at  first  in 
too  many  instances,  but  which  degenerated  at  last  into 
causeless  rebellion  and  murder.]  For  the  king,  [pre- 
viously to  the  commencement  of  hostilities,  gave  the 
nation  satisfaction  for  the  error  which  had  been  com- 
mitted, by  passing  an  Act  (16  Car.  I.  c.  8,)  whereby  he 
renounced  all  power  in  the  Crown  of  levying  the  duty 
of  tonnage  and  poundage,  without  the  express  consent  of 
parliament;  and  also  all  power  of  imposition  upon  any 
merchandizes  whatever.  Upon  the  restoration,  this  duty 
was  granted  to  King  Charles  the  second  for  life,  and  so 
it  was  to  his  two  immediate  successors ;  but  it  was  after- 
Avards  by  three  several  statutes,  (9  Anne,  c.  6,  1  Geo.  I. 
c.  12,  and  3  Geo.  I.  c.  7,)  made  perpetual,  and  mortgaged 
for  the  debt  of  the  public]  The  customs  were  at  first 
[chiefly  contained  in  two  books  of  rates,  set  forth  by 
parliamentary  authority  (o),  one  signed  by  Sir  Har- 
bottle  Grimstone,  speaker  of  the  House  of  Commons,  in 
Charles  the  second's  time  ;  and  the  other  an  additional 
one,  signed  by  Sir  Spencer  Compton,  speaker  in  the 
reign  of  George  the  first ;]  to  which  also  subsequent  ad- 
ditions were  afterwards  made.  But  in  the  year  1787  was 
passed  the  27  Geo.  III.  c.  13,  called  the  Customs  Con- 
solidation Act,  by  which  the  amount  of  duties  and  the 
articles  on  which  they  should  be  levied  were  defined,  and 


(»)  Hist.  Reb.  b.  3. 

((7)  Stat.  12  Car.  2,  c.  4  ;  11  Geo.  1,  c.  7. 
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these  two  books  of  rates  declared  to  be  of  no  avail  for  the 
future.  The  law  of  customs,  thus  simplified  and  conso- 
lidated, was  in  the  reign  of  "William  the  fourth  reduced 
into  several  statutes  repealing  all  former  provisionSj  and 
forming  a  new  code  upon  the  subject.  But  these  statutes 
were  themselves  afterwards  repealed  ( p),  and  the  laws 
relating  to  the  customs  again  consolidated.  The  enact- 
ments at  present  in  force  will  be  found  chiefly  in  the  16 
&  17  Vict.  c.  107  (g-),— called  "  The  Customs  Consoli- 
dation Act,  1853"— the  18  &  19  Vict;  c.  96  (r),— called 
"  The  Supplemental  Customs  Consolidation  Act,  1855  ;" 
—the  18  &  19  Vict.  c.  97,— called  "  The  Customs  Tariff 
Act,  1855 "(s),— the  23  Vict.  c.  22,— called  "The  Cus- 
toms Tariff"  Amendment  Act,  I860,"— and  the  30  &  31 
Viet.   c.  82, — called  "  The  Customs  Amendment  Act, 

1867  "(0- 

By  the  customs  established  by  these  Acts  we  under- 
stand duties  directed  to  be  paid  by  the  merchant  at  the 
quay,  upon  certain  imported  and  exported  commodities. 
It  is  obvious  that,  though  immediately  paid  by  the  mer- 

{p')  This  repeal  was  mainly  by  8  Vict.  c.  84;  o.  85,  ss.  2,  3  j  c.  86,  ss. 

&  9  Vict.  o.  84.    The  Act  of  3  &  4  45,  139,  140 ;  c.  87,  ss.  10,  124  ;  12 

WiU.  4,  c.  101,  was  repealed  by  22  &  13  Vict.  c.  90,  ss.  41,  42,  43  ; 

&  23  Vict.  c.  37,  =.  1.  13  &  14  Vict.  c.  95,  s.  14  ;  15  &  16 

(y)  As  to  this  Act,  See  18  &  19  Vict.  u.  47  ;  16  &  17  Vict.  u.  54  ; 

Vict.  c.  96,  s.  45  and  sched.    By  17  &  18  Vict.  cc.  5,  122 ;  19  &  20 

the  Merchant  Shipping  Act  Amend-  Vict,  c  75  (s.  8  of  this  Act  is  re- 

ment  Act,  1862  (25  &  26  Vict.  c.  63,  pealed  by  25  &  26  Vict.  c.  63,  s.  2 

s.  2  and  sched.),  certain  of  its  provi-  and  sched.)  ;  c.  83,  s.  5 ;  20  Vict.  c. 

sions  are  repealed,  viz.  the  last  pro-  15  ;    20  &  21  Vict.  cc.  61,  62 ;    21 

viso  in  sect.  74.  and  sects.  170,  171,  Vict.  cc.  12,  16 ;  22  &  23  Vict.  c. 

and  172.  37  ;  23  &  24  Vict.  cc.  36,  110 ;  24 

(?•)  By  the  schedule  to  this  Act,  &  25  Vict.  c.  20;  25  &  26  Vict.  cc. 

the  17  &  18  Vict.  u.  122,  for  amend-  22,  63  ;  27  &  28  Vict.  c.  18  ;  28  & 

ment  Of  the  lawS  and  duties  of  the  29  Vict.  c.  30,  s.  30;  29  Vict.  c.  36; 

customs,  is  repealed.  30  Vict.  c.  23. 

(«)  By  sect.  8  of  this  Act,  the  16  (i)  The  new  tariff  under  this  Act 

&  17  Vict.  c.  106,  caUed  "  The  Cus-  is  the  result  of  the  treaty  with  France, 

toms  TarifiE  Act,  1853,"  is  repealed,  as  regards  the  Imjiort  trade. 
As  to  the  customs,  see  also  8  &  9 
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chant,  such  charges,  by  increasing  the  price  of  the 
articles,  must  fall  ultimately  on  the  consumer.  [And 
yet  these  are  the  duties  felt  least  by  the  public,  and,  if 
prudently  managed,  the  people  hardly  consider  that 
they  pay  them  at  all.  For  the  merchant  is  easy,  being 
sensible  he  does  not  pay  them  for  himself;  and  the  con- 
sumer, who  really  pays  them,  confounds  them  with  the 
price  of  the  commodity  (m).]  But,  on  the  other  hand, 
[these  imposts,  if  too  heavy,  become  a  check  and  cramp 
upon  trade  :  and  especially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  quantity  of 
the  duty  imposed.  This,  ia  consequence,  gives  rise  also 
to  smuggling,  which  then  becomes  a  very  lucrative  em- 
ployment: and  its  natural  and  most  reasonable  punish- 
ment, viz.  confiscation  of  the  commodity,  is  in  such  cases 
quite  ineffectual;  the  intrinsic  value  of  the  goods,  which 
is  all  that  the  smuggler  has  paid,  and  therefore  all  that 
he  can  lose,  being  very  inconsiderable  when  compared 
with  his  prospect  of  advantage  in  evading  the  duty.] 

[There  is  also  another  ill  consequence  which  attends 
high  imposts  on  merchandize  ;  that  the  earlier  any  tax  is 
laid  on  a  commodity,  the  heavier  it  falls  upon  the  con- 
sumer iu  the  end ;  for  every  trader  through  whose  hands 
it  passes  must  have  a  profit,  not  only  upon  the  raw 
material  and  his  own  labour  and  time  in  preparing  it, 
but  also  upon  the  very  tax  itself  which  he  advances  to 
government ;  otherwise  he  loses  the  use  and  interest  of 
the  money  which  he  so  advances.]  But  the  inconve- 
nience here  pointed  at,  is  obviated  to  a  certain  extent 
under  our  present  system  of  duties ;  for  by  the  ware- 
housing regulations  (as  they  are  called,  of  which  those 

(m)  Thus  (says  Blackstone,  Tol.  i.  "expresses  it  (Ann.  1.  13,  t.  31), 

p.  817)  the  Emperor  Nero  gained  "  retnissiim  magis  specie,  quam  re  : 

the  reputation  of  abolishing  the  tax  "  qiiia  ov/m,  venditor  pendere  jiir- 

on  the  sale  of  slaves,  though  he  only  "  beretur,  m  partem  pretii  emp- 

transferred  it  from  the  buyer  to  the  ■'  toribus  accresceiat." 
seller  :  "  so  that  it  was,  as  Tacitus 
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at  present  in  force  are  contained  in  16  &  17  Vict.  c.  107, 
BS.  85 — 100,)  the  importer  is  now  enabled  to  bring  his 
goods  into  this  country,  without  being  obliged  to  pay  the 
duties  until  he  finds  for  his  venture  either  a  foreign  or 
a  home  purchaser  (a;).  This  improvement,  (great  and 
obvious  as  it  is,)  was  not  introduced  till  the  year  1803. 

III.  The  excise  is  properly  a  duty  upon  certain  com- 
modities, charged,  in  most  cases,  on  the  manufacturer. 
[The  frauds  that  might  be  here  committed  unless  a 
strict  watch  is  kept,  make  it  necessary  to  give  the  offi- 
cers of  revenue  a  power  of  entering  and  searching]  the 
places  of  business  of  such  as  deal  in  exciseable  commo- 
dities, at  any  hour  of  the  day ;  and  (in  presence  of  a  con- 
stable) of  the  night  likewise :  and  the  proceedings,  in 
case  of  transgressions,  are  of  a  summary  kind,  before 
the  commissioners  of  revenue  or  justices  of  the  peace ; 
subject,  however,  (in  either  case,)  to  an  appeal  {y).  This 
apparent  rigour  gives  the  tax  itself  a  character  that  has 
been  thought  incompatible  with  the  temper  of  a  free 
nation.  [For  which  reason,  though  Lord  Clarendon  tells 
us  {z),  that  to  his  knowledge  the  Earl  of  Bedford  (who 
was  made  lord  treasurer  by  King  Charles  the  first,  to 
oblige  his  parliament,)  intended  to  have  set  up  the  excise 
in  England,  yet  it  never  made  a  part  of  that  unfortunate 
prince's  revenue ;  being  first  introduced,  on  the  model 
of  the  Dutch  prototype,  by  the  parliament  itself,  after  its 
rupture  with  the  Crown.  Yet  such  was  the  opinion  of 
its  general  unpopularity,  that  when  in  1642  "aspersions 
"  were  cast  by  malignant  persons  upon  the  House  of 
"  Commons,  that  they  intended  to  introduce  excises,  the 
"  House  for  its  vindication  therein  did  declare,  that  these 
"  rumours  were  false  and  scandalous ;    and  that  their 

(a;)  As  to  the  appointment    of  28  Vict.  c.  12. 

warehousing  places,  see  also  23  &  {y)  Vide  post,  vol.  iv.  pp.  416, 

24  Vict.  c.  36.    As  to  the  ware-  417. 

housing  of  British  spirits,  see  27  &  («)  Hist.  b.  3. 
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["  authors  should  be  apprehended  and  brought  to  coa-i 
"  dign  punishment"  (a).  However,  its  original  estab- 
lishment was  in  1643,  and  the  royalists  at  Oxford  soon 
followed  the  example  of  their  brethren  at  Westminster, 
by  imposing  a  similar  duty;  both  sides  protesting  that  it 
should  be  continued  no  longer  than  to  the  end  of  the 
war,  and  then  be  utterly  abolished  (6).  At  first  it  was 
laid  only  on  those  commodities  where  it  was  supposed 
the  hardship  would  be  least  perceivable,  viz.,  beer,  ale^ 
cider  and  perry  (c).  But  the  parliament  soon  imposed 
it  on  flesh,  wine,  tobacco,  sugar,  and  such  a  multitude  of 
other  commodities,  that  it  might  fairly  be  denominated 
general;  ia  pursuance  of  the  plan  laid  down  by  Mn 
Pymme,  (who  seems  to  have  been  the  father  of  the  ex-' 
cise,)  in  his  letter  to  Sir  John  Hotham,  signifying,  "  that 
"  they  had  proceeded  in  the  excise  to  many  particulars, 
"  and  intended  to  go  on  farther ;  but  that  it  would  be 
"  necessary  to  use  the  people  to  it  by  little  and  little  "(<?). 
And  afterwards,  when  the  nation  had  been  accustomed 
to  it  for  a  series  of  years,  the  succeeding  champions  of 
liberty  boldly  and  openly  declared  "  the  impost  of  excise 
"  to  be  the  most  easy  and  indifferent  levy  that  could 
"  be  laid  upon  the  people"  (e) :  and  accordingly  con- 
tinued it  during  the  whole  Usurpation.  In  the  twelfth 
year  of  Charles  the  second,  it  having  then  been  long 
established  and  its  produce  well  known,  some  part  of  it 
was  given  to  the  Crown,  by  way  of  purchase  (as  was 

(a)  Com.  Joum.  8th  Oct.  Ig42.  ttat,  as   Mr,  Pryttne  was  not   a 

(S)  Lord  Clar.  b.  7.  member  of  tbe  house  till  7th  No- 

(c)  Colli.  Joum.  17th  May,  1643.  vember,  1648,  it  is  probably  a  mis- 

{d)  30th  May,  1643;  Dugdale  of  take  of  the  printer,  for  Mr.  Pymme, 

the  Troubles,  120.  According  to  the  who  was  intended  for  chancellor  of 

translator  and  continuator  of  Peta-  the  exchequer  under  the  Earl  of 

vius's  Chronological  History  (Lou.  Bedford. 

1659,  fol.),  the  excise  was  first  moved  (e)  Ord.  14th  Ang.  1649,  6.^0; 

for  iu  the  house  of  commons  by  Scobel,  72 ;  Stat.  1656,  c.  19 ;  Sco- 

Mr.  Prynne,  28th  March,  1643  ;  but  bel,  453. 

Blackstone  suggests'  (vol.  i.  p.  319), 
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[before  observed)  for  the  feudal  tenures  and  other  op- 
pressive parts  of  the  hereditary  revenue ;]  and  since 
that  period  it  has  constantly  formed  part  of  our  system 
of  taxation.  And  however  odious  its  name  formerly 
was  to  the  people  of  England,  it  is  now  viewed  with 
toleration;  and  it  is  allowed,  not  only  to  be  a  conve- 
nient and  effective  species  of  impost,  but  to  be  attended 
with  this  collateral  advantage,  that  the  supervision  of 
the  revenue  authorities  tends  to  protect  commodities 
subject  to  excise  (such  as  malt  and  spirits)  from  frau- 
dulent adulteration.  Its  advantages  indeed  are  such 
that,  under  recent  Acts  of  parliament,  some  imposts 
have  been  classed  (probably  for  greater  convenience  in 
collection)  under  this  head  of  duties  though  not  in  the 
nature  of  excise.  This  is  the  case  with  regard  to  the 
licences  which  the  law  requires  to  be  annually  taken  out 
by  those  who  manufacture  or  deal  in  certain  articles,  or 
who  follow  certain  businesses  (/),  and  also  with  regard  to 
the  licence  now  required  to  be  taken  out  by  every  per- 
son who  keeps  a  dog  (ff).  To  this  branch  of  the  revenue 
have  also  been  now  assigned  the  duties  payable  in  respect 
of  stage  and  hackney  carriages,  of  railway  passengers,  of 
racehorses,  of  wine  licences  and  refreshment  houses,  and 
of  licences  as  to  game  (A). 

(/)  See  27  &  28  Vict.  c.  56,  s.  6.  13,  15  ;    10  &  11  Vict.  cc.  41,  42  ; 

Among  these  are  appraisers,  pawn-  11  &  12  Vict.  t.  121,  ss.  9 — 11,  18, 

brokers,  hawkers,  pedlars  and  house  28 ;  12  &  13  Vict.  cc.  1,  40  ;  13  & 

agents.  (Ibid.)  14  Vict.  cc.  9,  67  ;  14  &  15  Vict.  c. 

(ff)  30  &  31  Vict.  u.  5.  59  J  15  &  16  Vict.  c.  61  ;  16  &  17 

(A)  As  to  the  excise,  generally,  Vict.  cc.  37,  39,  127;  17  &  18  Vict, 

see  6  Geo.  4,  c.  81  ;  7  &  8  Geo.  4,  cc.  27,  30  ;  18  Vict.  c.  22  ;  18  &  19 

c.  53  ;    9   Geo.   4,   c.  47  ;    1  &  2  Vict.  cc.  22,  38,  94  ;  19  &  20  Vict. 

Will.  4,  c.   22  ;   2  Will.  4,  c.  16  ;  cc.  34,  51,  82  ;  20  Vict.  c.  16;  20  & 

4  &  5  Will.  4,  o.  51 ;  e.  76,  ss.  9, 10;  21  Vict.  c.  61 ;    23  Vict.  c.  27  ;    23 

6  &  7  WiU.  4,  0.  53  ;  7  WDl.  4  &  1  &  24  Vict.  cc.  90,  113,  114,  129 ; 
Vict.  c.  49  ;  1  «5  2  Vict.  c.  44  ;  2  &  24  &  25  Viet.  cc.  20,  91,  129  ;  25 
3  Vict.  cc.  23,  24,  25,  32,  63  ;  3  &  4  Vict.  c.  22  ;  25  &  26  Vict.  c.  84  j 
Vict.  cc.  18,  22,  49 ;  4  &  6  Vict.  c.  27  &  28  Vict.  u.  9;  28  &  29  Vict.  c. 
20  ;  5  &  6  Vict.  cc.  16,  25,  79,  93  ;  66;  c.  96,  ss.  23—29;  30  &  31  Vict. 

7  &  8  Vict.  c.  51 ;  8  &  9  Vict.  cc.  6,  c.  90,  ss.  1—19. 
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•  IV.  [Another  branch  of  the  revenue  is  the  post  office, 
or  duty  for  the  carriage  of  letters.  As  we  have  traced 
the  original  of  the  excise  to  the  parliament  of  1643,  so  it 
is  but  justice  to  observe  that  this  useful  invention  owes 
its  first  legislative  establishment  to  the  same  assembly. 
It  is  true  there  existed  postmasters  in  much  earlier  times : 
but  their  business  was  probably  confined  to  the  furnishing 
of  post  horses  to  persons  who  were  desirous  to  travel 
expeditiously,  and  to  the  despatching  of  extraordinary 
packets  upon  special  occasions.  King  James  the  first 
originally  erected  a  post  office  under  the  control  of  one 
Matthew  De  Qiiester  or  De  L'Equester,  for  the  convey- 
ance of  letters  to  and  from  foreign  parts.  In  1635,  King 
Charles  the  first  erected  a  letter  office  for  England  and 
Scotland,  and  settled  certain  rates  of  postage  (w) ;  but 
this  extended  only  to  a  few  of  the  principal  roads,  the 
times  of  carriage  were  uncertain,  and  the  postmasters  on 
each  road  were  required  to  furnish  the  mail  with  horses 
at  the  rate  of  twopence  halfpenny  a  mile.  On  the  break- 
ing out  of  the  civil  war,  great  confusions  and  inter- 
ruptions were  necessarily  occasioned  in  the  conduct  of 
the  letter  office  (o).  And  about  that  time  the  outline  of 
a  more  extended  and  regular  plan  seems  to  have  been 
conceived  by  Mr.  Edmond  Prideaux,  who  was  appointed 
attorney-general  to  the  commonwealth,  after  the  death 
of  King  Charles.  He  was  chairman  of  a  committee  of 
the  House  of  Commons,  in  1642,  for  considering  what 
rates  should  be  set  upon  inland  letters  {p) ;  and  was 
afterwards  appointed  postmaster  by  an  ordinance  of  both 
the  Houses  (q),  in  the  execution  of  which  office  he  first 
estabhshed  a  weekly  conveyance  of  letters  into  all  parts 
of  the  nation  (r) ;  thereby  saving  to  the  public  the  charge 

(n)  20  Kym.  Toed.  192,  630.  William  Frizell,  then  to  ThomaS 

(o)  Blackstone    says  (vol.  i.   p.  Witherings,  and  afterwards  to  Philip 

322)  that  at  one  time  the  office  of  Bnrlamachy.   (20  Eym.  Feed.  429.) 

postmaster  was  claimed   by  Lord  (j>)  Com.  Journ.  28th  Mar.  1642. 

Stanhope  (Latch.  87),  but  was  con-  {^)  Ibid.  7th  Sept.  1644. 

firmed  by  Charles  the  first  to  one  (r)  Ibid.  21st  Mar.  1649. 
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[of  maintaining  postmasters,  to  the  amount  of  7,000Z.  per 
annum.  And,  his  own  emoluments  being  probably  very- 
considerable,  the  common  council  of  London  endeavoured 
to  erect  another  post  office  in  opposition  to  his,  till  checked 
by  a  resolution  of  the  House  of  Commons,  declaring 
that  the  office  of  postmaster  is  and  ought  to  be  ia  the 
sole  power  and  disposal  of  the  parliament  (s).  But  in 
1657  a  regular  post  office  was  erected,  by  the  authority 
of  the  Protector  and  his  parliament,  upon  nearly  the 
same  model  as  has  been  ever  since  adopted,  and  with 
the  same  rates  of  postage  as  continued  till  the  reign  of 
Queen  Anne  {t).  After  the  Restoration  a  similar  office, 
with  some  improvements,  was  established  by  statute  12 
Car.  II.  c.  35 ;]  but  the  rates  of  letters  have  been  since 
altered,  and  further  regulations  added  by  many  subse- 
quent statutes  (m). 

In  the  opinion  of  Blackstone,  there  [cannot  be  devised 
a  more  eligible  method  than  this,  of  raising  money 
upon  the  subject:]  and  he  remarks,  that  [it  affi^rds  to 
both  the  government  and  the  people  a  mutual  benefit; 
because  the  government  acquire  a  revenue,  and  the 
people  do  their  business  with  greater  ease,  expedition, 
and  cheapness,  than  they  would  be  able  to  do  if  no  such 
tax,  (and  of  course  no  such  office,)  existed.]  Of  late, 
however,  the  post  office  has  been  regarded  less  as  a 
source  of  revenue,  than  as  affording  an  easy,  ready,  and 
cheap  transmission  of  correspondence, — for  the  conveni- 
ence of  the  public  and  the  promotion  of  the  commercial 
interest  of  the  country.  Accordingly,  in  the  year  1840, 
the  postage  became  reduced  to  an  uniform  rate,  irrespec- 

(s)  Com.  Journ.  21st  Mar.  1649.  97,  98  ;  2  &  3  Vict.  c.  52 ;  3  &  4 

it)  Ibid.  9tli  June,  1657;  Scobel,  Vict.  u.  96;  10  &  11  Vict.  c.  85; 

511.  11  &  12  Vict.  cc.  88,  117 ;  18  &  19 

(jt)  See  the  later  Acts  7  WiU.  4  Vict.  c.  27;  23  &  24  Vict.  c.  65. 

&  1  Vict.  c.  3;  7  Will.  4  &  1  Vict.  And  as  to  colonial  posts,  see  7  &  8 

cc.  32,  33,  36,  76 ;  1  &  2  Vict.  cc.  Vict.  c.  49. 

QQ7 
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tive  of  distance,  and  amounting  only  to  the  sum  of  one 
penny  for  every  letter  conveyed  between  places  in  the 
United  Kingdom,  provided  it  does  not  exceed  half  an 
oiince  in  weight  (v).  And,  still  more  recently,  books  and 
patterns  have  also  been  conveyed  by  the  post  and  at  even 
lower  rates  than  letters,  in  proportion  to  the  weight  dbn- 
veyed.  Yet  the  produce  arising  from  this  branch  of  the 
revenue  (which  is  under  the  management  of  the  post- 
master-general) appears  to  be  steadily  increasing  (a:), 

V.  A  fifth  branch  of  the  revenue  consists  iq  the 
stamp  duties,  which  are  a  tax  imposed  upon  a  great 
variety  of  legal  (y)  and  other  documents ;  and  in  fact 
on  almost  all  instruments  between  man  and  man  which 
are  written  on  parchment  or  paper,  as  also  upon  news- 
papers (z),  cards  and  dice  (a).  This  tax  (which  varies  in 
its  amount  according  to  the  nature  of  the  thing  stamped) 
is  in  some  cases  heavily  felt,  yet  it  affords  some  compen- 
satory advantage  to  the  public,  [by  authenticating  in- 
struments, and  rendering  it  more  difficult  to  forge  deeds 
of  any  standing ;  since,  as  the  officers  of  this  branch  of 
the  revenue  vary  their  stamps  frequently,  by  marks 
known  to  none  but  themselves,  a  man  that  would  forge 
a  deed  of  King  William's  time,  must  know  and  be  able 


(«)  See  3  &  4  Vict.  c.  96.  On  has  been  passed  to  place  eventually 
the  same  occasion  was  abolished  the  under  its  superintendence  the  work- 
privilege  formerly  exercised  by  all  ing  of  the  electric  telegraphs,  and 
members  of  parliament,  of  franh-  with  that  object  the  government  is 
ing,  or  sending  and  receiving  letters  entrusted  thereby  vrith  large  powers 
free  of  duty.  of  purchasing  the  interests  of  ex- 

(its)  It  may  be  here  remarked  that  isting  companies.     (See  31  &  32 

the  machinery  of  the  Post  Office  is  Vict.  c.  110.) 

now  also  used  in  managing  savings  (y)  See  28  &  29  Vict.  c.  46,  as  to 

ianUs  and  providing  small  instir-  oowtfees. 

ances  and  annuities  with  govern-  (z)  See  13  &  14  Vict.  c.  97;  18  & 

ment  securities ;  vide  post,  vol.  ni.  19  Vict.  c.  27. 

p.  204.    Voiy  recently,  too,  an  Act  (a)  See  25  Vict.  c.  22,  ss.  27—37. 
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[to  counterfeit  the  stamp  of  that  date  also.  J  The  first 
institution  of  the  stamp  duties  was  by  statute  5  &  6  W. 
&  M.  c.  21  (5) ;  but  they  have  long  since  been  increased 
vastly  beyond  their  original  design  (c).  And  there  are 
two  duties  classed  by  act  of  parliament  under  this  branch 
of  the  revenue,  (though  of  a  different  nature  from  the 
rest,)  which  are  of  such  importance  as  to  deserve  a  par- 
ticular mention,  viz.,  that  payable  under  the  Legacy 
Duty  Acts  {d),  and  that  payable  under  "  The  Succession 
Duty  Act,  1853  "(e). 


(J)  1  Bl.  Com.  324. 

{c)  The  principal  Stamp  Acts  are 
the  55  Geo.  3,  c.  184 ;  the  13  &  14 
Vict.  ti.  97;  16  &  17  Vict.  c.  59,  c. 
G3 ;  and  17  &  18  Vict.  c.  83.  See 
also  the  follovidng  statutes  :  60  Geo. 
3  &  1  Geo.  4,  c.  9;  3  &  4  Geo.  4, 
u.  117;  5  Geo.  4,  c.  41;  6  Geo.  4, 
c.  41;  9  Geo.  4,  c.  49 ;  11  Geo.  4  & 
1  Will.  4,  c.  43  ;  1  &  2  "Will.  4,  c. 
22 ;  2  &  3  Will.  4,  c.  120 ;  3  &  4 
Will.  4,  cc.  23,  97;  4  &  5  Will.  4, 
cc.  57,  60 ;  5  &  6  WUl.  4,  cc.  20,  64; 
6  &  7  Will.  4,  c.  76;  1  &  2  Vict.  c. 
85 ;  4  &  5  Vict.  c.  79 ;  5  &  6  Vict. 
c.  79;  6  &  7  Vict.  c.  72 ;  7  &  8  Vict. 
t.  21 ;  8  &  9  Vict.  cc.  2,  76  ;  11  & 
12  Vict.  c.  9 ;  12  &  13  Vict.  c.  80 ; 
14  &  15  Vict.  u.'lS;  15  &  16  Vict, 
c.  21 ;  16  &  17  Vict.  cc.  51,  59,  63, 
71 ;  18  &  19  Vict.  cc.  36,  78  ;  19  & 
20  Vict.  cc.  27-81 ;  21  &  22  Vict. 
CO.  11,  20,  24;  23  Vict.  ^.  15;  23 
&  24  Vict.  c.  Ill ;  24  &  25  Vict.  c. 
21,  ss.  14,  15,  and  sohed.  B  ;  i.  91, 
S3.  25—34;  c.  92  ;  25  Vict.  ^^.  22,  ss. 
38—41;  27  &  28  Vict.  c.  18,  sched. 
C;  c.  56,  c.  90;  28  &  29  Vict.  c.  45, 
c.  96;  30  &  31  Vict.  c.  90,  ss.  20—24. 

id)  See  36  Geo.  3,  c.  62  ;  45 
Geo.  3,  c.  28 ;  55  Geo.  3,  c.  184, 
sched. ;  8  &  9  Vict.  c.  76,  s.  4 ;  13 
&  14  Vict.  c.  97;  16  &  17  Vict.  c. 


51 ;  24  &  25  Vict.  c.  92.  Duly  is 
chargeahle  both  on  legacies,  and  on 
the  residue  of  the  personal  estate  of 
a  person  deceased.  But  the  husband 
or  wife  of  the  deceased  is  exempt 
from  the  duty,  and  so  also  are  the 
royal  family.  Where  the  legacy  or 
residue,  or  part  of  the  residue,  ac- 
crues to  a  child  or  descendant  of  a 
child, — or  the  father  or  mother,  or 
any  lineal  ancestor, — of  the  de- 
ceased, the  duty  is  11.  per  cent.  If 
to  a  brother  or  sister,  or  any  de- 
scendant of  a  brother  or  sister,  Zl. 
per  cent.  If  to  a  brother  or  sister 
of  the  father  or  mother  of  the  de- 
ceased, or  any  descendant  of  such 
brother  or  sister,  &l.  per  cent.  If 
to  a  brother  or  sister  of  a  grand- 
father or  grandmother  of  the  de- 
ceased, or  any  descendant  of  such 
brother  or  sister,  Gl.  per  cent.  And 
if  to  any  person  in  any  other  degree 
of  collateral  consanguinity  to  the 
deceased,  (or  to  any  stranger  in 
blood,)  lOZ.  per  cent.  As  to  sum- 
mary proceedings  in  the  Court  of 
Exchequer  to  enforce  payment  of 
legacy,  or  succession  or  probate  du- 
ties, see  28  &  29  Vict.  c.  104,  ss. 
55—57.. 

(c)  16  &  17  Vict.  c.  51.    This  Act 
imposes  a  succession  duty  on  all  bene- 
qq8 
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VI.  A  sixth  branch  of  the  revenue  consists  of  the 
assessed  taxes,  or  duties  assessed  and  charged  upon  per- 
sons in  respect  of  certain  articles  by  them  used  or  kept  (/), 
Among  the  duties  now  comprised  under  this  branch 
of  taxation,  are  those  imposed  in  respect  of  inhabited 
houses  (^),  on  servants,  carriages,  horses,  hair  powder, 
and  armorial  bearings.  The  assessed  taxes,  as  well  as 
the  stamps  and  excise,  are  under  the  general  manage- 
ment of  the  commissioners  of  "  Inland  Revenue  "  (A). 


ficial  interest  in  property,  real  or  per- 
sonal, accruing  to  any  party  upon  any 
death  whicli  shall  have  taken  place 
after  19th  May,  1853;  and  on  every 
increase  of  benefit  accruing  to  any 
person  after  that  day,  by  the  deter- 
mination of  any  charge  on  real  or 
personal  property  where  such  charge 
is  determinable  only  by  reference  to 
death.  The  rate  of  this  duty  varies 
according  to  the  degree  of  consan- 
guinity, or  the  absence  of  consan- 
guinity, between  the  party  becoming 
beneficially  entitled  and  the  party 
from  whom  the  interest  is  derived ; 
and  varies  according  to  the  same 
scale  as  set  forth  in  the  last  note 
with  respect  to  legacy  duty.  But 
it  is  to  be  understood  that  the  duty 
under  this  Act  is .  not  in  any  case 
chargeable  in  addition,  to  that  under 
the  Legacy  Duty  Acts  j  it  being  pro- 
vided, that  no  person  charged  with 
the  duty  under  those  Acts  in  respect 
of  any  property  subiect  to  such  duty, 
shall  be  charged  also  with  the  duty 
granted  by  the  Act  now  in  question 
in  respect  of  the  same  acquisition  of 
the  same  property  (sect.  18).  Where 
the  succession  duty  has  become  pay- 
able, notice  must  bo  given  of  it, 
within  such  period  as  the  Act  di- 
rects, to  the  Commissioners  of  In- 
land Eevenue,  under  a  heavy  penalty 
in  case  of  neglect ;  and  a  like  penalty 


will  be  payable  every  moilth  during 
which  the  neglect  continues  (sect. 
ii — 46).  On  the  construction  of 
this  Act,  (with  which  are  incorpo- 
rated 36  Geo.  3,  c.  63,  ss.  10—12, 
14,  23,)  see  the  Att.-Gen.  v.  Hallett, 
2  H.  &  N.  368;  the  Same  v.  Lord 
Middleton,  3  H.  &  N.  125;  the 
Same  v.  Sibthorpe,  ib.  424  ;  In  re 
Elwes,  ib.  719;  Att.-Gen.  v.  Baker, 
4  H.  &  N.  19 ;  the  Same  v.  Bray- 
brooke,  5  H.  &  N.  488;  the  Att.- 
Gen.  V.  Upton,  Law  Kep.,  1  Exch. 
224 ;  Wallace  v.  Att.-Gen.,  ib.  Ch. 
App.  1. 

(/)  As  to  these  taxes  see  43  Geo. 
3,  cc.  55,  99, 161;  48  Geo.  3,  c.  141j 
53  Geo.  3,  c.  105 ;  3  &  4  Will.  4,  c. 
39 ;  4  &  5  Will.  4,  c.  60 ;  3  Geo.  4, 
c.  88  ;  2  &  3  Vict.  c.  35 ;  3  Vict.  c. 
17  ;  5  &  6  Vict.  ec".  37,  80 ;  6  &  7 
Vict.  c.  24 ;  7  &  8  Vict.  c.  46 ;  14  & 
15  Vict.  i:.  36 ;  16  &  17  Vict.  c.  90; 
17  &  18  Vict.  cc.  1,  85 ;  19  &  20 
Vict.  c.  80 ;  24  &  25  Vict.  u.  91,  ss. 
45, 46  ;  30  &  31  Vict.  c.  90,  ss.  25, 26. 

(^)  Houses  were  taxed  instead  of 
mindoms  (as  under  7  Will.  3,  c.  18), 
by  14  &  15  Vict.  c.  36. 

(A)  As  to  this  Board  and  as  to 
proceedings  by  it,  see  43  Geo.  3, 
c.  99 ;  5  &  6  Will.  4,  u.  20 ;  9  & 
10  Vict.  c.  56  ;  12  Vict.  i;.  1 ;  16  & 
17  Vict.  c.  51,  3.  9 ;  24  &  25  Vict. 
c.91,s.46;31&32Vict.o.l24.  Asto 
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VII.  The  last  branch  of  revenue  to  be  here  noticed, 
is  [the  duty  upon  offices  and  pensions,  which  consists  in 
an  annual  payment,  over  and  above  all  other  duties, 
charged  on  all  salaries,  fees,  perquisites  of  offices  and 
pensions  payable  by  the  Crown,  which  exceed  the  value 
of  lOOZ.  per  annum.  This  was  first  imposed  by  statute 
31  Geo.  II.  c.  22, J  for  a  limited  period;  and,  after  having 
been  from  time  to  time  continued,  was  made  perpetual  by 
49  Geo.  III.  0.  29  {i). 

VIII.  The  seven  taxes  of  which  notice  has  now  been 
taken  are  all  (as  we  have  before  remarked)  which  are 
permanently  fixed  upon  the  subjects  of  this  realm.  But 
in  the  year  1842,  the  revenue  being  then  insufficient  to 
meet  the  public  expenditure,  it  was  thought  proper  to 
reAT-ve  with  some  modifications  a  tax  which  had  been 
levied  on  former  occasions  of  emergency,  for  a  limited 
period,  viz.  an  income  tax  (A).  Accordiagly,  by  5  &  6 
Vict.  c.  35,  this  tax  was  reimposed,  in  the  first  instance 
for  a  term  of  three  years  only,  on  the  yearly  profits 
.arisiag  from,  property,  professions,  trades  and  offices. 
But  at  the  expiration  of  that  term,  and  since  by  frequent 
renewals  up  to  the  present  time,  the  existence  of  the  tax 
has  been  prolonged,  though  the  rate  in  the  pound  (which 

the  relief  of  soldiers,  &c.,  in  respect  without  bail  or  mainprize,  till  pay- 

•of  the  duty  on  horses  and  carriages  ment  be  made.    This  provision  has 

in  certain  cases,  see  6  &  7  Will.  4,  since  been  extended  to  the  income 

c.  65  ;  7  Will,  i&l  Vict.  c.  61.   As  taa;. 

to  compounding  for  these  taxes,  see  (i)  As  to  this  duty,  see  also  32 
8  &  9  Vict.  c.  36  s  13  &  14  Vict.  c.  Geo.  2,  c.  33  ;  48  Geo.  3,  c.2,  a.  18 ; 
96 ;  14  &  15  Vict.  c.  33  ;  26  &  27  2  &  3  Vict.  c.  94. 
Vict.  c.  33.  It  may  be  here  re-  (/«)  Theiracome  (sometimes  called 
marked  that,  by  43  Geo.  3,  c.  99,  s.  Property)  tax  was  first  introduced 
3,  a  person  failing  on  demand  to  in  1798, — abolished  in  1802, — re- 
pay assessed  taxes  may,  if  there  he  rired  in  1S03, — ^and  again  abolished 
no  sufficient  distress  on  Ms  pre-  Jn  1816.  (McCuUoch's  Statistical 
mises,  be  committed  to  prison  by  any  Account  of  the  British  Empire,  vol. 
two  district  commissioners  of  taxes,  ii.  pp.  514,  515.) 

VOL.  II.                      •  •  E  R 
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■was  originally  fixed  at  Id.)  has  been  the  subject  of  some 
variations  in  the  subsequent  Acts  (Z). 

All  of  the  above  taxes  are  levied  (as  before  in  part 
explained)  to  discharge  the  expenses  which  are  annually 
incurred  by  the  government,  in  respect  of  the  public 
service  (including  therein  the  maintenance  of  the  royal 
dignity) ;  and  a  very  large  proportion  of  these  expenses 
consists  in  payments  made  on  account  of  the  interest  of 
the  national  debt, — a  subject  of  which  it  is  proper  there- 
fore to  take  some  notice  in  this  place. 

The  national  debt  is  in  part  funded  and  in  part  un- 
funded;  the  former  being  that  which  is  secured  to  the 
national  creditor  upon  the  public  funds,  (the  nature  of 
which  will  be  presently  explained,)  the  latter,  that  which 
is  not  so  provided  for.  The  unfunded  debt  is  compara- 
tively but  of  small  amount,  and  is  generally  secured  by 
exchequer  bills  and  bonds,  which  are  instruments  issued  at 
the  exchequer,  under  the  authority  (for  the  most  part) 
of  Acts  of  Parliament  passed  for  the  purpose ;  and 
containing  an  engagement,  on  the  part  of  the  govern- 
ment (wz),  for  the  repayment  of  the  principal  sums  ad- 
vanced, with  interest  in  the  mean  time  (n).     But  of  the 

(J)  As  to  the  income  tax,  see  5  Company,  13  C.  B.  733. 
&  6  Vict.  c.  35  ;  6  &  7  Vict.  c.  24,         (ot)  Where  exchequer  bills  are 

s.  7  ;  8  &  9  Vict.  c.  4  ;  11  &  12  Vict,  issued  under  the  authority  of  Par- 

c.  8  i  14  &  15  Vict.  c.  12  ;  15  &  16  liament,  they  are  charged  upon  and 

Vict.  t.  20 ;  16  &  17  Viet.  cc.  34,  paid  out  of  the  consolidated  fund 

91 ;  17  &  18  Vict.  cc.  10, 24, 40,  85  ;  (as  to  which  yide  post,  p.  614).    24 

18  &  19  Vict.  cc.  20,  35  ;  19  &  20  Vict.  c.  5  ;  25  Vict.  c.  3. 
Vict.  cc.  33,  80 ;  20  Vict.  c.  6 ;  20         (»)  As   to   exchequer  bUls  and 

&  21  Vict.  c.  5  J  22  &  23  Vict.  c.  18  ;  bonds,  see  48  Geo.  3,  «.  1  ;  57  Geo. 

23  Vict.  c.  14  ;  24  Sc  25  Vict.  t.  20,  3,  c.  48 ;  59  Geo.  3,  i;.  19  ;  4  &  5 

S3.  1-3 ;  24  &  25  Vict.  c.  91,  ss.  WiU.  4,  c.  15  ;  5  &  6  Viet.  c.  66  ; 

36,  37,  38,  45,  46  ;  25  Vict.  c.  22,  6  &  7  Vict.  c.  1  ;  14  &  15  Vict.  c. 

ss.  42—45  ;  27  &  28  Vict.  c.  18,  s.  9  ;  15  &  16  Vict.  c.  10 ;  17  &  18 

15,  sched.  D.  ;  30  Vict.  c.  23,  sched.  Vict.  c.  23  ;  19  &  20  Vict.  c.  105,. 

C.  -,  31  Vict.  c.  2.    As  to  the  prin-  s.  2  ;  24  &  25  Vict.  c.  5  ;  25  Vict, 

.ciple  on  which  the  tax  is  assessed,  c.  3. 
see  XJdney  v.  The  Hon.  East  India 
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funded  debt,  a  more  particular   account  may  here  be 
acceptable. 

[In  order  to  take  a  clear  and  comprehensive  view  of 
the  nature  of  this]  part  of  the  [national  debt,  it  must 
[be  premised,  that  after  the  Kevolution,  when  our  new 
connexions  with  Europe  introduced  a  new  system  of 
foreign  politics,  the  expenses  of  the  nation, — not  only  in 
settling  the  new  establishment,  but  in  maintaining  long 
wars  on  the  continent  for  the  security  of  the  Dutch 
barrier,  reducing  the  French  monarchy,  settling  the 
Spanish  succession,  supporting  the  House  of  Austria, 
maintaining  the  liberties  of  the  Germanic  body,  and 
other  purposes, — increased  to  an  unusual  degree;  inso- 
much that  it  was  not  thought  advisable  to  raise  all  the 
expenses  of  any  one  year  by  taxes  to  be  levied  within 
that  year,  lest  the  unaccustomed  weight  of  them  should 
create  murmurs  among  the  people.  It  was  therefore  the 
policy  of  those  times  to  anticipate  the  revenues  of  their 
posterity,  by  borrowing  immense  sums  for  the  current 
service  of  the  State,  and  to  lay  no  more  taxes  upon  the 
subject  than  would  suffice  to  pay  the  annual  interest  of 
the  sums  so  borrowed:  by  this  means  converting  the 
principal  debt  into  a  new  species  of  property,  transfer- 
able from  one  man  to  another  at  any  time  and  in  any 
quantity.  A  system  which  seems  to  have  had  its  original 
in  the  state  of  Florence,  a.d.  1344 ;  which  government 
then  owed  about  60,000/.  sterling ;  and,  being  unable  to 
pay  it,  formed  the  principal  into  an  aggregate  sum, 
called  metaphorically  a  mount  or  bank,  the  shares 
whereof  were  transferable  like  our  stocks,  with  interest 
at  five  per  cent.,  the  prices  varying  according  to  the  exi- 
gencies of  the  State  (o).  This  policy  of  the  English  par- 
liament laid  the  foundation  of  what  is  called  the  national 
debt,  (for  a  few  long  annuities  created  in  the  reign  of 

to)  "  Pro  tempore,  pro  spe,  pro      atque    augescit."  —  Aretin.      See 
commodo,minuitur  eorum  pretium      Mod.  Un.  Hist,  xxxvi.  116. 

ER  2 
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[Charles  the  second  will  hardly  deserve  that  name):  and 
the  example  then  set  was  so  closely  followed  during  the 
wars  in  the  reign  of  Queen  Anne,J  and  afterwards  in 
the  wars  with  the  revolted  provinces  of  America  and  with 
revolutionary  France,  that  the  capital  of  the  unredeemed 
funded  debt  of  Great  Britain  and  Ireland  amounted,  on 
the  31st  March,  1867,  to  769,541,004?,  2s.  lid.  inde- 
pendently of  an  outstanding  unfunded  debt  to  the  extent 
of  7,956,800Z.  more  {p). 

The  form  of  the  security  held  by  the  public  creditors,  in 
respect  of  the  funded  debt,  is  that  of  annuities  granted  by 
parliament  to  those  who  originally  advanced  the  money, 
and  granted  for  the  most  part  in  perpetuity,  afford- 
ing a  certain  rate  of  interest  for  ever  upon  the  principal 
sum  due.  To  the  payment  of  these  annuities  the  public 
faith  is  pledged ;  but  the  annuitants  have  no  right  to  call 
for  payment  of  the  principal ;  while  on  the  other  hand 
the  public  has,  in  general,  a  right  to  insist  on  making 
that  payment,  whenever  it  shall  be  in  a  condition  to  do 
so, — and  thereby  redeeming  the  annuities  {q).  These 
annuities  are  denominated  the  public  funds :  and  are 
not  only  transferable  by  the  holder,  but  pass  by  law  to 
his  representatives  (r);  and  are  subject,  indeed,  in  every 
material  particular,  to  all  the  incidents  ordinarily  attach- 
ing to  other  personal  property  (s). 

(p)  See  the  Finance  Accounts  for  of  a  judge.    (1  &  2  Vict.  c.  110,  s. 

the  year  ending  31st  March,  1867  14.)   As  to  authorizing  the  payment 

(pp.  67 — 70).  of  dividends  on  letters  of  attorney, 

(y)  See  recent  Acts  for  raising  and  as  to  testamentary  disposition 

money  on  such  annuities,  18  &  19  of  stock,  see  8  &  9  Vict.  c.  97.    As 

Vict.  c.  18  ;  19  &  20  Vict.  c.  6.  to  unclaimed  dividends,  see  56  Geo, 

(r)  As  to  stock  certificates    of  3,  c.  60  ;  8  &  9  Vict.  c.  62  j  29  & 

title,  with  coupons  annexed  entitling  30  Vict.  u.  11.    As  to  the  repeal  of 

the  dearer  to  receive  the  dividends,  the  Acts  formerly  in  force  against 

see  26  &  27  Vict.  c.  28.  stock-jobbing,  see  23  Vict.  c.  28. 

(i)  Property  in  the  public  funds.  As  to  what  stocks  are  properly  in- 

was  not  formerly  subject  to  execu-  eluded  in  the  tenn  public  funds, 

tion  for  debt ;  but  it  may  now  be  see  Grainger  v.  Slingsby,  25  L.  J. 

charged  for  that  purpose  by  order  (Ch.)  573. 


CHAP.  VII.— OF  THE  ROYAL  REVENUE.      613 

The  liability  thus  fastened  upon  the  present  genera- 
tion, to  discharge  the  interest  of  a  public  debt,  the  bulk 
of  which  was  contracted  before  they  came  into  existence, 
may  at  first  sight  carry  the  air  of  hardship;  but  there 
can  be  no  reasonable  doubt  of  the  right  of  our  ancestors 
to  impose  the  burthen.  The  loans  out  of  which  the  debt 
principally  arose,  were  incurred  in  the  support  of  wars 
which  they  deemed  necessary  for  the  maintenance  of  the 
public  freedom,  honour,  or  prosperity — objects  of  a  last- 
ing and  descendible  kind,  in  which  their  successors  were 
not  less  interested  than  themselves.  The  supplies  re- 
quired for  the  purpose  were  too  large  to  have  been  de- 
frayed in  their  own  times  ;  nor  would  it  have  been  just 
that  they  alone  should  struggle  under  the  burthen,  when 
their  descendants  were  to  share  the  benefit.  Though 
the  necessity  for  engaging  in  these  wars  should  now  ap- 
pear to  be  in  any  instance  questionable,  the  argument 
remains  unaltered.  In  the  nature  of  things,  the  existing 
race  can  be  the  only  judges  of  the  necessity  of  a  war; 
and  it  is  in  the  order  of  Providence,  that  in  this  (as  in 
other  particulars)  the  interests  of  unborn  generations  shall 
be  confided  to  the  management  of  their  predecessors. 

The  funding  system,  while  thus  unimpeachable  in 
point  of  natural  justice,  is  on  the  other  hand  attended 
in  some  respects  with  considerable  advantage  to  the 
public.  It  affords  a  ready,  safe,  and  easily  convertible 
species  of  investment  for  capital  that  would  otherwise 
lie  unproductive ;  or  be  laid  out  in  securities  of  a  more 
troublesome  and  hazardous  kind.  It  is  also  so  far  a 
source  of  strength  to  the  country,  that  it  gives  that 
numerous  class  of  individuals  who  constitute  the  fund- 
holders,  and  whose  dividends  depend  upon  the  produce 
of  the  taxes,  a  direct  interest  in  the  stability  of  the 
national  institutions,  and  the  preservation  of  the  public 
welfare. 

It  cannot,  however,  be  denied,  that  these  taxes,  in 
their  more  direct  operation,  tend  to  impair  the  productive 
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ability  of  the  industrious  classes ;  and  that  the  amount 
of  them  required  to  discharge  the  interest  of  the  enor- 
mous debt  for  which  the  nation  is  now  liable,  weighs 
heavily  upon  the  country,  and  darkens  our  prospect  for 
the  future  {t).  The  more  immediate  alarm,  indeed, 
which  it  is  calculated  to  excite,  is  perhaps  for  the  safety 
of  the  public  creditor.  For  it  is  obvious,  that  the  capital 
invested  in  the  funds  exists,  (Kke  any  other  debt,)  in 
name  and  in  paper  only  ;  and  that  its  value  depends  en- 
tirely upon  the  degree  of  reliance  that  can  be  placed  in 
the  good  faith  and  resources  of  the  government.  But  if 
the  confidence  of  the  fundholder  should  in  either  of  these 
points  be  deceived,  (a  danger  that  manifestly  increases 
as  the  debt  increases,)  the  ruin  in  which  so  large  a  class 
of  the  community  would  inevitably  be  involved,  and  the 
irreparable  shock  to  public  credit,  might  have  general 
and  national  results  of  a  nature  too  painful  to  be  stea- 
dily contemplated. 

To  return  to  the  subject  of  the  taxes :  it  is  to  be  ob- 
served, that  [the  respective  produces  of  customs,  excise, 
stamps,  and  several  other  taxes,  were  originally  separate 
and  distinct  funds ;  being  securities  for  the  sums  ad- 
vanced on  each  several  tax,  and  for  them  only.  But  at 
last  it  became  necessary,  in  order  to  avoid  confusion,  to 
reduce  the  number  of  these  separate  funds  by  xmitiag 
and  blending  them  together.]  There  were  formerly 
three  capital  funds  in  existence,  which  had  been  thus 
j)roduced  by  the  aggregation  of  several  component  parts : 
[the  aggregate  fund,  the  general  fund,  (so  called  from 
such  union  and  addition,)  and  the  South  Sea  fund, — 
the  last  being  the  produce  of  the  taxes  appropriated  to 
pay  the  interest  of  such  part  of  the  national  debt  as 

(i)  When  Blackstone  wrote,  the  "npon  the  necessaries  of  life,  for 

capital  of  the  national  debt,  funded  "  the  payment  of  the  interest  of  this 

and  unfunded,  was  only  136,000,000?.  "  debt,  are  a  hurt  both  to  trade  and 

Yet  he  says  (vol.  i.  p.  328),  "  The  "  manufactures,  &c." 
"  enormous  taxes  that  are  raised 
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[was  advanced  by  the  South  Sea  Company  and  its  an- 
nuitants.] But  in  1787  (m)  the  public  accounts  were 
again  newly  arranged,  by  abolishing  these  divisions  and 
including  the  whole  in  one,  called  the  consolidated  fund ; 
which  has  been  since  combined  with  that  of  Ireland, 
and  forms  with  it  the  Consolidated  Fund  of  the  United 
Kingdom  (v). 

The  consolidated  fund  now  comprises  the  produce  of 
all  the  taxes  which  have  been  enumerated,  added  to  some 
small  receipts  from  the  royal  hereditary  revenue  (surren- 
dered, as  before  explained,  to  the  public  use),  and  from 
other  sources  (x) ;  and  it  constitutes  almost  the  whole  of  the 
ordinary  public  income  of  the  United  Kingdom  of  Great 
Britain  and  Ireland;  which  income  amounted  for  the  year 
ending  31st  March,  1867,  to  72,712,412?.  19*.  lOid.  (y\ 
The  consolidated  fund  is  pledged  for  the  payment  of  the 
whole  of  the  interest  of  the  national  debt  of  Great  Bri- 
tain and  Ireland  {z) ;  and,  besides  this,  is  liable  to  several 
other  specific  charges  imposed  upon  it  at  vai-ious  periods 
by  act  of  parliament  (a), — such  as  the  civil  list  and  the 

(m)  See  27  Geo.  3,  c.  13.  parliament  for  the  purpose.  Of  such 

iv)  S^  56  Geo.  3,  u.  98  ;  14  &  15  an  Act,  the  30  &  31  Vict.  c.  120  is 

Vict.  c.  3,  s.  101 ;    19  &  20  Vict,  an  example, 

c.  59.  It  may  be  here  noticed  that,  out  of 

(a;)  See,  for  example,  31  Vict.  c.  the  consolidated  fund,  advances  of 

9,  as  to  casual  receipts  by  persons  money  for  public  works  and  fisheries, 

holding  public  offices.  for  employment  of  the  poor,  and  for 

(y)  Finance  accounts  for  the  year  other  purposes,  are  from  time  to  time 

ending  31st  March,  1867,  pp.  10, 11.  authorized  by  Act  of  Parliament. 

(z)  66  Geo.  3,  i;.  98.     See  also  Of  such  an  Act  the  24  &  25  Vict. 

2  &  3  Will,  i,  c.  116  ;    19  &  20  c.  80  (amended  by  25  &  26  Vict.  c. 

Vict.  i;.  108.  30)  is  an  example.    It  may  be  fur- 

(a)  By  17  &  18  Vict.  0.94,  in  order  ther  observed  that  by  the  56  Geo. 

to  bring  the  national  income  and  ex-  3,  c.  98  (above  cited),  the  consoli- 

penditure  under  the  more  immediate  dated  fund  is  also  primarily  charged 

view  and  control  of  parliament,  cer-  with  the  payment  of  the  interest  on 

tain  payments  and  salaries  formerly  the  sinking  funds  applicable  to  the 

charged  on  the  consolidated  fund,  reduction  of  the  national  debt.    At 

vrere  directed,  for  the  future,  to  be  different  periods  of   our   financial 

paid  out  of  supplies  from  time  to  history,    dififerent   principles   have 

time  provided  and  appropriated  by  been  pursued  as  to  the  manner  in 

B  B  4 
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salaries  of  tlie  judges  and  ambassadors  and  other  high 
official  persons ;  after  payment  of  which,  the  surplus  is  to 
be  indiscriminately  applied  to  the  service  of  the  united 
kingdom  under  the  direction  of  parliament  (a).  Of  the 
civil  list  it  will  be  proper  here  to  give  some  further  ex- 
planation. 

This  is  an  annual  sum  granted  by  parliament  at  the 
commencement  of  each  reign,  for  the  expense  of  the 
royal  household  and  establishment,  as  distinguished  from 
the  general  exigencies  of  the  State ;  and  is  the  provision 
before  stated  to  be  made  for  the  crown,  out  of  the  taxes, 
in  lieu  of  its  proper  patrimony,  and  in  consideration  of 
the  assignment  of  that  patrimony  to  the  public  use. 
This  arrangement  has  prevailed  from  the  time  of  the 
Revolution  downwards,  though  the  amount  fixed  for  the 
civil  list  has  been  subject  in  different  reigns  to  consider- 
able variation.  At  the  commencement  of  the  present 
reign  a  civil  list  was  settled,  by  1  &  2  Vict.  c.  2,  on  her 
majesty  for  life  to  the  amount  of  385,000^.  per  annum, 
payable  quarterly,  out  of  the  consolidated  fund ;  of 
which  the  sum  of  60,000^.  is  assigned  for  her  majesty's 
privy  purse,  and  the  remainder  is  applicable  chiefly  to 
the  salaries  and  expenses  connected  with  her  household. 
In  return  for  which  grant  it  was  by  the  same  Act  pro- 
vided (J),  that  the  hereditary  revenues  of  the  crown 
(with  the  exception  of  the  hereditary  duties  of  excise 
on  beer,  ale,  and  cyder,  which  were  to  be  discontinued 
during  the  present  reign)  should,  during  the  present 
queen's  life,  be  carried  to,  and  form  part  of  the  consoli- 
dated fund.  [The  civil  list  (as  will  sufficiently  appear 
from  these  explanations)  is  properly  the  whole  of  the 
sovereign's  revenue  in  his  own  distinct  capacity;    the 

which  such  a  fund  should  be  formed.  1,  10,  13. 

(See  32  Geo.  3,  c.  69  ;  10  Geo.  i,  c.         (J)  As  to  this  provision  in  refer- 

27 ;  3&i  Will,  i,  u.  24  ;  21  &  22  ence  to  the  hereditary  rovenuc  dc- 

Vict.  c.  38  i  29  &  30  Vict.  c.  11.)  rived  from  nirceh,  see  2.5  S:  26  Vict. 

(a)  See  for  example  31  Vict.  cc.  c.  63,  s.  53,  et  sup.  p.  575. 
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[rest  being  rather  the  revenue  of  the  public  or  its  cre- 
ditors, though  collected  and  distributed  again  in  the 
name  and  by  the  officers  of  the  Crown.]  The  civil  list, 
therefore,  now  stands  in  the  same  place  as  the  heredi- 
tary income  did  formerly  (c)  ;  but  with  this  great  differ- 
ence, that  it  is  not  chargeable,  as  the  hereditary  income 
was,  with  the  general  and  public  expenses  of  government. 
[The  whole  revenue  of  Queen  Elizabeth  amounted  to 
600,000Z.  a-year  (rf) ;  that  of  King  Charles  the  first,  was 
800,000Z.  (e) ;  and  the  revenue  voted  for  King  Charles 
the  second  was  1,200,000Z.  (/);  though  complaints  were 
made  (in  the  first  years  at  least)  that  it  did  not  amount 
to  so  much  {g).  But  it  must  be  observed,  that  under 
these  sums  were  included  all  manner  of  public  expenses ; 
among  which  Lord  Clarendon,  in  his  speech  to  the  par- 
liament, computed  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.,  which  was  ten 
times  more  than  before  the  former  troubles  (A).  The 
same  revenue,  subject  to  the  same  charges,  was  settled 
on  King  James  the  second  (z);  but,  by  the  increase  of 
trade  and  more  frugal  management,  it  amounted  on  an 
average  to  a  million  and  a  half  per  annum—  besides  other 
additional  customs  granted  by  parliament,  which  pro- 
duced an  annual  revenue  of  400,000Z.  (A),— out  of  which 
his  fleet  and  army  were  maintained  at  the  yearly  expense 
of  1,100,000/.  (/).] 

[Upon  the  whole,  it  is  doubtless  much  better  for  the 
Crown,  and  also  for  the  people,  to  have  the  revenue 
settled  upon  the  modern  footing  rather  than  the  antient : 
for  the  Crown,  because  it  is  more  certain,  and  collected 
with  greater  ease  ;  for  the  people,  because  they  are  now 

(c)  1  Bl.  Com.  332.  Clar.  Continuation,  165. 

{d)  Lord  Clar.  Continuation,  163.  (7i)  Lord  Clar.  165. 

(e)  Com.  Jonm.  4th  September,  (i)  1  Jac.  2,  c.  1. 

1660.  (*)  1  J^t^-  2,  cc.  3,  4. 

(/)  Com.  Joum.  Hth  September,  (J)  Com.  Journ.  1  Mar.  and  20 

1660.  Mar.  1688. 

ig)  Ibid.  4th  June,  1663  ;    Lord 
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[delivered  from  the  feudal  hardships,  and  other  odious 
branches  of  the  prerogative.  And  though  complaints 
have  sometimes  been  made  of  the  increase  of  the  civil 
list,  yet  if  we  consider  the  sums  that  have  been  formerly 
granted,  the  limited  extent  under  which  it  is  now  estab- 
lished, the  revenues  and  prerogatives  given  up  ia  lieu  of 
it  by  the  Crown,  and,  above  all,  the  diminution  of  the 
value  of  money,  compared  with  what  it  was  worth  in 
former  reigns, — we  must  acknowledge  these  complaints 
to  be  void  of  any  rational  foundation  :  and  that  it  is  im- 
possible to  support  that  dignity,  which  a  sovereign  of 
this  country  should  maintain,  with  an  income  in  any 
degree  less  than  what  is  now  established  by  parliament.] 


(     619     ) 


CHAPTER  VIII. 

OF  THE  ROYAL  FORCES. 


It  will  be  recollected  that,  in  a  former  place,  when  con- 
sidering that  branch  of  the  royal  prerogative  which  re- 
lates to  the  right  of  military  command,  we  postponed  the 
discussion  of  the  manner  in  which  the  royal  forces  were 
raised  and  regulated  (a).  To  this  subject,  after  some 
preliminary  remarks  on  the  history  of  our  military  sys- 
tem, we  now  propose  to  devote  the  present  chapter. 

[In  the  time  of  our  Saxon  ancestors,  as  appears  from 
Edward  the  Confessor's  laws  {b),  the  military  force  of  this 
kingdom  was  in  the  hands  of  the  dukes  (or  heretochs), 
who  were  constituted  through  every  province  and  county 
in  the  kingdom ;  being  taken  out  of  the  principal  nobi- 
lity, and  such  as  were  most  remarkable  for  being  sapi- 
entes,  Jideles,  et  aniynosi"  Their  duty  was  to  lead  and 
regulate  the  English  armies,  with  a  very  unlimited 
power;  "  prout  eis  visum  fuerit  ad  honor  em  coroncB  et 
utilitatem  regni."  And  because  of  this  great  power 
they  were  elected  by  the  people  in  their  full  assembly, 
or  folkmote,  in  the  same  manner  as  sheriffs  were  elected : 
following  still  that  old  fundamental  maxim  of  the  Saxon 
constitution,  that  where  any  officer  was  entrusted  with 
such  power  as  if  abused  might  tend  to  the  oppression 
of  the  people,  that  power  was  delegated  to  him  by  the 
vote  of  the  people  themselves  (c).     So,  too,  the  antient 


(a)  "Vide  snp.  p.  631.  per  commwie  consimm,,  pro  cam- 
id)  Wilkins,  Leg.  Anglo-Sax.  LI.  'muni  utilitate  regni,  per  provin- 
Edw.  Confess.  C.  De  Heretochiis.  cias  et  palrias  universas,  et  per 
(c)  "  Isti  vera  viri  eligeiantw  singulos  oomitafiis,  in  plena  folh- 
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[Germans,  the  ancestors  of  our  Saxon  forefathers,  had 
their  dukes,  as  well  as  kings,  with  an  independent 
power  over  the  military,  as  the  kings  had  over  the  civil 
state.  The  dukes  were  elective,  the  kings  hereditary: 
for  so  only  can  be  consistently  understood  that  pas- 
sage of  Tacitus,  "  reges  ex  nobilitate,  duces  ex  virtute 
sumunt"  (d).  In  constituting  their  kings,  the  family  or 
blood  royal  was  regarded;  in  choosing  their  dukes  or 
leaders,  warlike  merit :  just  as  Csesar  relates  of  their 
•ancestors  in  his  time,  that  whenever  they  went  to  war, 
-by  way  either  of  attack  or  defence,  they  elected  leaders 
to  command  them  (e).  This  large  share  of  power,  thus 
conferred  by  the  people,  though  intended  to  preserve 
the  liberty  of  the  subject,  was  perhaps  unreasonably 
-detrimental  to  the  prerogative  of  the  crown :  and  ac- 
cordingly we  find  a  very  ill  use  made  of  it  by  Edric 
Duke  of  Mercia,  in  the  reign  of  King  Edmund  Ironside ; 
who,  by  his  oflSce  of  duke  or  heretoch,  was  entitled  to  a 
large  command  in  the  king's  army,  and  by  his  repeated 
treacheries  at  last  transferred  the  crown  to  Canute  the 
Dane. 

It  seems  universally  agreed  by  all  historians,  that 
King  Alfred  first  settled  a  national  militia  in  this  king- 
dom, and  by  his  prudent  discipline  made  all  the  subjects 
of  his  dominion  soldiers ;  but  we  are  unfortunately  left 
in  the  dark  as  to  the  particulars  of  this  his  so  celebrated 
regulation ;  though,  from  what  was  last  observed,  the 
dukes  seem  to  have  been  left  in  the  possession  of  too 
large  and  independent  a  power:  which  enabled  Duke 
Harold,  on  the  death  of  Edward  the  Confessor,  though 
a  stranger  to  the  royal  blood,  to  mount  for  a  short  space 

■mote,  sicut  et  vioeeomUes,  provin-  (e)  "  Quum  ielltim  civiias  out 

eiwrwm  et  comitatuum,  eligi  de-  illatnm  defendit,  aut  infert,  mcu- 

}>emt"—XA..  Edw.  Confess,  ubi  sup.  gistratus    qui   ei    hello   prcesint. 

See  also  Bede,  Eccl.  Hist.  1.  5,  c.  deligwntwr." — De  Bell.  Gall.  1.  6, 

10.  c.  22. 
{d)  De  Morib.  Germ.  7. 
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[the  throne  of  this  kingdom,  in  prejudice  of  Edgar  Athe- 
ling,  the  rightful  heir. 

Upon  the  Norman  conquest  the  feudal  law  was  intro- 
duced here  in  all  its  rigour,  the  whole  of  which  is  built 
on  a  military  plan.]  The  particulars  of  that  constitu- 
tion have  been  already  explained  (/).  [It  is  sufficient 
here  to  observe,  that,  in  consequence  thereof,  all  the 
land  in  the  kingdom  held  by  tenure  in  chivalry  was 
divided  into  what  were  called  knights'  fees,  in  number 
above  sixty  thousand;  and  for  every  knight's  fee  a 
knight  or  soldier,  miles,  was  bound  to  attend  the  king 
in  his  wars  for  forty  days  in  a  year  (g) ;  in  which  space 
of  time,  before  war  was  reduced  to  a  science,  the  cam- 
paign was  generally  finished,  and  a  kingdom  either  con- 
quered or  victorious.  By  these  means  the  king  had, 
without  any  expense,  an  army  of  sixty  thousand  men 
always  ready  at  his  command.  And  accordingly  we 
find  among  the  laws  of  William  the  Conqueror  (Ji),  one 
which  in  the  king's  name  commands  and  firmly  enjoins 
the  personal  attendance  of  all  knights  and  others ;  "  quod 
habeant  et  teneant  se  semper  bene  in  arm,is  et  in  equis,  ut 
decet  et  oportet :  et  quod  sint  semper  prompti  et  parati  ad 
servitium,  suum  integrum  nobis  explendum  et  peragendum, 
cum.  opus  adfuerit,  secundum  quod  debent  de  feodis  et  te- 
nementis  suis  dejure  nobis  facere."  This  personal  service 
in  process  of  time  degenerated  into  pecuniary  commuta- 
tions or  aids ;  and  at  last  the  tenure  in  chivalry  itself 
was  abolished  at  the  Restoration,  by  statute  12  Car.  II. 
c.  24. 

In  the  meantime  we  are  not  to  imagine  that  the  king- 
dom was  left  wholly  without  defence  in  case  of  domestic 

(/)  Vide  sup.  vol.  I.  p.   180  et  The  fraction  of  a  knight  was  per- 

seq.  formed  by   a   whole  knight,  who 

{g")  "Wefrequently  readof  AaZf  or  served  half  the  time,  or  other  due 
other  aliquot  part  of  a  knight ;  (as  proportion  of  it.  (Christian's  Black- 
that  for  so  much  land  three  knights  stone.) 
and  a  half,  &c.,  were  to  be  returned;.  (A)  C.  68.    See  Co.  Litt.  75,  76. 
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[insurrections,  or  the  prospect  of  foreign  invasions.  Be- 
sides those  who,  by  their  military  tenures,  were  bound  to 
perform  forty  days'  service  in  the  field,  first  the  assize  of 
arms,  enacted  27  Hen.  II.  (i),  and  afterwards  the  statute 
of  Winchester  {k),  under  Edward  the  first,  obliged 
every  man,  according  to  his  estate  and  degree,  to  pro- 
vide a  determinate  quantity  of  such  arms  as  were  then 
in  use,  in  order  to  keep  the  peace  :  and  constables  were 
appointed  in  all  hundreds  by  the  latter  statute,  to  see 
that  such  arms  were  provided.  These  weapons  were 
changed  by  the  statute  4  &  5  Phil.  &  M.  c.  2,  into  others 
of  more  modern  service ;  but  both  this  and  the  former 
provisions  were  repealed  in  the  reign  of  James  the 
first  (Z).  "While  these  continued  in  force  it  was  usual 
from  time  to  time  for  our  princes  to  issue  commissions  of 
array,  and  send  into  every  county  officers  in  whom  they 
could  confide,  to  muster  and  array  (or  set  in  military 
order)  the  inhabitants  of  every  district ;  and  the  form  of 
the  commission  of  array  was  Settled  in  parliament  in  the 
fifth  year  of  Henry  the  fourth,  so  as  to  prevent  the  in- 
sertion therein  of  any  new  penal  clauses  (m).  But  it 
was  then  also  provided,  that  no  man  should  be  compelled 
to  go  out  of  the  kingdom  at  any  rate,  nor  out  of  his  shire 
but  in  cases  of  urgent  necessity;  nor  should  provide 
soldiers  unless  by  consent  of  parliament  (w).  About  the 
reign  of  King  Henry  the  eighth,  or  his  children,  lieute- 
nants  of  counties  began  to  be  introduced,  as  standing 
representatives  of  the  Crown,  to  keep  them  in  military 
order  (o) ;  for  we  find  them  mentioned  as  known  officers  in 
the  statute  4  &  5  Ph.  &  M.  c.  3.  But  they  had  not  been 
then  long  in  use,  for  Camden  speaks  of  them  (js),  in  the 

(i)  Hored.  A.D.  1181.  662,  667;  8  Eym.  374,  See. 
(/i)  13  Edw.  1,  c.  6.  (m)  Stat.  1  Edw.  3,  st.  2,  cc.  5, 7; 

(.0  Stat.  1  Jac.  1,  c.  25;  21  Jac.  1,  25  Edw.  3,  St.  5,  c.  8. 
c.  28.  (0)  See  15B7m.  73. 

(m)  See  Rushworth,  part  iii.  pp.  {p)  Brit.  103,  edit.  1594. 
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[time  of  Queen  Elizabeth,  as  extraordinary  magistrates 
constituted  only  in  times  of  difficulty  and  danger  (y). 
The  introduction  of  these  commissions  of  lieutenancy, 
which  contained  in  substance  the  same  powers  as  the 
old  commissions  of  array,  caused  the  latter  to  fall  into 
disuse. 

In  this  state  things  continued,  till  the  repeal  of  the 
statutes  of  armour,  in  the  reign  of  King  James  the  first : 
after  which,  when  King  Charles  the  first  had,  during  his 
northern  expedition,  issued  commissions  of  lieutenancy 
and  exerted  some  military  powers,  (which,  having  been 
long  exercised,  were  thought  to  belong  to  the  Crown,)  it 
became  a  question  in  the  Long  Parliament,  how  far  the 
power  of  the  militia  did  inherently  reside  in  the  king ; 
being  now  unsupported  by  any  statute,  and  founded  only 
upon  immemorial  usage.  This  question,  long  agitated 
with  great  heat  and  resentment  on  both  sides,  became 
at  length  the  immediate  cause  of  the  fatal  rupture  be- 
tween the  king  and  his  parliament ;  the  two  houses  not 
only  denying  this  prerogative  of  the  Crown,  but  also 
seizing  into  their  own  hands  the  entire  power  of  the 
militia  (r). 

Soon  after  the  restoration  of  King  Charles  the  second, 
when  the  military  tenures  were  abolished,  it  was  thought 
proper  to  ascertain  the  power  of  the  militia,  to  recognize 
the  sole  right  of  the  Crown  to  govern  and  command  them, 
and  to  put  the  whole  into  a  more  regular  method  of  mili- 
tary subordination.]  And  the  order  in  which  the  militia 
now  stands  by  law,  is  principally  built  upon  the  statutes 

(4)  The  office  of  lord  lieutenant  "  gality  of  this  prerogative  might 

was  first  created  in  the  third  year  of  "  perhaps  be  somewhat  doubtful." 

Edward  the  sixth,  in  consequence  The  statute,  however,  of  13  Cai-.  2, 

of  the  many  disturbances  in  several  c.  6,  shows  that  the  supreme  com- 

connties,  by  the  followers  of  the  old  mand  of  all  the  militia  of  the  realm 

religion  against  the  new  establish-  is,  and  «Ter  was,    the  undoubted 

ment.    (Coleridge's  Blackstone.)  right  of  the  sovereign.    Vide  sup. 

(r)  Blackstone,  (vol.  i.  p.  412,)  p.  631. 
observes  on  this  head,  that  "  the  le- 

reS 
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which  were  then  enacted — viz.  13  Car.  II.  st.  1,  c.  6 ; 
13  &  14  Car.  II.  c.  3 ;  and  15  Car.  II.  c.  4.  It  is  true 
these  have  been  repealed;  but  many  of  their  provisions 
are  re-enacted,  with  the  addition  of  some  new  regula- 
tions, by  subsequent  militia  laws(r).  The  present 
system  may  be  said  to  be  founded  upon  the  "  General 
Militia  Act"  (42  Geo.  III.  c.  90),  which  consolidates  the 
former  statutes  upon  this  subject  (*);  and  the  general 
scheme  is  to  train,  at  stated  periods  of  the  year,  for  the 
internal  defence  of  the  country,  a  certain  number  of  the 
inhabitants  of  every  county ;  such  troops  being  enlisted 
for  five  years,  and  being  officered  by  gentlemen  com- 
missioned for  that  purpose  by  the  lord-lieutenant  and 
approved  by  the  Crown  (#). 

The  militia  is  raised,  in  default  of  voluntary  enlist- 
ment, by  compulsory  levy  in  the  way  of  ballot — to  which 
power  it  has  not  latterly  been  found  necessary  to  have 
recourse  (m);  and,  on  the  other  hand,  is  entitled  to  pay 
while  on  service  and  during  the  period  of  training  (v). 
But  besides  the  militia  we  are  to  take  into  account  our 
unpaid  yeomanry  and  volunteers ;  a  description  of  force 
which  originated  in  the  menace  of  French  invasion  in 
the  reign  of  King  George  the  third  (w).     The  yeomanry 

(r)  Blackstone  (vol.  i.p.  412)  says,  25  &  26  Vict.  c.  80  ;  30  &  31  Vict, 

that  the  two  last  of  the  statutes  of  cc.  92,  111 ;  81  &  32  Vict.  c.  76. 

Charles  mentioned  in  the  text  "  are  (<)  No  property  qualification  is 

apparently  repealed."  However,  the  now  (as  formerly)  required  in  the 

first,  and  the  greater  part  of  the  two  case  of  militia  appointments  below 

last,  are  expressly  repealed  by  26  &  the  rank  of  captain;  or  in  the  case 

27  Vict.  c.  125.  of  a  person  who  has  held  that,  or  a 

(s)  The  reader  is  also  referred  to  higher,  rank  in  her  Majesty's  other 

the  following  Militia  Acts,  passed  forces.    (15  &  16  Vict.  c.  50,  ss.  2, 

since  the  42  Geo.  3,  u.  90,  viz.:— 51  3.) 

Geo.  3,  c.  118  ;  15  &  16  Vict.  c.  50;  («)  See  10  Geo.  4,  c.  10  ;  28  & 

17  &  18  Vict.  c.  13,  c.  105 ;   18  &  29  Vict.  c.  46  ;  31  &  32  Vict.  c.  111. 

19  Vict.  c.  1,  c.  67,  c.  100,  u.  106,  (w)  See  30  &  31  Vict.  c.  92. 

i;.  123 ;  19  &  20  Vict.  c.  52,  u.  90  ;  (ro)  The  principal  Act  relating  to 

20  &  21  Vict.  c.  65,  c.  82 ;  22  &  23  the  volunteers  raised  in  the  reign  of 
Vict.  c.  38  ;  23  &  24  Vict.  c.  94,  c.  Geo.  3,  was  the  44  Geo.  3,  c.  54,  now 
120,  c.  133  ;  24  «5  25  Vict.  c.  119  ;  repealed  by  26  h  27  Vict.  c.  65, 
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cavalry  still  exists,  and  though  the  other  volunteers  then 
raised  were  laid  aside  after  that  emergency  ceased,  their 
place  is  now  supplied  by  volunteers  of  a  different  and 
more  modem  description,  viz.  the  Volunteer  Eifle  and 
Artillery  Corps  (x), — by  which,  within  a  few  years  past, 
our  defensive  military  force  has  been  immensely  in- 
creased (y);  and  the  necessity  for  which  has  been  almost 
universally  felt,  in  consequence  of  the  very  large  and 
constant  additions  made  to  the  armaments  of  the  conti- 
nental powers  (z). 

The  occasions  of  war,  however,  require  soldiers  more 
completely  and  permanently  disciplined  than  those  of  our 
modem  militia  or  volunteers ;  and  our  military  establish- 
ment consequently  comprises,  besides  these,  a  large  body 
of  regular  and  paid  forces,  who  are  raised  by  voluntary 
enlistment.  Our  constitution  indeed  looks  with  jealousy 
upon  levies  of  this  description.  And  whereas  [after  the 
Restoration,  King  Charles  the  second  kept  up  about 
five  thousand  regular  troops,  by  his  own  authority,  for 
guards  and  garrisons — which  King  James  the  second 
by  degrees  increased  to  no  less  than  thirty  thousand,  all 
paid  from  his  own  civil  list  —  it  was  made  one  of  the 
articles  of  the  Bill  of  Rights,  that  the  raising  or  keeping 
a  standing  army  within  the  kingdom  in  time  of  peace. 


(a;)  By  26  &  27  Vict.  c.  65,  the  War  Office,  dated  12tli  May,  1859, 

previous  Acts  relating  to  the  volun-  that  goTemment,— having  had  under 

teer  force  in  Great  Britain  are  con-  consideration  the  propriety  of  per-' 

solidated,    and     their    enactments  mitting  the  formation  of  volunteer 

amended.  rifle  corps  under  the  provisions  of 

(y)  It  appears  from  the  Eeport  of  the  Act  44  Geo.  3,  c.  54,  as  well  as 
a  Eoyal  Commission  issued  in  1862,  of  artillery  corps  and  companies  in 
that  on  the  1st  April  of  that  year,  maritime  towns  in  which  there  may 
this  unpaid  army  consisted  of  24,363  be  forts  and  batteries,— were  pre- 
artUlery,  2,904  engineers,  662  light  pared  to  receive,  through  the  lords 
horse,  650  mounted  rifles,  and  lieutenants  of  counties,  any  propo- 
134,096  rifles  —  making  a  grand  sals  with  that  object.  To  this  in- 
total  of  162,681  men.  vitation    numerous    answers    were 

(z)  Notice  was  issued   from  the  promptly  returned. 

VOL.  II.  S  S 
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[unless  it  be  with  consent  of  parliament,  is  against  law  (a). 
But,  as  the  fashion  of  keeping  standing  armies, — which 
was  first  introduced  by  Charles  the  seventh  in  France, 
in  the  year  1445  (5),— came  afterwards  to  prevail  uni- 
versally over  Europe,  it  has  also  for  many  years  past 
been  annually  judged  necessary  by  our  legislature  (for 
the  safety  of  the  kingdom,  the  defence  of  the  reahn,  and 
the  preservation  of  the  balance  of  power  in  Europe)  to 
maintain,  even  in  time  of  peace,  a  standing  body  of 
troops,  under  the  command  of  the  Crown  (c).]  An  Act 
of  Parliament,  therefore,  passes  annually,  (whether  in 
peace  or  war,)  authorizing  the  maintenance  of  the  regular 
forces  deemed  necessary  for  the  service  of  the  state  (rf); 
[who  are,  however,  ipso  facto  disbanded  at  the  expiration 
of  every  year,  unless  continued  by  parliament.] 

By  this  annual  Mutiny  Act  (for  so  it  is  called),  provi- 
sion is  also  made  for  the  manner  in  which  the  troops  are 
to  be  enlisted  (e),  paid  and  "  billeted,"  that  is,  [dispersed 
among  the  several  innkeepers  and  victuallers  throughout 
the  kingdom]  (/),  And  regulations  are  besides  laid 
down  therein  for  the  government  of  the  army.    By  these, 

(a)  Stat.  1  W.  &  M.  st.  2,  c.  2.  by  24  &  25  Viet.  c.  74,  for  the  en- 
Vide  sup.  p.  503.  listment,  in  the   general  forces  of 

(*)  See  Robertson,  Hist,  of  Cha.  her  Majesty,  of  soldiers  transferred 

V.  i.  94.  from  her  Indiom  forces ;  by  30  &  31 

(c)  See   Lord  Macanlay's  Hist,  Vict.  c.  HO,  for  establishing  a  re- 

Tol.  5,  p.  1  et  seq.  serve  force  of  men  who  have  been 

{d  )  The  paid  forces,  now  autho-  in  her  Majesty's  service ;  and  by  c. 

rized,  consist  of  139,163  men,  ex-  111,  of  a  reserve  force  of  militia, 

elusive  of  the  J»(Zia»  force.    (30  &  (e)  As  to  theperiodof  enUstment 

SI  Vict.  u.  13.)    It  may  be  noticed  (which  cannot  be  originally  entered 

that  by  18  &  19  Vict.  c.  2,  her  Ma-  into  for  a  longer  period  than  twelve 

jesty  was  enabled,  during  the  con-  years),  see  30  &  31  Vict.  c.  34. 

tiuuance  of  the  then  existing  war  (/)  The  first  Mutiny  Act  was  in 

against  Eussia,  to  enlist /orei^r^ej-s,  the  reign  of  William  and  Mary, 

as  ofScers  and  soldiers  in  her  army.  April,  1689.  (MacArthur  on  Courts 

By  22  &  23  Vict.  u.  40,  provision  is  Mai-tial,  vol.  i.  p.  40.)    The  Act  for 

made  for  the  establishment  of  a  re-  the  year  1867  is  30  &  31  Vict.  c.  13. 
serve  force  of  seamen  volunteers  ; 
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the  sovereign  is  empowered  to  make  Articles  of  War, 
which  shall  be  judicially  taken  notice  of  by  all  judges, 
and  in  all  courts  whatsoever ;  and  to  erect  or  grant  au- 
thority to  convene  courts-martial,  with  a  jurisdiction  to 
try  and  punish  offences  according  to  such  articles  of  war, 
and  the  provisions  of  the  Act  (^).  In  order,  however, 
to  limit,  as  far  as  possible,  the  power  conceded  to  the 
crown  in  this  matter,  it  is  enacted  that  nothing  therein 
contained  shall  be  construed  to  exempt  any  officer  or 
soldier  from  being  proceeded  against  by  the  ordinary 
course  of  law;  and  that  where  he  is  accused  of  any 
offence  against  a  subject  of  the  realm,  punishable  by  the 
known  laws  of  the  land,  he  shall  be  delivered  over  to  the 
civU  magistrate  (K) :  and  moreover  that  no  person  shall, 
by  such  Articles  of  "War,  be  subjected  to  suffer  any  pu- 
nishment extending  to  life  or  limb,  or  to  be  kept  in  penal 
servitude,  for  any  crime  which  is  not  expressed  to  be  so 
punishable  by  the  Act  itself;  nor  shall  be  punished  in 
any  manner,  or  under  any  regulations,  which  shall  not 
accord  with  its  provisions.  And  the  Act  itself  accord- 
ingly fixes  the  general  nature  of  the  punishments  to  be 
inflicted,  and  makes  provision  as  to  certain  specific  of- 
fences. And,  among  these,  it  provides  that  if  any  officer 
or  soldier  shall  excite  or  join  in  any  mutiny,  or  knowing 
of  it  shall  not  use  his  utmost  endeavours  to  suppress  it, 
and  give  information  of  it  to  his  commanding  officer ;  or 

(^)  Courts-martial  are — 1.  Gene-  remarks  on  this  subject  in  Cole- 

ral;  2.  Detachment  General;  3.  ridge's  Blackgtone,  vol.  i.  p.  418, 

District   or    Garrison ;   4.  Begi-  note ;   Home  v.  Lord  Bentinck,  i, 

mental  or  Detachment.    Of  these,  Brod.  &  Bing.  130.    As  to  the  cases 

only  the  two  first  can  try  a  com-  in  which  the  Court  of  Queen's  Bench 

missioned  officer,  or  pass  sentence  will  interfere  in  reference  to  the 

of  death  or  penal  servitude.    (30  proceedings  of  a  court-martial,  see 

Vict.  c.  13,  ss.  8—12.)     On  some  In  re  Mansergh,  1 B.  &  Smith,  400. 

occasions  the  Crown  directs  a  Court  (Ji)  By  25  &  26  Vict.  c.  65,  pro- 

of  Inqmry  to  be  held,  the  object  of  visions  are  made  for  the  more  speedy 

which  is  to  ascertain  the  propriety  trial  of  persons  subject  to  the  Mu- 

of  resorting  to  ulterior  proceedings  tiny  Act,  who  are  committed  for 

against  the  party  charged.    See  the  murder  or  manslaughter. 
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shall  hold  correspondence  with  any  rebel  or  enemy  of 
her  majesty,  or  treat  or  enter  into  terms  with  such  rebel 
or  enemy  without  proper  licence  :  or  shall  misbehave 
himself  before  the  enemy;  or  shamefully  abandon  or 
deliver  up  his  post,  or  induce  or  compel  the  command- 
ing officer  of  any  post  to  do  so ;  or  shall  desert  her  Ma- 
jesty's service  (h) ;  or  be  found  sleeping  on  his  post,  or 
shall  leave  it  before  he  is  relieved ;  or  shall  strike  or  use 
violence  to  his  superior  officer,  being  in  the  execution 
of  his  office  ;  or  shall  disobey  his  lawful  commands  ;  or 
being  in  confinement  in  a  military  prison  shall  offer  any 
violence  against  a  visitor  or  officer  in  the  execution  of 
his  office ; — such  offender  shall  suffer  death  or  penal  ser- 
vitude, or  such  other  punishment  as  a  court-martial  shall 
award  {i). 

The  system  of  military  law  thus  devised  for  the  army 
by  the  Mutiny  Acts,  and  by  the  Articles  of  War  framed 
under  their  authority,  is  made  applicable  by  other  sta- 
tutes to  the  militia  also — except  as  regards  pimishments 
affecting  life  or  limb  (j).  And  no  relief  can  be  afforded 
by  the  ordinary  courts  of  law  from  the  sentences  (how- 
ever erroneous)  of  the  courts-martial,  in  which  that  law 
is  administered,  so  long  as  they  exceed  not  their  juris- 
diction ;  the  only  remedy  in  such  cases  being  that  of  an 
application  to  the  sovereign  in  council,  praying  for  a 
revision  of  the  proceedings  (A). 

(A)  Blackstone  remarks  (vol.  i.  p.  term  not  less  than  four  years,  or  to 

415),  tliat  desertion  in  time  of  mar,  suffer  such  term  of  imprisonment, 

was  also  made  a  capital  felony  by  with   or  without  hard  labour  and 

18  Hen.  6,  c.  19,  and  2  &  3  Edw.  6,  solitary    confinement,  as   shall   be 

c.  2.  thought  meet.    (Ibid.  s.  16.) 

(i)  30  Vict.  c.  13,  s.  15.    In  all  {j)  See  42  Geo.  3,  c.  90,  ss.  89, 

cases,  however,  where  death  shall  be  103  ;  55  Geo.  3,  c.  65,  s.  4 ;  55  Geo. 

awarded,  her  Majesty  (or  if  out  of  3,  i;.  168,  ss.  1,  2 ;   25  Vict.  c.  5, 

the  United  Kingdom,  the   officer  s.  5. 

commanding  in  chief),  may,  instead  (Ji)  See  Grant  v.  Gould,  2  H.  Bl. 

of  causing  the  sentence  to  be  carried  100,  101 ;   In  re  Poe,  5  Bam.  & 

into  execution,  order  the  offender  to  Adol.  681,  684;   Wolton  ».  Gavin, 

be  kept  in  penal  servitude  for  any  16  Q.  B,  48. 
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The  establishment  of  such  a  system  in  this  country  in- 
volves (no  doubt),  notwithstanding  the  care  with  which 
its  provisions  are  guarded,  a  partial  departure  from  the 
principles  of  our  free  constitution.  And  this  is,  in  effect, 
declared  by  the  preamble  of  the  Acts  themselves ;  which 
set  forth,  that  no  man  can  be  forejudged  of  life  or  limb, 
or  subjected  in  time  of  peace  to  any  kind  of  punishment 
■within  this  realm,  by  martial  law,  or  in  any  other  manner 
than  by  judgment  of  his  peers,  and  according  to  the 
known  and  established  law  of  this  realm  (Z):  a  doctrine 
entirely  conformable  to,  and  apparently  founded  on,  the 
Petition  of  Right;  which  enacts,  that  no  commission 
shall  issue  to  proceed  within  this  land  according  to 
martial  law  (m).  But  the  policy  of  this  exception  from 
ordinary  rule  may  be  easily  defended,  it  being  impossible 
by  any  other  means  to  maintain  the  proper  severity  of 
military  discipline:  and  its  legality  is  put  beyond  all 
question  by  the  omnipotence  of  parliament ;  the  authority 
of  which  would  be  at  any  time  sufficient  to  supersede 
altogether  the  established  course  of  justice,  and  to  pro- 
claim martial  law  in  its  stead  (w). 

(J)  Martial  law  may  be  defined  as  (n)  Thus  by  the  statute  passed  in 

the  law  (whatever  it  may  be)  which  Ireland,  in  1798,  for  suppression  of 

is  imposed  by  the  military  power ;  the  rebellion,  it  was  provided  that 

and  has  now  no  place  in  the  institu-  the  lord  lieutenant  might  during  the 

tions  of  this  country,  unless  the  ar-  rebellion,  whether  the  courts  of  jus- 

ticles  of  war  established  under  the  tice  were  open  or  not,  issue  his  orders 

Acts  just  mentioned  be  considered  to  the  ofiicers  of  the  forces  and 

as  of  that  character.    The  court  of  others,  to  take  the  most  vigorous 

chwalry,  which  had  once  jurisdic-  measures  for  suppressing  it,  and  to 

tion  over  life  and  members  in  mat-  punish  aU  rebels  by  death  or  other- 

ters  of  arms  (i  Inst.  123  ;  2  Hawk.  wise,  as  to  them  should  seem  expe- 

5,  9),  has  been  long  disused  (vide  dient,  &c,,  and  to  cause  all  persons 

post,  bk.  V.  0.  V.) ;  and  though  our  arrested  as  rebels  to  be  tried  in  a 

sovereigns  formerly  exercised   the  summary  manner  by  courts-martial, 

right  of  proclaiming  martial    law  &c.     Upon  the  same  principle,  the 

within   the   kingdom,    that   prero-  Habeas   Corpus   Act    may,    upon 

gative  seems  to  be  now  denied  to  emergency,  be  suspended  for  a  time, 

them  by  the  Petition  of  Eight.  And  this  course  has  been  more  than 

(to)  3  Car.  1 ;  and  see  31  Car.  2,  once  taken  (vide  sup.  vol.  I.  p.  163). 
c.  1 ;  Hale,  Hist.  C.  U  c.  2. 
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For  the  benefit  of  soldiers  careful  provisions  have  been 
made  (o),  the  most  material  of  which  is  the  allowance  of 
certain  pensions  to  those  who  are  sick,  hurt,  and  maimed ; 
and  the  establishment  of  the  royal  hospital  at  Chelsea 
for  such  as  are  worn  out  in  their  duty(j»).  And,  if  on 
actual  service,  they  may  make  nuncupative  wills,  and 
dispose  of  their  goods,  wages,  and  other  personal  chat- 
tels, without  those  forms  'and  solemnities  which  the  law 
requires  in  other  cases  {q).  [Our  law  does  not,  indeed, 
extend  this  privilege  so  far  as  the  civil  law,  which  carried 
it  to  an  extreme  that  borders  upon  the  ridiculous.  For 
if  a  soldier,  in  the  article  of  death,  wrote  any  thing 
in  bloody  letters  on  his  shield,  or  in  the  dust  of  the  field 
with  his  sword,  it  was  a  very  good  military  testament  (/■).] 
And  thus  much  for  the  law  relating  to  the  military  ioxcQ 
of  the  Crown. 

The  lalw  relating  to  our  naval  forces  is  very  similar  to 
the  former.  [The  royal  navy  of  England  hath  ever  been 
its  greatest  defence  and  ornament;  it  is  its  antient  and 
natural  strength ;  the  floating  bulwark  of  the  island ;  an 
army,  from  which,  however  strong  and  powerful,  no 
danger  can  ever  be  apprehended  to  liberty:  and  accord- 

(o)  See  26  &  27  "Vict.  c.  57,  and  of  soldiers,  17  &  18  Vict.  c.  61, 

31  &  32  Vict.  c.  90,  as  to  the  pay-  As  to  Chelsea  Sospital  out-pen- 

ment  of  regimental  debts,  and  of  sioners,  19  &  20  Vict.  c.  15. 
snms  due  to  deceased  soldiers;  and 

31  &  32  Vict.  c.  88,  as  to  m-my  (g)  29  Car.  2,  c.  3 ;   5  "WiU.  3, 

chaplains.  c.  21,  s.  6  i    7  Will.  4  &  1  Vict. 

c.  26 ;  Tide  sup.  p.  206,  et  Tol.  I. 

(jp)  As  to  the  Moyal  Hospitalat  p.  616. 
Chelsea,  see  47  Geo.  3,  St.  2,  c.  25  j 

65  Geo.  3,  cc.  135,  136 ;  7  Geo.  4,  {r)  "  Si  milites  guid  in  elypeo 

c.  16  ;  2  &  3  Will.4,  c.  106,ss.  3,  4;  Uteris  sanguine  sito  rutilantibm 

5  &  6  Vict.  c.  70  ;  6  &  7  Vict.  c.  31 ;  adnotaverint,  aut  in  pulvere  in- 

9&  10  Vict.  c.  10;  10  &  11  Vict.  sco-ipserint  gladiosno,  ipso  tempore 

t.  4  ;  11  &  12  Vict.  c.  103  ;  21  Vict.  gtuo,  in  preelio,  vites  sorteirrdere- 

cc.  18,  21 ;  30  &  31  Vict.  c.  110.  linquunt,    hnjusmodi   voluntateiii 

As  to  the  Royal  Military  Asylv/m  stabilem    esse    oportet."~Co&.   6, 

at  Chelseafor  reception  of  children  21, 14. 
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[ingly  it  has  been  assiduously  cultivated,  even  from  the 
earliest  ages.]  And  yet,  [so  vastly  inferior  were  our 
ancestors  to  the  present  age  in  point  of  naval  power,  that 
even  in  the  maritime  reign  of  Queen  Elizabeth,  Sir  Ed- 
ward Coke  thinks  it  matter  of  boast  that  the  royal  navy 
of  England  then  consisted  of  three  and  thirty  ships  (s).] 

[Many  laws  have  been  made  for  the  supply  of  the 
royal  navy  with  seamen ;  for  their  regulation  when  on 
board ;  and  to  confer  privileges  and  rewards  on  them 
during  and  after  their  service.] 

1.  [First,  for  their  supply.  The  power  of  impressing 
seafaring  men  for  the  sea  service  by  the  royal  commis- 
sion, has  been  a  matter  of  some  dispute,  and  submitted 
to  with  great  reluctance.  Yet  it  hath  very  clearly  and 
learnedly  been  shown,  by  Sir  Michael  Foster  (t),  that 
the  practice  of  impressing,  and  granting  powers  to  the 
admiralty  for  that  purpose,  is  of  very  antient  date ;  and 
hath  been  uniformly  continued  by  a  regular  series  of 
precedents  to  the  present  time :  whence  he  concludes  it 
to  be  part  of  the  common  law  (m).]  And  its  legality  is 
now  so  fully  established,  that  it  cannot  admit  of  a  doubt 
in  any  court  of  justice  (x) ;  indeed  it  is  recognized  and 
made  the  subject  of  particular  provisions  in  various  acts 
of  parliament.  [The  statute  2  Ric.  II.  c.  4,  speaks  of 
mariners  being  arrested  and  retained  for  the  king's  ser- 
vice, as  of  a  thing  well  known  and  practised  without 
dispute;  and  provides  a  remedy  against  their  running 
away.  By  2  &  3  Ph.  &  M.  c.  16,  if  any  waterman,  who 
uses  the  river  Thames,  shall  hide  himself  during  the 

(s)  4  Inst.  50.  By  a  return  pre-  (t)  Rep.  154. 
scnted  by  the  Admiralty  to  parlia-  (k)  See  also  Comb.  245  ;  Barr. 
ment,  in  the  session  of  1867,  it  334.  Blackstone  remarks  (vol.  1.  p. 
appeared  that  there  were  then  be-  420),  that  ferrymen  are  said  to  be 
longing  to  the  royal  navy  414  steam  privileged  from  impressment  at  corn- 
ships  and  29  effective  sailing  ships  men  law. 

afloat,  making  a  total  of  443  ships,  (ic)  R.  ».  Tubbs,  Cowp.  512.  See 

exclusive  of  those  in  the  course  of  also  Ex  parte  Fox,  5  T.  R.  277. 
equipment. 
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[execution  of  any  commission  of  pressing  for  the  king's 
service,  lie  is  liable  to  heavy  penalties.  By  another, 
in  the  reign  of  Queen  Elizabeth,  no  fisherman  shall  be 
taken  by  royal  commission  to  serve  as  a  mariner,  but 
the  commission  shall  be  first  brought  to  two  justices  of 
the  peace,  inhabiting  near  the  sea  coast  where  the  mari- 
ners are  to  be  taken ;  to  the  intent  that  the  justices  may 
choose  out  and  return  such  a  nmnber  of  able-bodied  men, 
as  in  the  commission  are  contained,  to  serve  her  ma- 
jesty {y).  And  by  later  Acts  {z),  especial  protections 
are  allowed  to  seamen  in  particular  circumstances,  to 
exempt  them  from  being  impressed  (a).] 

[But  besides  this  method  of  impressing,  which  is  only 
defensible  from  public  necessity,  to  which  all  private 
considerations  must  give  way,]  the  royal  navy  is  also 
largely,  and  in  ordinary  times  exclusively,  supplied  by 
voluntary  enlistment.  Indeed,  great  advantages  in  point 
of  wages  are  given  to  volunteer  seamen  (b) ;  and  where 
they  are  already  engaged  in  the  merchant  service,  they 
are  enabled  to  leave  it  without  punishment  or  forfeiture, 
in  order  to  engage  in  that  of  her  majesty  (c). 

2.  The  method  of  ordering  seamen  in  the  royal  fleet  is 
closely  analogous  to  that  established  for  the  government 
of  the  army ;  but  there  is  this  difference  between  them, 
that  the  scheme  of  naval  discipline,  (comprised  in  what 
are  known  as  "  The  Articles  of  the  Navy,")  was  em- 

{y)  5  Eliz.  c.  6.  bounty  given  in  that  respect  as  her 

(z)  7  &  8  "Will.  3,  c.  21 ;  2  Ann.  Majesty  may  think  fit  to  direct, 

c.  6  ;  4  &  5  Ann.  c.  19 ;  13  Geo.  2,  (>)  31  Geo.  2,  u.  10.     Sec  also 

c.  17  ;  2  Geo.  3,  c.  15  ;    11  Geo.  3,  22  &  23  Vict.  c.  40,  establishing  a 

c.  38 ;  19  Geo.  3,  c.  75,  &c. ;   see  reserve  volunteer  force  of  seamen, 

also  Ex  parte  Boggin,  13  East,  549.  ^nd  for  the  government  of  the  same ; 

(a)  As  to  the  limitation  of  the  and  24  &  25  Vict.  c.  129,  enabling 

term  of  compulsory  service  in  the  her  Majesty  to  accept  the  service  of 

navy,  see  5  &  6  Will.  4,  c.  24  j  16  &  officers  of  the  merchant  service  as 

17  Vict.  c.  69.    By  sect.  9  of  the  reserve  ofScers  to  the  royal  navy, 

latter  Act  the  term  may  be  extended,  (c)  See  17  &  18  Vict.  c.  104,  s. 

as   occasion  may  require,    by   her  214. 
Majesty's  proclamation  ;   and  such 
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bodied  in  the  statute  22  Geo.  II.  c.  33,  instead  of  being 
provided  for  by  an  annual  Act;  and  is  now  laid  down  in 
the  29  &  30  Vict.  c.  109  (e),  called  "  The  Naval  Dis- 
cipline Act,  1866"(/).  [From  whence  this  distinction 
arose,  it  is  hard  to  assign  a  reason,  unless  it  proceeded 
from  the  perpetual  establishment  of  the  navy,  which 
rendered  a  permanent  law  for  its  regulation  expedient ; 
and  the  temporary  duration  of  the  army,  which  subsisted 
only  from  year  to  year.]  But  [whatever  was  appre- 
hended at  the  first  formation  of  the  Mutiny  Act,  the 
regular  renewal  of  our  standing  force,  at  the  entrance 
of  every  year,  has  made  this  distinction  idle.  For  if 
from  experience  past  we  may  judge  of  future  events, 
the  army  is  now  lastingly  engrafted  into  the  British  con- 
stitution; with  this  singularly  fortunate  circumstance, 
that  any  branch  of  the  legislature  may  annually  put  an 
end  to  its  legal  existence,  by  refusing  to  concur  in  its 
continuance.] 

This  Act  for  the  government  of  the  navy  {g),  after  de- 
fining a  great  variety  of  ofi'ences — some  of  them  having 
reference  to  a  state  of  war  (Ji),  and  others  being  of  a 
nature  to  which  the  ordinary  law  applies, — and  fixing 
in  each  case  the  appropriate  punishment,  proceeds  (sect. 

(e)  This  Act  repeals  the  27  &  28  3  &  4  Vict.  u.  37. 
Vict.  c.  119,  and  the  28  &  29  Vict.  (h)  These  are  chiefly  misconduct 

c.  116,  on  the  same  subject.  in  the  presence  of  the  enemy,  com- 

(/ )  The  first  parliamentary  en-  munications  with  the  enemy,  neglect 

actmont  for  the  government  of  the  of   duty,  mutiny,  insubordination, 

fleet  was  18  Car.  2,  st.  1,  u.  9 ;  but  and  desertion.    Many  of  these,  as 

this  statute  was  repealed  by  22  Geo.  defined  by  the  articles  of  war  estab- 

2,  c.  33 ;  which  last  Act,  says  Black-  lished  in  the  Act,  are  capital ;  but 

stone  (vol.  i.  p.  421),  was  passed  the  punishment  of  death  (except  in 

after  the  peace  of  Aix  la  Chapelle,  the  case  of  mutiny),  awarded  by  the 

"  to    remedy  some    defects   which  sentence  of  a  court-martial,  is  not  to 

"  were  of  fatal  consequence  in  con-  be  inflicted  till  the    sentence  has 

"  ducting  the  preceding  war."   This  has  been  confirmed  by  the  Admiralty 

Act,  with  others  for  its  amendment,  or   the    commander-in-chief   on    a 

was  repealed  by  23  &  24  Vict.  c.  foreign  station.      (29  &  30  Vict. 

123.  c.  109,  s.  53.) 

(g)  As  to  the  Indian  navy,  see 
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56)  to  provide  that  any  offence  triable  under  that  Act 
may  be  tried  and  punished  by  court-martial;  the  law 
relative  to  which  is  in  general  the  same  as  with  respect 
to  offences  of  the  military  kind  (i) ;  and  any  offence  triable 
under  the  Act,  not  committed  by  an  officer,  and  not 
thereby  made  capital,  may,  under  such  regulations  as  the 
Admiralty  may  from  time  to  time  issue,  be  summarily 
tried  and  punished  by  the  officer  in  command  of  the  ship 
to  which  such  offender  belongs ;  subject,  however,  to 
certain  restrictions  thereby  laid  down.  But,  at  the  same 
time,  it  provides  (by  sect,  101)  that  nothing  in  that  Act 
contained  shall  be  deemed  to  supersede  the  authority  or 
power  of  any  court  of  ordinary  civil  or  criminal  jurisdic- 
tion in  her  majesty's  dominions,  in  respect  of  any  offence 
mentioned  in  that  Act,  which  may  be  punishable  or 
cognizable  by  the  common  or  statute  law. 

3.  [With  regard  to  the  privileges  conferred  on  sailors, 
they  are  pretty  much  the  same  with  those  conferred  on 
soldiers.]  Provision  is  made  for  their  relief  when 
maimed,  or  wounded,  or  superannuated,  and  for  their 
reception  and  maintenance  at  the  Royal  Hospital  at 
Greenwich  (A).  They  have  also  the  same  power  of 
making  nuncupative  testaments  {I). 

Besides  seamen  ordinarily  so  called,  we  may  remark 
here,  that  in  Her  Majesty's  fleet  and  naval  service  is 
comprised  that  species  of  force  commonly  termed  the 
Royal  Marines.  And  for  the  regulation  of  these  also, — 
when  quartered  (as  they  often  are)  on  shore,  or  sent  to 
do  duty  on  board  of  transports  or  merchant  ships,  or 

(i)  Vide  sup.  p.  627  et  seq.  pital  out-pensioners,  19  &  20  Vict. 

(A)  See  7  &  8  Will.  3,  t.  21 ;  10  c.  15.    As  to  provision  out  of  tte 

Geo.  4,  0.  26 ;  4  &  5  Will.  4,  u.  34 ;  funds  of  Greenwich  Hospital/w  tlie 

8  &  9  Vict.  c.  22  ;  9  &  10  Vict.  cc.  widows  of  seamen,  26  &  27  Vict.  o. 

9,  10 ;  10  &  11  Vict.  c.  54 ;  11  &  12  67. 

Vict.  u.  82  ;   12  &  13  Vict.  .;.  28  ;  (I)  Vide  sup.  p.  206,  ct  vol.  I.  p. 

13  &  14  Vict.  cc.  24,  40  ;  28  &  29  616. 
Vict.  c.  89.    As  to  Greenwich  Has- 
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under  other  circumstances  in  which  they  are  not  subject 
to  the  laws  relating  to  the  government  of  Her  Majesty's 
forces  by  sea, — there  is  passed  an  annual  Mutiny  Act,  as 
in  the  case  of  the  army  (m) ;  and  the  admiralty  is  thereby 
empowered  to  make  articles  of  war  for  their  better  go- 
vernment and  punishment  in  case  of  misbehaviour.  And 
thus  much  for  the  law  relating  to  the  naval  force  of  the 
crown  (n). 

[We  have  now  chalked  out  all  the  principal  outlines 
of  that  vast  title  of  the  law,  the  supreme  executive  ma- 
gistrate, or  the  king';B  majesty.  But  before  we  entirely 
dismiss  this  subject,  it  may  not  be  improper  to  take  a 
short  comparative  review  of  the  power  of  the  executive 
magistrate,  or  prerogative  of  the  Crown,  as  it  stood  in 
former  days,  and  as  it  stands  at  present.  And  we  cannot 
but  observe,  that  most  of  the  laws  for  ascertaining,  limit- 
ing and  restraining  this  prerogative  have  been  made 
within  the  compass  of  little  more  than]  two  centuries 
past ;  [from  the  Petition  of  Right  in  the  third  year  of 
Charles  the  first,  to  the  present  time.  So  that  the  powers 
of  the  Crown  are  now,  to  all  appearance,  greatly  cur- 
tailed'and  diminished  since  the  reign  of  King  James  the 
first :  particularly  by  the  abolition  of  the  Star  Chamber 
and  high  commission  courts  in  the  reign  of  Charles  the 

(m)  The  present  Marine  Mutiny  2  Will.  4,  c  40.    As  to  naxal  coait 

Act  ia  the  30  &  31  Vict.  c.  14.    As  volunteers,  16  &  17  Vict.  >;.  73 ;  26 

to  the  term  for  which  persons  may  &  27  Vict.  o.  5.    Aa  to  the  coast 

be  enlisted  to  serve  in  the  marine  guard,  19  &  20  Vict.  c.  83.    As  to 

force,  see  10  &  11  Viet.  c.  63,  and  the  Namal  Medical  Supplemental 

20  Vict.  c.  1.  Society,  11  &  12  Vict.  c.  58;  22 

(n)  See  also  as  to  the  enlistment  Vict.  c.  28  ;  24  &  25  Vict.  c.  108. 

of  sailors,  5  &  6  Will.  4,  c.  24  ;  16  As  to  Chatlum,  Dockyards,  24  & 

&  17  Vict.  c.  69.    As  to  the  pay  of  25  Vict.  c.  41.    As  to  protecting 

tlie  navy,  11  Geo.  4  &  1  Will.  4,  c.  lisr  Majesty's  naval  and  victuaU 

20  ;  4  &  5  Wm.  4,  e.  25 ;  13  &  14  ling  stores,  25  &  26  Vict.  .;.  64. 

Vict.  c.  62  j    15  &  16  Vict.  c.  46  ;  As  to  providing  fortifications  to 

17  &  18  Vict.  c.  19.    As  to  the  protect  dockyards,  &c.,  25  &  26 

business  of  its  civil  dejiartments,  Vict.  c.  78. 
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[first ;  by  the  disclaiming  of  martial  law,  and  the  power 
of  levying  taxes  on  the  subject,  by  the  same  prince ;  by 
the  disuse  of  forest  laws,  and  by  the  many  excellent  pro- 
visions enacted  under  Charles  the  second;  especially  the 
abolition  of  military  tenures,  purveyance  and  preemption ; 
by  the  Habeas  Corpus  Act,  and  by  the  Act  to  prevent 
the  discontinuance  of  parliaments  for  above  three  years. 
And,  again,  (since  the  Revolution,)  by  the  strong  and 
emphatical  words  in  which  our  liberties  are  asserted  in 
-the  Bill  of  Eights  and  Act  of  Settlement ;  by  the  Act 
for  triennial,  since  turned  into  septennial,  elections ;  by 
the  exclusion  of  certain  officers  from  the  house  of  com- 
mons ;  by  rendering  the  seats  of  the  judges  permanent, 
and  their  salaries  liberal  and  independent ;  and  by  re- 
straining the  royal  pardon  from  obstructing  parlia- 
mentary impeachments.  Besides  all  this,  if  we  consider 
how  the  Crown  is  impoverished  and  stripped  of  all  its 
antient  revenues,  so  that  it  must  greatly  rely  on  the 
liberality  of  parliament  for  its  necessary  support  and 
maintenance,  we  may  perhaps  be  led  to  think  that  the 
balance  is  inclined  pretty  strongly  to  the  popular  scale  ; 
and  that  the  executive  magistrate  has  neither  independ- 
ence nor  power  enough  left  to  form  that  check  upon  the 
lords  and  commons,  which  the  founders  of  our  constitution 
intended. 

But,  on  the  other  hand,  it  is  to  be  considered  that 
every  prince,  in  the  first  parliament  after  his  accession, 
has  by  long  usage  a  truly  royal  addition  to  his  hereditary 
revenue  settled  upon  him  for  his  life  (o).  This  restores 
to  him  that  constitutional  independence,  which,  at  his 
first  accession,  seems,  it  must  be  owned,  to  be  wanting. 
And  then,  with  regard  to  power,  we  may  find  perhaps 
that  the  hands  of  government  are  at  least  sufficiently 
strengthened ;  and  that  an  English  monarchy  is  now  in 
no  danger  of  being  overborne  by  either  the  nobility  or 

(o)  Vide  sup.  p.  616. 
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[the  people.  The  instruments  of  power  are  not  perhaps 
so  open  and  avowed  as  they  formerly  were,  and  therefore 
are  the  less  liable  to  jealous  and  invidious  reflections ; 
but  they  are  not  the  weaker  upon  that  account.]  For 
—  not  to  speak  of  the  patronage  which  is  vested  in  diffe- 
rent departments  of  the  executive  power  with  reference 
to  the  selection  of  our  naval  and  military  oflScers,  to 
colonial  appointments,  and  to  the  judicial  and  other 
offices  of  the  civil  service — the  placing  in  the  hands  of 
the  crown  the  entire  collection  and  management  of  our 
vast  public  revenue  [has  given  rise  to  such  a  multitude 
of  new  officers  created  by  and  removable  at  the  royal 
pleasure,  that  they  have  extended  the  influence  of  go- 
vernment to  every  corner  of  the  nation.  Witness  the 
officers  of  customs,  and  the  multitude  of  dependents  on 
the  customs,  in  every  port  of  the  kingdom  :  the  officers 
of  excise  and  their  numerous  subalterns  in  every  m- 
land  district ;]  the  surveyors,  assessors  and  collectors  of 
the  taxes ;  [the  post-masters  and  their  servants,  planted 
in  every  town  and  upon  every  public  road ;  the  dis- 
tributors of  stamps,  who  are  full  as  scattered  and  full 
as  numerous;"]  and  a  variety  of  other  officers.  [All 
these  are  either  mediately  or  immediately  appointed  by 
the  Crown,  and  removable  at  pleasure  without  any  rea- 
son assigned  :  these,  it  requires  but  little  penetration  to 
see,  must  give  that  power,  on  which  they  depend  for 
subsistence,  an  influence  most  amazingly  extensive.  To 
this  may  be  added  the  frequent  opportunities  of  confer- 
ring particular  obligations  on  individuals,  which  will 
greatly  increase  this  influence ;  and  that  over  those 
persons  whose  attachment,  on  account  of  their  wealth, 
is  frequently  the  most  desirable.  All  this  is  the  natural, 
though  perhaps  the  unforeseen,  consequence  of  erecting 
our  funds  of  credit,  and,  to  support  them,  establishing 
our  present  perpetual  taxes ;  the  whole  of  which  is  en- 
tirely new  since  the  restoration  in  1660;  and  by  far  the 
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[greatest  part  since  the  revolution  in  1688.]  All  which 
[put  together  give  the  executive  power  so  persuasive  an 
energy  with  respect  to  the  persons  themselves,  and  so 
prevailing  an  interest  with  their  friends  and  families,  as 
will  amply  make  amends  for  the  loss  of  external  prero- 
gative.] 


(  639  ) 


CHAPTEK  IX. 

OF  THE  NOBILITY  AND  OTHER  RANKS. 


It  has  been  shown  in  a  former  place,  that  the  sovereign 
is  the  fountain  of  honour  (a);  it  being  a  part  of  his  pre- 
rogative to  confer  titles  of  honour  (or,  in  the  language 
of  the  law,  dignities,)  and  other  personal  distinctions, 
upon  such  of  his  subjects  as  may  appear  to  deserve  those 
marks  of  royal  favour  {b).  Among  these  dignities,  the 
principal  is  that  of  the  peerage,  of  which  we  had  occasion 
to  speak  when  the  constitution  of  parliament  was  under 
discussion  (e).  We  then  took  some  view  of  the  peerage, 
or  lords  of  parliament,  considered  as  a  branch  of  the 
legislature.  But,  besides  this,  their  collective  capacity, 
the  peers  constitute  a  distinct  order  of  persons,  indi- 
vidually elevated  above  the  rest  of  their  fellow-subjects 
by  superior  rank  and  privilege.  And  in  this  sense  they 
are  termed  the  nobility  of  the  realm,  as  distinguished 
from  the  other  order  of  the  state,  viz.  the  commonalty; 
to  which  last  class  all  persons  alike  belong  (whatever 
may  be  the  difference  of  rank  and  station  which  in  other 
respects  may  exist  between  them),  who  are  not  of  the 
nobility  or  peerage, — there  being,  in  a  legal  sense,  but 
two  general  divisions  of  rank  in  this  country,  that  of 
peers  (or  nobles)  and  commoners,  including  in  the  latter 
even  the  children  of  the  nobility.  First,  then,  as  to  the 
nobility  or  peerage,  it  is  to  be  observed,  that  all  degrees 

(«)  Vide  sup.  p.  548.  (c)  Vide  sup.  p.  3.5.")  et  seq. 

(*)  Sec  4  Inst.  303. 
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of  nobility  are  not  of  equal  antiquity.  Those  now  in  use 
among  us  are  dukes,  marquesses,  earls,  viscounts  and 
barons  (d). 

1.  [A  duke,  though  he  be  with  us,  in  respect  of  his 
title  of  nobility,  inferior  in  point  of  antiquity  to  many 
others,  yet  is  superior  to  all  of  them  in  rank  ;  his  being 
the  first  title  of  dignity  after  the  royal  family  (e).  Among 
the  Saxons,  the  Latin  name  of  dukes,  duces,  is  very  fre- 
quent ;  and  signified,  as  among  the  Romans,  the  com- 
manders or  leaders  of  their  armies,  whom  ia  their  own 
language  they  called  hejietoja  (/) ;  and  in  the  laws  of 
Henry  the  first,  (as  translated  by  Lambard,)  we  find 
them  called  heretochii.']  But  after  the  Norman  conquest, 
though  the  kings  themselves  continued  for  many  genera- 
tions dukes  of  Normandy,  they  did  not  honour  any  sub- 
jects with  this  title  till  the  time  of  Edward  the  third ; 
who  [in  the  eleventh  year  of  his  reign  created  his  son, 
Edward  the  Black  Prince,  Duke  of  Cornwall ;  and 
many,  of  the  royal  family  especially,  were  afterwards 
raised  to  the  like  honour.  However,  in  the  reign  of 
Queen  Elizabeth,  a.d.  1572,  the  whole  order  became  ut- 
terly extinct ;  but  it  was  revived  about  fifty  years  after- 
wards by  her  successor,  (who  was  remarkably  prodigal 
of  honours,)  in  the  person  of  George  Villiers,  Duke  of 
Buckingham  (^).J 

2.  [A  marquess,  marchio,  is  the  next  degree  of  nobi- 
lity. His  office  formerly  (for  dignity  and  office  were  at 
one  time  more  generally  in  combination  than  at  present) 

(<?)  For  an  account  o£  these  titles  rent  being  created  Prince  of  Wales, 

on  the  continent  of  Europe,  and  vide  sup.  p.  482. 
their  subsequent  introduction  into  (/)  This  is  apparently  derived 

this  island,  see  Selden's  Titles  of  from  the  same  root  as  the  German 

Honour.  (eifosen,  the  antient  appellation  of 

(«)  Camden's  Brit.  tit.  Ordines.  dukes  in  that  country.    Seld.  Tit.  of 

The  title  of  prince  and  prinoess  Hon.  pt.  2,  c.  1,  xxii. 
appertains  exclusively  to  the  issue  (g)  See  Camden's  Britan.  tit.  Or- 

of  the  sovereign,  and  is  not  a  degree  dines ;  Spelman,  Gloss.  191. 
of  nobility.    As  to  the  heir  appa- 
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[was  to  guard  the  frontiers  and  limits  of  the  kingdom, 
which  were  called  the  marches,  from  the  Teutonic  word 
marche,  a  limit ;  such  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an 
enemy's  country.  The  persons  who  had  command  there, 
were  called  lords  marchers,  or  marquesses ;]  whose  au- 
thority in  Wales  [was  abolished  by  statute  27  Hen. 
VIII.  c.  27:  though  the  title  had,  long  before,  been 
made  a  mere  ensign  of  honour ;  Kobert  Vere,  Earl  of 
Oxford,  being  created  Marquess  of  Dublin,  by  Eichard 
the  second  in  the  eighth  year  of  his  reign  (A). 

3.  An  earl  is  a  title  of  nobility  so  antient  that  its 
original  cannot  clearly  be  traced  out.  Thus  much  seems 
tolerably  certain :  that  among  the  Saxons  there  were 
ealdormen,  quasi  elder  men,  signifying  the  same  as  senior 
or  senator  among  the  Romans,]  and  synonymous,  or 
nearly  so,  with  eorls ;  and  that  these  were  also  called 
[schiremen,  because  they  had  each  of  them  the  civil 
government  of  a  several  division  or  shire.  In  Latin, 
earls  were  called  eomites  (a  title  first  used  in  the  empire), 
from  being  the  sovereign's  attendants :  "  a  societate  no- 
men  sumpserunt,  reges  enim  tales  sibi  associant" (i).  After 
the  Norman  conquest  they  were  for  some  time  called 
counts  or  countees,  from  the  French ;  but  they  did  not 
long  retain  that  name  themselves,  though  their  shires 
are  from  thence  called  counties  to  this  day.  The  name 
of  earl  is  now  become  a  mere  title,  and  he  has  nothing 
to  do  with  the  civil  government  of  the  county  (k) ;  which 
is  now  entirely  devolved  on  his  deputy,  i.e.,  the  sheriff. 
In  writs  and  commissions,  and  other  formal  instruments, 
the  king,  when  he  mentions  any  peer  of  the  degree  of 
an  earl,  usually  styles  him  "  trusty  and  well-beloved 
cousin  : "    an   appellation   as   antient   as    the    reign  of 

(A)  2  Inst.  5.  of  each  county,  is  committed  by  the 

(i)  Bracton,  1.  1,  c.  8 ;  Flet.  1.  1,  crown  to  a  lord  lieutenant,  as  to 

c.  5.  whom  vide  sup.  p.  622. 
(It)  The  military  superiutendcnce 
VOL.  II.  T  T 
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[Henry  the  fourth :  who,  being  either  by  his  wife,  his 
mother,  or  his  sisters,  actually  related  or  allied  to  every 
earl  then  in  the  kingdom,  artfully  and  constantly  acknow- 
ledged that  connexion  in  all  his  letters  and  other  public 
acts :  from  whence  the  usage  has  descended  to  his  suc- 
cessors, though  the  reason  has  long  ago  failed.] 

4.  The  sheriff  of  the  county  being  the  earl's  deputy, 
or  vice-comes,  that  name  [was  afterwards  made  use  of 
as  an  arbitrary  title  of  honour,  without  any  shadow  of 
office  pertaining  to  it,  by  Henry  the  sixth,  when,  in  the 
eighteenth  year  of  his  reign,  he  created  John  Beaumont 
a  peer,  by  the  name  of  Viscount  Beaumont,  which  was 
the  first  instance  of  the  kind  (m). 

5.  A  harorCs  is  the  most  general  and  universal  title  of 
nobility;]  for  antiently  [every  one -of  the  peers  of  supe- 
rior rank  had  also  a  barony  annexed  to  his  other 
titles  (o).]  At  the  time  of  the  Conquest,  indeed,  the 
temporal  nobility  consisted  only  of  earls  and  barons ; 
and  by  whatever  right  the  earls  and  the  mitred  clergy 
before  that  time  might  have  attended  the  general  council 
of  the  nation,  it  clearly  appears  that  they  afterwards  sat 
in  parliament  in  the  character  of  barons  only  (/>).  [But 
it  hath  sometimes  happened,  that  when  an  antient  baron 
hath  been  raised  to  a  new  degree  of  peerage,  in  the 
course  of  a  few  generations  the  two  titles  have  descended 
differently;  one  perhaps  to  the  male  descendants,  the 
other  to  the  heirs  general ;  whereby  the  earldom  or  other 
superior  title  hath  subsisted  without  a  barony :  and  there 
are  also  modern  instances  where  earls  and  viscounts  have 
been  created  without  annexing  a  barony  to  their  other 
honours :  so  that  now  the  rule  doth  not  hold  universally 
that  all  peers  are  barons.  The  original  and  antiquity  of 
baronies  have  occasioned  great  inquiries  among  our  Eng- 
lish antiquaries.]     The  most  probable  opinion  seems  to 


(»)  2  Inst.  5.  (^)  Cluistian'sBlackstone,vol.i. 

(o)  2  last.  5,  6.  p.  398. 
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be  that  to  which  Blackstone  inclines,  that  the  barons 
were  the  same  as  the  lords  of  manors,  or  other  estates, 
holding  of  the  king  in  capitei^q).  For  it  may  be  collected 
from  King  John's  Magna  Charta,  that  originally  all 
lords  or  owners  of  estates  that  so  held  were  called  barons, 
and  [had  seats  in  the  great  council  or  parliament :  till 
about  the  reign  of  that  prince  the  conflux  of  them  be- 
came so  large  and  troublesome,  that  the  king  was  obliged 
to  divide  them,  and  summon  only  the]  principal  tenants, 
called  the  [greater  barons,  in  person ;  leaving  the  small 
ones  to  be  summoned  by  the  sheriff,  and,  (as  it  is  said,) 
to  sit  by  representation  in  another  house,  which  gave 
rise  to  the  separation  of  the  two  houses  of  parliament  (r). 
By  degrees  the  title  came  to  be  confined  to  the  greater 
barons,  or  lords  of  parliament  only.  And  there  were  no 
other  barons  among  the  peerage,  but  such  as  were  sum- 
moned by  writ  in  respect  of  the  tenure  of  their  lands  or 
baronies,  till  Richard  the  second  first  made  a  barony  a 
mere  title  of  honour,  by  conferring  it  on  divers  persons 
by  his  letters-patent  (s). 

Having  made  this  short  inquiry  into  the  original  of 
our  several  degrees  of  nobility,  we  shall  next  consider 
the  manner  in  which  they  may  be  created.  The  right 
of  peerage  seems,]  as  above  explained,  [to  have  been 
originally  territorial :  that  is,  annexed  to  lands,  honours, 
castles,  manors,  and  the  like ;  the  proprietors  and  pos- 
sessors of  which  were,  in  right  of  those  estates,  allowed 
to  be  peers  of  the  realm,  and  were  summoned  to  parlia- 
ment to  do  suit  and  service  to  their  sovereign.  And, 
when  the  land  was  alienated,  the  dignity  passed  with  it 
as  appendant.  Thus  the  bishops  still  sit  in  the  house  of 
lords  in  right  of  succession  to  certain  antient  baronies 
annexed,  or  supposed  to  be  annexed,  to  their  episcopal 


( q)  Spelm.  Gloss.  Baronia.  Vide  sup.  p.  315. 

(r)  Gilb.  Hist,  of  Exch.  c.  3 ;  («)  Co.  Litt.   9   b  ;     Seld.  Jan. 

Seld.  Tit.  of  Hon.  pt.  2,  c.  6,  xxi.      Angl.  2,  §  66. 

m     m    O 
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[lands  (t) :  and  thus,  in  the  eleventh  year  of  Henry  the 
sixth,  the  possession  of  the  castle  of  Arundel  was  ad- 
judged to  confer  on  its  possessor  an  earldom  bi/  tenure  {u);"] 
of  which  mode  of  title  to  a  peerage,  there  are  several 
other  examples  on  record  (x).  [But  afterwards,  when 
alienations  grew  to  be  frequent,  the  dignity  of  peerage 
was  confined  (as  the  general  rule)  to  the  lineage  of  the 
party  ennobled,  and  instead  of  territorial  became  per- 
sonal. Actual  proof  of  a  tenure  by  barony  became  no 
longer  necessary  to  constitute  a  lord  of  parliament ;]  and 
the  alienation  of  his  territorial  possessions  had  no  longer, 
except  in  the  rare  cases  above  referred  to,  the  effect 
of  transferring  the  peerage  itself.  And  a  peerage  may 
now  be  created  without  connecting  it  even  nominally 
with  any  particular  locality  (y) ;  though  it  has  remained 
usual  in  creating  a  man  a  peer  to  name  him  baron,  earl, 
or  the  like,  of  some  specified  place. 

[Peers  are  now  created  either  by  writ,  or  by  patent ; 
for  those  who  claim  by  prescription  must  suppose  either 
a  writ  or  a  patent  made  to  their  ancestors ;  though  by 
length  of  time  it  is  lost.  The  creation  by  writ,  or  the 
king's  letter,  is  a  summons  to  attend  the  house  of  peers, 
by  the  style  and  title  of  that  barony  which  the  king  is 
pleased  to  confer  :  that  by  patent,  is  a  royal  grant  to  a 


(t)  Vide  sup.  p.  353.  of  Lords'  Cases,  p.  21) ;  and,  in  re- 

(«)  Seld.  Tit.  of  Hon.  pt.  2,  c.  9,  f  erence  to  that  claim,  it  was  decided 

V.  (26th  Febrnaiy,  1861),  that  no  legal 

(a;)  Cruise,  Dig.  vol.  iii.  p.  185.  right  to  be  summoned  to  and  sit  in 

It  is  stated  in  the  Fourth  Report  of  parliament  can  exist,  at  the  present 

the  Lords'  Committee  on  Peerages,  day,  in  any  tenant  for  life  or  devisee 

p.  338,  that  there  were  then  (in  of  hereditaments,  the  possession  of 

1825)  two  dignities,  that  of  Earl  of  which  conferred  a  barony  in  the 

Arundel  and  Baron  of  Abergayeuny,  reign  of  Henry  11.    It  was  also  ob- 

which  had  been  always  claimed  as  served,  that  no  earldom  by  tenure 

dignities  by  tenure.  Since  that  date,  now  exists, — that  of  Arundel  having 

the  question  as  to  whether  a  tarony  (as  such)  been  put  an  end  to  by  3 

can  now  be  claimed  by  temure,  has  Car.  1,  c.  iv. 
been  closely  sifted  in  the  case  of  the  (y)  Cruise,  Dig.  vol.  iii.  p.  219. 

Berkeley  Peerage  (I'eported  8  House 
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[subject  of  any  dignity  and  degree  of  peerage.  The 
creation  by  writ  is  the  more  antient  way  ;  but  a  man  is 
not  ennobled  thereby,  unless  he  actually  take  his  seat  in 
the  house  of  lords :  and  some  are  of  opinion  that  there 
must  be  at  least  two  writs  of  summons,  and  a  sitting  in 
two  distinct  parliaments,  to  evidence  an  hereditary  ba- 
rony {z).  And  therefore  the  most  usual,  because  the 
surest,  way  is  to  grant  the  dignity  by  patent;  which 
enures  to  a  man  according  to  the  limitations  thereof, 
though  he  never  himself  makes  use  of  it  (a).  Yet  it  is 
frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house 
of  lords  by  a  writ  of  summons,  in  the  name  of  his  father's 
barony :  because  in  that  case  there  is  no  danger  of  his 
children's  losing  the  nobility  in  case  he  never  takes  his 
seat ;  for  they  will  succeed  to  their  grandfather.  Crea- 
tion by  writ  has  also  one  advantage  over  that  by  patent: 
for  a  person  created  by  writ  holds  the  dignity  to  him 
and]  the  heirs  general — that  is,  male  and  female — of  his 
body  (6),  without  any  words  to  that  purport  in  the 
writ  (c).  [But  in  letters-patent  there  must  be  words  to 
direct  the  inheritance,  else  the  dignity  enures  only  to 
the  grantee  for  life(t/).  For  a  man  or  woman  may  be 
created  noble  for  their  own  lives,  and  the  dignity  not 


(z)  Whitelocke  of  Pari.  ch.  114.  (Cru.  Dig.  vol.  iii.  p.  205.)    And  it 

(«)  Co.  Litt.  16  b.  may  bo  remarked  that  where  the 

(J)  Cruise,  Dig.  vol.  iii.  p.  223 ;  father's  barony  is  limited  by  patent 

Devon  Peerage  case,  6  Bligh,  N.  S.  to  him  and  the  heirs  male  of  his 

313  ;  Lord  Coke  (Co.  Litt.  9,  16),  body,  and  his  eldest  son  is  called  up 

and  aiter  him  Blackstone  (vol.  i.  p.  to  the  house  of  lords  by  writ  with 

401),  says  "  to  him  and  his  heirs :"  the  title  of  this  barony;  the  writ  in 

but  this  must  be  understood  heirs  this  case  will  not  create  a  fee  or  a 

of  the  body  ;  for  it  is  clear  with  re-  general  estate  tail,  so  as  to  make  a 

spect  to  dignities  created  without  female  capable   of  inheriting  the 

words  of   express   limitation,  that  title,  but  upon  the  death  of  the 

they  are  not  descendible  to  the  heirs  father  the  two  titles  unite,  or  become 

collateral.  one   and    the   same.      (Christian's 

(c)  The  mode  of  descent,  however,  Blackstone.) 

may  by  express  words  in  the  writ  (rf)  Co.  Litt.  9,  16. 
of  summons  be  confined  to  males. 
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[descend  to  their  heirs  at  all  (e).J  A  peerage,  however, 
is  usually  conferred  by  the  letters-patent,  on  the  grantee 
and  the  heirs  male  of  his  body  (/) ;  though  it  may  be  on 
the  grantee  and  the  heirs  female  of  his  body,  or  on  him 
and  the  heirs  general  of  bis  body.  Or  it  may  be  made 
to  descend  to  some  particular  heirs  male, — as  where  it 
is  limited  to  [a  man,  and  the  heirs  male  of  his  body  by 
Elizabeth,  his  present  lady,  and  not  to  such  heirs  by  any 
former  or  future  wife.J  It  may  also  be  limited  to  the 
grantee  and  his  heirs  collateral  as  well  as  lineal ;  and  if 
a  peerage  be  granted  to  a  man  " and  his  heirs  male"  it 
will  descend,  in  default  of  heirs  male  of  his  body,  to  his 
heirs  male  collateral  ( ^).  The  right  of  primogeniture 
takes  place  between  males  in  the  descent  of  dignities  (A); 
but  it  is  otherwise  as  to  females.  For  if  a  man  holds  a 
peerage  to  him  and  the  heirs  of  his  body,  and  dies,  leav- 
ing only  daughters,  the  dignity  is  in  suspense  or  abey- 
ance,—  as  we  had  occasion  to  remark  in  a  former  part  of 
this  work, — and  the  sovereign  may  bestow  it  on  which  of 
them  he  pleases  (z). 

[Let  us  next  take  a  view  of  a  few  of  the  principal 
incidents  attending  the  nobility,  exclusive  of  their  capa- 
city as  members  of  parliament,  and  as  hereditary  coun- 
sellors of  the  crown ;  both  of  which  we  have  before 
considered  (J).]    And  first  we  must  observe,  that,  in  cases 

(e)  Letters-patent,  conferring  the  (^)  Devon  Peerage  case,  nbi  sup. 

dignity  of  baron  fm'  life  merely,  do  In  a  conreyance  of  land,  the  effect 

not  enable  the  grantee  to  sit  and  of  such  a  limitation  would  be  dif- 

Tote  in  the  House  of  Lords ;   nor  ferent ;  for  if  the  crown  were  the 

will  such  letters-patent,  with   the  grantor,  the  grant  would  be  void. 

usual  writ  of  summons  to  the  house.  (Earl  of  Oxford's  case,  W.  Jo.  106.) 

This  was  so  resolved  by  the  Com-  If  the  conveyance  were  between  sub- 

mittee  for  privileges,  on  the  22nd  ject  and  subject  and  inter  vivos,  it 

^February,  1856,  in  reference  to  the  would  operate  a^  a  conveyance  in 

peerage  which  had  been  conferred  fee  simple ;  if  by  devise,  as  an  es- 

on  Lord  Wensleydale.  tate  tail.    (Vide  sup.  vol.  I.  p.  255.) 

(/)  Cru.  Dig.  vol.  iii.  pp.   218,  (7i)  Cru.  Dig.  vol.  iii.  p.  244. 

245  ;  Devon  Peerage  case,  5  Bligh,  {i)  Vide  sup.  vol,  I.  p.  417. 

H,  S.  313.  {j)  Vide  sup.  pp.  358,  487. 
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of  treason  and  felony,  a  nobleman  shall  be  tried  by  his 
peers  in  parliament,  or  in  the  court  of  the  lord  high 
steward  (A),  [The  great  are  always  obnoxious  to  popular 
envy :  and  were  they  to  be  judged  by  the  people,  they 
might  be  in  danger  from  the  prejudice  of  their  judges ; 
and  would,  moreover,  be  deprived  of  the  privilege  of  the 
meanest  subjects,  that  of  being  tried  by  their  equals, 
which  is  secured  to  all  the  realm  by  Magna  Charta,  c. 
29.]  In  the  case  of  crimes,  however,  below  the  degree 
of  felony,  such  as  libel,  perjury,  conspiracy,  and  other 
misdemeanors,  this  rule  is  not  observed,  and  a  peer  is 
tried  by  an  ordinary  jury  in  the  court  where  the  indict- 
ment is  found (Z).  And  [it  is  said,  that  the  priv-ilege  does 
not  extend  to  bishops;  who,  though  they  are  lords  of 
parliament,  and  sit  there  by  virtue  of  their  baronies, 
which  they  hold  jure  ecclesia,  are  yet  not  ennobled  in 
blood,  and  consequently  not  peers  with  the  nobility  (m). 
As  to  peeresses,  there  was  no  precedent  for  their  trial 
when  accused  of  treason  or  felony,  till  after  Eleanor 
Duchess  of  Gloucester,  wife  to  the  lord  protector,  was 
accused  of  treason,  and  found  guilty  of  witchcraft,  in  an 
ecclesiastical  synod,  through  the  intrigues  of  Cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occasion 
to  a  special  statute,  20  Hen.  VI.  c.  9 ;  which  declares 
the  law  to  be,  that  peeresses,  either  in  their  own  right 
or  by  marriage,  shall  be  tried  before  the  same  judicature 
as  other  peers  of  the  realm  (n).  If  a  woman,  noble  in 
her  own  right,  marries  a  commoner,  she  still  remains 
noble,  and  shall  be  tried  by  her  peers  :]  but  she  commu- 
nicates no  rank  to  her  husband  (o).  [If  she  be  only 
noble  by  marriage,  then,  by  a  second  marriage  with  a 
commoner,  she  loses  her  dignity ;  for  as  by  marriage  it 

(Ji)  Vide  post,  vol.  IV.  pp.  38G,  case,  Moore,  769 ;  2  Inst.  50;  6  Eep. 

389.  3  i  Staundf.  P.  C.  215. 

{I)  Vide  post,  vol.  iv.  p.  390.  (o)  Harg.  Co.  Litt,  326  b ;   29  b, 

\m)  SInst.  30,  31.  n.  (1). 
(n)  Isabel  Countess  of  Eutland's 
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[is  gained,  by  marriage  it  is  also  lost  (p).  Yet  if  a 
duchess  dowager  marries  a  baron,  she  continues  a  duchess 
still;  for  all  the  nobility  are  pares,  and  therefore  it  is 
no  degradation  {q).]  And  by  courtesy,  or  the  usage  of 
society,  all  dowager  peeresses,  though  afterwards  mar- 
ried to  commoners,  are  ordinarily  addressed  by  their 
former  title.  [A  peer,  or  peeress,  (either  in  her  own 
right  or  by  marriage,)  cannot  be  arrested,]  or  outlawed, 
in  civil  proceedings  (r) ;  but  they  have  no  exemption  in 
these,  or  in  any  other,  particulars,  in  cases  of  treason, 
felony  or  actual  breach  of  the  peace  («).  [They  have 
•also  some  peculiar  privileges  annexed  to  their  peerage, 
in  the  course  of  judicial  proceedings.  A  peer,  sitting 
in  judgment,  gives  not  his  verdict  upon  oath,  like  an 
ordinary  juryman,  but  upon  his  honour  (#);  he  answers 
also  to  bills  in  chancery  upon  his  honour,  and  not  upon 
his  oath  (m)  ;  but,  when  he  is  examined  as  a  witness 
either  in  civil  or  criminal  cases,  he  must  be  sworn  (a;) : 


Cp)  Dyer,  79  ;  Co.  Litt.  16. 

(<?)  Co.  Litt.  16  b;  2  Inst.  50.  Mr. 
Hargrave,  in  a  note  on  the  passage 
in  Co.  Litt.,  observes  that  it  is  laid 
down  in  Ow.  82,  and  Bend.  37,  S.  C. 
that  she  takes  in  such  case  the  dig- 
nity of  the  second  husband ;  and 
Mr.  Cruise  states,  that,  at  the  coro- 
nation of  King  George  the  third, 
the  Duchess  Dowager  of  Leeds,  then 
the  wife  of  Lord  Portmore,  claimed 
to  walk  as  a  Duchess ;  but  it  was  re- 
fused. (Cruise,  Dig.  vol.  iii.  p.  220.) 

(r)  2  Hale,  P.  C.  195  ;  Bac.  Abr. 
Priv.  (C.  1) ;  Cassidy  v.  Steuart,  2 
Man.  &  G.  469. 

(s)  4  Inst.  24  i  2  Wils.  169  ;  11 
Harg.  St.  Tr.  305.  The  privilege 
-called  ienefit  of  clergy,  —  (as  to 
which  vide  post,  vol.  iv.  p.  530,  in 
notis,)  extended  to  peers,  free  from 
the  conditions  with  which  it  was 
accompanied  in  the  case  of  lay  com- 


moners (see  1  Edw.  6,  i!.  12,  and  as 
to  peeresses,  Duchess  of  Kingston's 
case,  11  Harg.  St.  Tr.  264).  But 
benefit  of  clergy  was  abolished  alto- 
gether by  7  &  8  Geo  4,  c.  28.  And 
peers  are  now,  in  respect  of  punish- 
ment for  crimes,  on  the  same  footing 
with  other  subjects  of  the  realm  (4 
&  5  Vict.  c.  22). 

(t)  2  Inst.  49. 

(m)  1  P.  Wms.  146.  See  Consol. 
Gen.  Ord.  in  Chancery,  1860,  XV. 
par.  6. 

(a;)  Meers  «.  Lord  Stourton,  SaUt. 
512.  So,  if  a  peer  is  examined  as  a 
witness  in  the  high  court  of  parlia- 
ment, he  must  be  sworn.  Thus  the 
Bishop  of  Oxford  was  sworn  in  the 
impeachment  of  Lord  Macclesfield, 
and  Lord  Mansfield  (then  Lord 
StoiTuont)  in  that  of  Mr.  Hastings. 
(Christian's  Blackstone,  vol.  i.  p. 
401.) 
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[for  the  respect  which  the  law  shows  to  the  honour  of 
a  peer  does  not  extend  so  far  as  to  overturn  a  settled 
maxim,  that  injudicio  pon  creditur  nisijuratis(y).  The 
honour  of  peers  is,  however,  so  .highly  tendered  by  the 
law,  that  it  has  been  made  more  penal  to  spread  false 
reports  of  them,  and  certain  other  great  officers  of  the 
realm,  than  of  other  men  :  such  scandal  being  called  by 
the  peculiar  name  of  scandalvm  magnatum,  and  subjected 
to  peculiar  punishments  by  divers  antient  statutes  (r).  J 
With  respect  to  the  dignity  and  privileges  of  peerage 
here  mentioned,  it  is  lastly  to  be  observed,  that  they  are 
not  extended  by  the  law  to  such  persons  as  hold  foreign 
titles  of  nobility,  who  are  in  this  country  no  more  than 
commoners.  But  (since  the  union  with  Scotland)  all 
the  peers  of  Scotland  are  peers  of  Great  Britain  with 
all  attendant  privileges — save  only  those  belonging  to  a 
seat  in  the  House  of  Lords,  which  are  confined  to  the 
sixteen  representative  peers;  and  (since  the  union  with 
Ireland)  all  peers  of  Ireland,  with  the  exception  of  such 
as  are  elected  members  of  the  House  of  Commons,  have 
all  the  privileges  of  peerage— save  only  those  belonging 
to  a  seat  in  the  House  of  Lords,  which  are  confined  to 
the  twenty-eight  representative  peers  of  that  country  (a). 
[A  peer  cannot  surrender  or  lose  his  nobility  but  by 
death  or  attainder ;  though  there  was  an  instance  in  the 
reign  of  Edward  the  fourth  of  the  degradation  of  George 
Neville  Duke  of  Bedford,  by  act  of  parliament  {b),  on 
account  of  his  poverty,  which  rendered  him  unable  to 
-support  his  dignity  (c).     But  this  is  a  singular  instance, 

(«)  Earl,  of  Lincoln's  case,  Cro.  "  estate,  and  hath  not   conrenient 

Car.  64.  "  livelihood   to  support    the   same 

(z)  3  Edw.  1,  t.  34  ;  2  Ric.  2,  st.  "  dignity,  it  induceth  great  poverty 

1,  c.  5  ;  12  Ric.  2,  c.  11.  "  and  indigence,  and  causeth  often- 

(fl)  Vide  sup.  vol.  i.  pp.  92,  101.  "  times  great  extortion,  embracery 

(*)  4  Inst.  355.  "  and  maintenance  to  be  had  ;   to 

(c)  4  Inst.  335.     The  preamble  "the    great    trouble    of    all    such 

to  the  Act  is  remarkable  :  "  Foras-  "  countries  where  such  estate  shall 

"  much  as  oftentimes  it  is  seen,  that  "  happen  to  be  ;  therefore,"  &c. 

"  when  any  lord  is  called  to  high 
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[which  serves  at  the  same  time,  by  having  happened,  to 
show  the  power  of  parliament ;  and,  by  having  happened 
but  once,  to  show  how  tender  the  parliament  hath  been 
in  exerting  so  high  a  power.  It  hath  been  said,  indeed, 
that  if  a  baron  wastes  his  estate,  so  that  he  is  not  able  to 
support  the  degree,  the  king  may  degrade  him  (d) ;  but 
it  is  expressly  held  by  later  authorities,  that  a  peer  cannot 
be  degraded  but  by  act  of  parliament  (e). 

The  commonalty,  like  the  nobility,  are  divided  into 
several  degrees.  But,  as  the  lords,  though  different  in 
rank,  yet  all  of  them  are  peers  in  respect  of  their  no- 
bility,] so  in  the  same  sense,  [the  commoners,  though 
some  are  greatly  superior  to  others,  yet  all  are,  in  law, 
peers,  in  respect  of  their  want  of  nobility  (/). 

The  first  name  of  dignity,  next  beneath  a  peer,  was 
antiently  that  of  vidames,  vice-domini,  vavasores  or  val- 
vasors  (^g) :  who  are  mentioned  by  our  antient  lawyers  (A) 
as  viri  magnce  dignitatis  ;  and  Sir  Edward  Coke  speaks 
highly  of  them  (i).  Yet  they  are  now  quite  obsolete ; 
and  our  legal  antiquaries  are  not  agreed  upon  even  their 
original  or  antient  office. 

Now,  therefore,  the  first  personal  dignity,  after  the 
nobility,  is  a  knight  of  the  order  of  St.  George,  or  of  the 
Garter ;]  first  instituted  (in  the  opinion  of  Selden)  by 
Edward  the  third,  in  the  eighteenth  year  of  his  reign  (A). 
Next — but  not  till  after  certain  official  dignities,  includ- 
ing, among  others,  privy  councillors,  and  the  judges  of 
the  superior  courts  of  common  law  and  equity  (Z),-^ 
[follows  a  knight  banneret.  Who  indeed  by  statute 
5  Kic.  II.  St.  2,  c.  4,  and  14  Eic.  II.  c.  11,  is  ranked 
next  after  barons :  and  his  precedence  before  the  younger 

(d)  Moore,  768.  (7i)  Bracton,  1.  I,  c.  8. 

(e)  Earl  of  Shrewsbnry's  case,  12  (i)  2  Inst.  667. 

Eep.  107  ;  Knowles's  case,  12  Mod.  (_k)  Selden,  pt.  2,  c.  5,  xl.  citing 

56.  Froissart,  vol.  i.  c.  101. 

(/)  2  Inst.  29.  (?)  See  the  Table  of  Precedence, 

(g)  Camden,  Britan.  tit.  Ordines.  post,  p.  653. 
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[sons  of  viscounts  was  confirmed  to  him  by  order  of  King 
James  the  first,  in  the  tenth  year  of  his  reign  (m).  But, 
in  order  to  entitle  himself  to  this  rank,  he  must  have  been 
created  by  the  king  in  person,  in  the  field,  under  the 
royal  banners,  in  time  of  open  war  (w).  Else  he  ranks 
after  baronets ;  who  are  the  next  order ;  which  title  is  a 
dignity  of  inheritance,  created  by  letters  patent,  and 
usually  descendible  to  the  issue  male.  It  was  first  insti- 
tuted by  King  James  the  first,  in  the  year  1611;  in 
order  to  raise  a  competent  sum  for  the  reduction  of  the 
province  of  Ulster  in  Ireland  (o) :  for  which  reason  all 
baronets  have  the  arms  of  Ulster  superadded  to  their 
family  coat(p).  Next  follow  knights  of  the  bath;  an 
order  instituted  by  King  Henry  the  fourth,]  revived  by 
King  George  the  first,  and  newly  regulated  in  the  pre- 
sent reign  {q).  They  are  so  called  from  the  ceremony, 
formerly  observed,  [of  bathing  the  night  before  their 
creation.  The  last  of  these  inferior  nobility  are  knights 
bachelors  (r) ;  the  moat  antient,  though  the  lowest,  order 
of  knighthood  amongst  us :  for  we  have  an  instance  of 
King  Alfred's  conferring  this  order  on  his  son  Athel- 
stan  («).  The  custom  of  the  antient  Germans,  was  to 
give  their  young  men  a  shield  and  a  lance  in  the  great 

(to)  Scld.  Tit.  of  Hon.  pt.  2,  c.  and  thence  latinized  into  the  barba- 

11,  iii.  rou8   word    baccalanreus.      (Dn- 

(?i)  4  Inst.  6.  cange,  Bac.)    The  lowest  graduates 

(o)  One  hundred  gentlemen  ad-  in  the  universities  are  styled  bache- 

vanced  each  one  thousand  pounds  ;  Iots,  and  were,  formerly,  addressed 

for  which  this  title  was  conferred  with  sir  before  their  snniame ;   as 

upon  them. — 2Eap.  185fo.    (Chris-  in  Latin  they  are  still  called  <?omitti. 

tian's  Blackstone,  vol.  i.  p.  403.)  It   is    somewhat   remarkable,  that 

(^)  The  arms  of  Ulster  are,  a  whilst  this  feudal  word  has  long 
hand  gules,  or  a  bloody  hand,  in  a  been  appropriated  to  single  men, 
field  argent.  (Christian's  Black-  another  feudal  term  of  higher  dig- 
stone,  ibid.)  nity,  viz.  baron,  should,  in  legal 

(j)  See  London  Gazette,  25  May,  language,  be  applied  to  those  who 

1847  J  16  Aug.  1850.  are    married.     (Christian's   Black- 

(r)  The  most  probable  derivation  stone,  vol.  i.  p.  403.) 
of  the  word  bachelor  is  from  bos  (j)  Wil.  Malms,  lib.  2. 

and  cheralifr,  an  inferior  knight ; 
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■[council.  This  was  equivalent  to  the  toga  virilis  of  the 
Romans:  before  this  they  were  not  permitted  to  bear 
arms,  but  were  accounted  as  part  of  the  father's  house- 
hold; after  it,  as  part  of  the  community  (^).  Hence  some 
derive  the  usage  of  knighting,  which  has  prevailed  all 
over  the  western  world,  since  its  reduction  by  colonies 
from  those  northern  heroes.  Knights  are  called  in  Latin 
equites  aurati :  aurati,  from  the  gilt  spurs  they  wore ; 
and  equites,  because  they  always  served  on  horseback: 
for  it  is  observable  (m)  that  almost  all  nations  call  their 
knights  by  some  appellation  derived  from  a  horse  (v). 
They  are  also  called  in  our  law  milites,  because  they 
formed  a  part  of  the  royal  army,  in  virtue  of  their  feodal 
tenures :  one  condition  of  which  was,  that  every  one  who 
held  a  knight's  fee  immediately  under  the  crown, — which 
in  Edward  the  second's  time  (ar)  amounted  to  20Z.  per 
annum, — was  obliged  to  be  knighted,  and  attend  the 
king  in  his  wars,  or  pay  a  fine  for  his  non-compliance. 
The  exertion  of  this  prerogative,  as  an  expedient  to  raise 
money  in  the  reign  of  Charles  the  first,  gave  great  ofience, 
though  warranted  by  law  and  by  the  recent  example  of 
Queen  Elizabeth.  But  it  was  by  the  statute  16  Car.  I. 
c.  16,  abolished;  and  this  kind  of  knighthood  has  since 
that  time  fallen  into  great  disregard. 

These,  Sir  Edward  Coke  says,  are  all  the  names  of 
dignity  in  this  kingdom,  esquires  and  gentlemen  being 
only  names  of  worship  (g).  But  before  these  last,  the 
heralds  rank  all  colonels,  Serjeants  at  law,  and  doctors  in 
the  three  learned  professions  (z). 

(t)  Tac.  de  Morib.  Germ.  13.  Blackstone,  vol.  i.  p.  iei. 

■     («)  Camd.  Brit.  tit. 'Ordines;  Co.  (aj)  St.  de  Milit.,  1  Ed.  2 ;  2  Inst. 

litt.  74.  694 

(»)  It  does  not  appear  that  the  (y)  2  lust.  667. 

English  word  hnigld  has  any  refer-  («)  The  rules  of  precedence  in 

ence  to  a  horse;  for  knight,  or  cnihe  England  may  be  reduced    to  the 

in  the  Saxon,  signified  ^«ier,  servus,  following  Table,  (taken  principally 

or  attendant.    See  Seld.  Tit.  Hon.  from  Blackstone,)  in  which  those 

pt.   2,    c.   5,    xxxiii.  ;    Christian's  marked  *  are  entitled  to  the  rank 
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[Esquires  and  gentlemen  are  confounded  together  by 
Sir  Edward  Coke ;  who  observes,  that  every  esquire  is 
here  allotted  them,  by  statute  31 
Hen.  8,  u.  10 ;  those  marked  f,  by 
statute  1  W.  &  M.  c.  21;  those 
marked  ||,  by  letters  patent,  9,  10, 
&  14  Jac.  1,  (which  see  in  Seld. 
Tit.  of  Hon.  pt.  2,  c.  6,  xlvi.;  c.  11, 
iii. ;)  and  those  marked  J,  by  antient 


usage  and  established  custom  ;  (for 
which  see,  among  other  authorities, 
Camden's  Britannia,  tit.  Ordines ; 
Millcs's  Catalogue  of  Honour,  edit. 
1610;  and  Chamberlayno's  Present 
State  of  England,  b.  3,  ch.  8.) 

TABLE  OF  PRECEDENCE. 

*  The  king's  (or  queen  rcgnant's) 

children  and  grandchildren. 

*  -  brethren. 

*  uncles. 

*  nephews. 

'''  Archbishop  of  Canterbury. 

*■  Lord  Chancellor  or  Keeper,  if  a 

baron. 
"*  Archbishop  of  York. 

*  Lord  Treasurer, 

*  Lord  President  of  the  Council,  ] 

*  Lord  Privy  Seal. 
*'  Lord     Great    Chamber- 
lain (o), 

*'  Lord  High  Constable, 

*  Lord  Marshal, 

*  Lord  Admiral, 

*  Lord  Steward  of  the 

Household, 

*  Lord  Chamberlain  of  the 

Household. 

*  Dukes. 


*  Marquesses. 

J  Dukes'  eldest  sons. 
"*  Earls. 

t  Marquesses'  eldest  sons, 
t  Dukes'  younger  sons. 

*  Viscounts. 

J  Earls'  eldest  sons. 


a- 


X  Marquesses'  younger  sons. 

*  Secretary  of  State,  if  a  bishop. 

*  The  Bishop  of  London. 
*' Durham. 

' Winchester. 

'  Other  Bishops. 

*  Secretary  of  State,  if  a  baron. 

*  Barons. 

t  Speaker  of  the  House  of  Com- 
mons. 

f  Lords  CommissioQcrs  of  the  GrcM 
Seal.  *• 

t  Viscounts'  eldest  sons. 

J  Earls'  younger  sons. 

J  Barons'  eldest  sons. 

11  Knifjhts  of  the  Garter. 

II  Privy  Councillors. 

II  Chancellor  of  the  Exchequer. 

11  Chancellor  of  the  Duchy  of  Lan- 
caster. 

II  Chief  Justice  of  the  Queen's 
Bench. 

II  Master  of  the  Rolls. 

II  Chief  Justice  of  the  Common 
Pleas. 

II  Chief  Baron  of  the  Exchequer. 

The  Lords  Justices  of  Appeal  in 
Chancciy  (J). 

The  Vicc-Chancellors,(c). 

II  The  Judges  and  Barons  of  the 
Coiiid). 


(a)  But  see  1  Geo.  1,  c.  iii. 

(J)  14  &  15  Vict.  c.  83. 

(o)  53  Geo.  3,  c.  24;  5  Vict.  c.  5, 
s.  26. 

(rf)  With  these,  according  to  the 


date  of  his  appointment,  ranks  the 
judge  of  the  Probate  Court  (20  &  21 
Vict.  t.  77,  s.  8).  The  judge  or- 
dinary of  the  Court  for  Divorce 
and  Matrimonial  Causes  takes  prcce- 
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[a  gentleman  (a),  and  a  gentleman  is  defined  to  be  one 
qui  arma  gerit,  who  bears  coat  armour,  the  grant  of 
■which,  adds  gentility  to  a  man's  family ;  in  like  manner 
as  civil  nobility,  among  the  Romans,  was  founded  in 
the  jus  imaginum,  or  having  the  image  of  one  ancestor  at 
least,  who  had  borne  some  curule  office.  It  is  indeed  a 
matter  somewhat  unsettled,  what  constitutes  the  distinc- 
tion, or  who  is  a  real  esquire;  for  it  is  not  an  estate, 
however  large,  that  confers  this  rank  upon  its  owner  {fi). 
Camden,  who  was  himself  a  herald,  distinguishes  them 
the  most  accurately;  and  he  reckons  up  four  sorts  of 
them(c):  1.  The  eldest  sons  of  knights,  and  their  eldest 
sons,  in  perpetual  succession  (rf ) ;  2.  The  eldest  sons  of 
younger  sons  of  peers,  and  their  eldest  sons  in  like  per- 


The  Commissioners  of  the  Court  of 

Bankruptcy  (e). 
I]  ICniffits  Bannerets,  royal. 
II  Viscounts'  younger  sons. 
II  Barons'  younger  sons. 
II  Baronets. 
II  Knights'  Bannerets. 
%  Knights  of  the  Bath. 
J  Attorney-General. 
%  Solicitor-General. 
J  Serjeants-at-law  (/). 
X  Knights  Bachelors. 
II  Baronets'  eldest  sons. 
II  Knights'  eldest  sons. 
II  Baronets'  younger  sons. 
II  Knights'  younger  sons. 
J  Colonels. 
X  Doctors. 
X  Esquires. 
X  Gentlemen. 


X  Yeomen. 
{  Tradesmen. 
}  Artificers. 
X  Labourers. 

N.B.  Married  women  and  widows 
are  entitled  to  the  same  rank  among 
each  other  as  their  husbands  would 
respectively  have  borne  between 
themselves,  unless  such  rank  is 
merely  professional  or  official ; — and 
unmarried  women  to  the  same  rank 
as  their  eldest  brothers  would  bear 
among  men,  during  the  lives  of  their 
fathers. 

(a)  2  Inst.  668. 

(J)  See  Perrins  v.  The  Marine 
and  General  Travellers'  Insurance 
Company,  2  Ell.  &  Ell.  317. 

(c)  2  Inst.  668. 

{d)  Ibid.  667. 


dence,  in  that  court,  next  after  the 
chief  baron  (22  &  23  Vict.  c.  61, 
B.  3). 

(e)  Letters-patent,  6th  Decem- 
ber, 2  Will.  4  (1  Deac.  &  Chit.  p.  2); 
Stat.  5  &  6  Viet.  c.  122,  ss.  59,  62. 


(/)  See  "  Sei'viens  ad  Legem  : " 
by  Mr.  Serj.  Manning,  p.  263. 
Blackstone,  however,  places  Ser- 
jeants after  colonels,  and  in  imme- 
diate precedency  to  doctors. 
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[petual  Buccession  ;  both  which  species  of  esquires,  Sir 
Henry  Spelman  entitles  armigeri  natalitii {d) ;  3.  Es- 
quires created  by  the  king's  letters -patent,  or  other 
investiture;  and  their  eldest  sons(e);  4.  Esquires  by 
virtue  of  their  offices ;  as  justices  of  the  peace,  and  others 
who  bear  any  office  of  trust  under  the  crown,]  and  are 
named  esquires  by  the  crown  in  their  commission  or 
appointment  (/).  To  these,  however,  may  be  added 
barristers-at-law(<7);  and  [the  esquires  of  knights  of 
the  bath,  each  of  whom  constitutes  three  at  his  installa- 
tion ;  and  all  foreign  peers.  For  not  only  these,  but  the 
eldest  sons  of  peers  of  Great  Britain,  (though  frequently 
titular  lords,)  are  only  esquires  in  the  law,  and  must  be 
so  named  in  all  legal  proceedings  (h).  As  for  gentlemen, 
says  Sir  Thomas  Smith,  they  be  made  good  cheap  in 
this  kingdom ;  for  whosoever  studieth  the  laws  of  the 
realm,  who  studieth  in  the  universities,  who  professeth 
the  liberal  sciences,  and  (to  be  short),  who  can  live  idly, 
and  without  manual  labour,  and  will  bear  the  port, 
charge,  and  countenance  of  a  gentleman,  he  shall  be 
called  master,  and  shall  be  taken  for  a  gentleman  (z). 
A  yeoman  is  he  that  hath  free  land  of  forty  shillings  by 
the  year ;  who  was  antiently  thereby  qualified  to  serve 
on  juries,  vote  for  knights  of  the  shire,  and  do  any  other 
act,  where  the  law  requires  one  that  is  probus  et  legalis 
homo  (A). 

The  rest  of  the  commonalty  are  tradesmen,  artificers, 

(^d)  Gloss.  43.  (Christian's  Blackstone,  vol.  i.  p. 

(e)  The  creation  of   esquires  by  406.) 

way  of  investiture  has  long  been  (/)  See  Talbot  v.  Eagle,  1  Taunt, 

disused.      When    so  created,  they  510. 

used  to  be  invested  calcaribus  ar-  {g)  R.  v.  Brongh,  1  Wils.  244. 

gentatis,  to  distinguish  them  from  It  is  stated  in  Blount's  Law  Diet, 

the  equites  aurati.    In  the  life  of  and  Glossary,  that  barristers  were 

Chaucer,  we  are  told  that  he  was  named  esywJrej  in  the  Acts  for  poU- 

created  scvtifer  to  Edward  the  third.  money. 

Scutifer  is  the  same  as  armiger  j  and  (A)  3  Inst.  30  ;  2  Inst.  667. 

our  word  esquire  is  derived  from  (i)  Commonw.  of  Eng.  b.  ],c.20. 

scutum,  or  the  French  csni,  a  shield.  (7/)  2  Inst.  C68. 
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[and  labourers  ;  and  as  to  these  (as  well  as  all  others)  it 
was  provided  by  the  statute  1  Hen.  V.  c.  5,  that  they 
must  be  styled  by  the  name  and  addition  of  their  estate, 
degree  or  mystery,  and  the  place  to  which  they  belong, 
or  where  they  have  been  conversant,  in  all  indictments'] 
or  other  legal  proceedings  [on  which  process  of  outlawry 
might  be  awarded ;  in  order,  as  it  should  seem,  to  pre- 
vent any  clandestine  or  mistaken  outlawry,  by  reducing 
to  a  specific  certainty  the  person  who  is  the  object  of  its 
process.]  But  now  by  14  &  15  Vict.  c.  100,  s.  24,  it  is 
enacted,  that  no  indictment  shall  in  future  be  held  in- 
sufficient for  want  of,  or  imperfection  in,  the  addition  of 
any  defendant. 


(     657     ) 


CHAPTER  X. 

OF  MAGISTRATES  AND  OTHER  PUBLIC  OFFICERS. 


[In  a  former  chapter  of  these  Commentaries,  we  distin- 
guished magistrates  into  two  kinds — supreme,  or  those  in 
whom  the  sovereign  power  of  the  state  resides,  and  sub- 
ordinate, or  those  who  act  in  an  inferior  secondary- 
sphere  (a).  We  have  hitherto  considered  the  former 
kind  only ;  namely,  the  supreme  legislative  power — the 
king,  lords  and  commons  in,  parliament — and  the  supreme 
executive  power,  which  is  the  sovereign ;  and  are  now 
to  proceed  to  inquire  into  the  rights  and  duties  of  the 
principal  subordinate  magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and 
duties  of  her  majesty's  great  officers  of  state,  the  prin- 
cipal secretaries,  or  the  like,  because  they  are  not  in  that 
capacity  in  any  considerable  degree  the  objects  of  our 
laws,  nor  have  any  very  large  share  of  magistracy  con- 
ferred upon  them, — though  it  may  be  noticed,  that  the 
principal  secretaries  of  state  are  allowed  the  power  of 
commitment  in  order  to  bring  to  trial]  persons  accused 
of  treason,  or  other  crimes  against  the  state  (6) ;  and 
have,  by  several  modern  provisions  of  the  statute  law, 
been  intrusted  with  certain  miscellaneous  functions  con- 
nected with  the  administration  of  justice  and  the  social 
economy  of  the  realm  (c).     [Nor  is  this  the  occasion  to 

(a)  Vide  sup.  p.  3-12.  &c.     By  21  &  22  Vict.  c.  67, certain 

(J)  Com.  Dig.  OflScer,  E.  8  ;  En-  enactments  are  repealed,  which  re- 
tick  V.  Carrington,  2  Wils.  275.  quired  returns,  as  to  various  matters 

((j)  See  particularly  5  &  G  Will.  there  specified,  to  be  made  to  one  of 

4,  c.  38  J  6  &  7  Vict.  c.  34,  ss.  6,  7,  the  principal  Secretaries  of  State. 

VOL.  II.  U  U 
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[treat  of  the  office  and  authority  of  the  lord  chancellor, 
or  the  other  judges  of  the  superior  courts  of  justice, 
because  they  will  find  a  more  proper  place  in  a  subse- 
quent part  of  these  Commentaries  (d).  Nor  is  it  neces- 
sary to  enter  into  any  minute  disquisitions  with  regard 
to  the  rights  and  dignities  of  mayors  and  aldermen,  or 
other  magistrates  of  particular  corporations  ;]  for  th^se 
are  merely  private  and  municipal  rights,  and  confined 
to  the  particular  franchise.  [But  the  magistrates  and 
officers,  whose  rights  and  duties  it  will  be  proper  ia  this 
chapter  to  consider,  are  such  as  are  generally  in  use, 
and  have  a  jurisdiction  and  authority  dispersedly  through- 
out the  kingdom;]  and  these  are  principally  sheriffs, 
coroners,  justices  of  the  peace  and  constables. 

But  before  we  enter  upon  this  disquisition  as  to  par- 
ticular officers,  we  shall  avail  ourselves  of  this  oppor- 
tunity of  making  a  few  remarks  on  the  nature  of  offices 
in  general. 

Offices  are  a  species  of  incorporeal  hereditaments  (e), 
and  were  enumerated  as  such  in  a  former  part  of  this 
work  (/).  An  office  has  been  defined  as  consisting  in 
the  right  to  exercise  a  public  or  private  employment  (g). 
But  we  here  use  the  word  in  its  more  limited  and  usual 
sense,  comprising  employment  only  of  a  public  nature  (^) 
— such  as  entitles  a  man  to  act  in  the  affairs  of  others, 
without  their  appointment  or  permission  (i).  The  right 
of  nomination  to  an  antient  office  belongs,  in  most  cases, 
to  the  crown;  in  some,  to  a  subject.  And  new  offices 
may  be  created  by  the  crown ;  but  not  such  as  are  con- 
trary to  the  constitution,  or  prejudicial  to  the  public  {j}. 

(<?)  Vide  post,  bk.  v.  c.  rv.  granted  to  persons  who  have  held 

(e)  But  they  seem  not  to  be  tene-  oflSce,  for  certain  periods,  in   tlie 

meais,  unless  they  concern  the  realty.  permanent  civil  service  of  the  state, 

Co.  Litt.  20  a.  see  22  Vict.  c.  26  ;  23  &  24  Vict. 

(/)  Vide  sup.  vol.  I.  p.  667.  c.  89 ;  28  &  29  Vict.  cc.  68,  113 ; 

(g)  2  Bl.  Com.  36.  29  &  30  Vict.  c.  68. 

(A)  As  to  the  "  superannuation  (i)  See  R.  v.  Burnell,  Garth.  478. 

allowance "    or    retiring    pension  (j)  Bac.  Ab.  Offices,  B. 
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In  some  instances  they  are  granted  for  life,  or  during 
good  behaviour,  in  others  during  pleasure  only ;  and  in 
the  case  of  particular  offices,  where  no  inconvenience 
can  arise  to  the  public  from  such  a  mode  of  limitation, 
they  may  be  granted  to  a  man  and  his  heirs ;  or  to  one 
man  for  life,  remainder  over  to  another ;  or  for  a  term 
of  years :  or  if  they  relate  to  lands  or  houses,  they  are 
capable  of  being  entailed  (A).  They  may  be  distinguished 
into  offices  of  trust  (comprising  those  which  are  judi- 
cial), and  offices  merely  ministerial.  The  former  cannot 
in  general  be  performed  by  deputy,  the  latter  usually 
may(Z).  It  is  also  a  general  rule  with  respect  to  a 
judicial  office,  that  it  cannot  be  granted  in  reversion  (m); 
because,  though  the  grantee  may  be  able  to  execute  it 
at  the  time  of  the  grant,  yet,  before  the  office  falls,  he 
may  become  insufficient;  but  ministerial  offices,  being 
capable  of  performance  by  deputy,  may  be  so  granted  (w). 

By  the  5  &  6  Edw.  VI.  c.  16,  no  judicial  office,  or 
other  office  of  trust  (with  some  few  exceptions),  can  be 
sold  under  pain  of  disability  to  dispose  of  or  hold  the 
same.  For  the  law  presumes  that  he  who  buys  an  office 
will,  by  bribery,  extortion,  or  other  unlawful  means, 
make  his  purchase  good,  to  the  manifest  detriment  of 
the  public  (o).  And  by  49  Geo.  III.  c.  126,  (in  exten- 
sion of  the  above  statute,)  it  is  made  highly  penal  to 
buy,  sell,  or  negotiate  for  the  sale  or  purchase  of  any 
such  office,  or  of  any  other  of  the  public  appointments 
in  that  Act  specified  {p). 

"Where  the  right  of  conferring  is  in  the  crown,  the 
appointment  (at  least  in  the  case  of  the  more  important 

(A)  Co.  Litt.  20  a.  Eep.  4. 

(V)  Com.  Dig.  Officer,  D. ;  see  E.  (o)  Certain  offices  in  the  Queen's 

V.  Ferrand  3  B.  &  Aid.  2G0  j  R.  v.  Benchand  Common  Pleas  were  sale- 

Gravesend'  2  B.  &  C.  602;   R.  v.  able  by  the  chief  justices  of  those 

Roberts,  SAd.  &  El.  771.  courts  respectively  till  the  year  1825, 

(m)  Co  Litt  3  b  ;  Com.  Dig.  Of-  when  this  custom  was  abolished  by 

ficer  B  14.  6  Geo.  4,  cc.  82,  83. 

(M)  Com.  Dig.  Officer,  B.  13  ;  11         (^p)  Vide  post,  vol.  iv.  p.  279. 
UU2 
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offices)  is  generally  made  by  letters-patent  (r) ;  arid,  to 
render  it  complete,  the  grantee  in  some  cases  must  be 
sworn  in.  For,  in  addition  to  the  oath  of  allegiance, 
an  "  official"  oath  (well  and  truly  to  serve  her  Majesty)  is 
required  to  be  taken  by  the  chief  officers  of  state  («),  and 
a  "judicial "  oath  (to  do  right  to  all  manner  of  people, 
after  the  laws  and  usages  of  this  realm,  without  fear  or 
favour,  affection  or  ill  will)  by  the  judges  of  the  supe- 
rior courts  of  law  and  equity  and  by  the  justices  of  the 
peace  for  counties  and  boroughs ;  and  on  the  acceptance 
of  a  variety  of  inferior  offices,  though  no  oath  of  office  is 
now  required,  as  was  formerly  the  case  {t),  the  grantee 
is,  ia  general,  called  upon  to  make  a  solemn  declaration 
that  he  will  faithfully  perform  the  duties  of  the  same  (m). 


{r)  As  to  grant  by  letters-patent, 
vide  sup.  vol.  I.  p.  638.  As  to  grant 
of  officers'  commissions,  see  25  Vict, 
c.  4. 

(s)  Special  oaths  are  taken  by- 
privy  councillors,  by  archbishops 
and  bishops,  by  peers,  baronets  and 
knights,  in  the  army  and  marines; 
and  in  certain  other  cases.  (See  31 
&  32  Vict.  c.  72,  s.  14.) 

(f)  This  was  in  particular  re- 
quired by  the  Act  passed  in  the  year 
1714,  "  for  the  security  of  his  Ma- 
jesty's person  and  government,"  viz. 
the  1  Geo.  1,  st.  2,  c.  13,  which  re- 
quired certain  oaths  to  be  taken 
vrithin  six  months  after  taking  of- 
fice, on  peril  of  incurring  its  loss,  as 
well  as  other  disabilities  and  forfei- 
tures. It  may  be  remarked,  that 
this  statute  was  in  extension  of 
the  «  Coi-poration  Act"  (13  Car.  2, 
St.  2,  c.  1),  and  of  the  "  Test  Act" 
(25  Car.  2,  c.  2),  which  also  pre- 
scribed that  persons  on  taking  office 
must  take  the   sacrament   of  the 


Lord's  Supper,  according  to  the 
rites  of  the  Church  of  England; 
and,  moreover,  must  make  a  decla- 
ration against  transubstantiation, 
invocation  of  saints,  and  the  sacra- 
ment of  the  mass ;  which  declaration 
was  also  required  (by  30  Car.  2,  st. 
2),  from  members  of  parliament. 
But  by  9  Geo.  4,  c.  17,  instead  of 
taking  the  sacrament,  a  declaration 
was  substituted  to  the  effect  that, 
the  person  taking  office  would  do 
nothing,  by  virtue  thereof,  to  injure 
or  disturb  the  Church  of  England  ; 
and  all  these  several  declarations 
were  swept  away  by  10  Geo.  4,  c.  7, 
s.  1, 29  &  30  Vict.  c.  22,  and  30  &  31 
Vict.  c.  62.  Itis  also  to  be  observed, 
that  ever  since  1  Geo.  2  (with 
scarcely  an  exception)  there  has 
been  passed,  in  every  year,  an  Act 
of  indemnity  for  omissions  to  qualify 
for  office.  (See  Lord  Mahon's  Hist, 
of  Eng.  vol.  i.  p.  324.) 

(«)  See  the  31  &  32  Vict.  c.  72, 
S3.  6,  6,  12. 
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An  office,  after  it  has  been  granted  and  duly  entered 
upon,  may  be  forfeited  by  misconduct,  and  sucb  mis- 
conduct may  either  consist  in  neglecting,  ceasing,  or 
refusing  to  perform  the  duties,  (such  neglect  being  by 
Lord  Coke  termed  non-user^  or  in  improper  use  of  the 
power  entrusted  (as  in  the  case  of  a  gaoler  voluntarily 
permitting  a  prisoner  to  escape),  which  he  calls  abuser  (u): 
and  it  is  further  laid  down,  that  where  incompatible 
offices  are  granted,  the  first  becomes  in  some  cases  void, 
in  others  voidable  only ;  and  that  the  grant  of  an  office 
is  also  void,  if  made  to  a  person  incapable,  from  his 
position,  to  perform  its  duties  with  impartiality  (ar). 

Lastly,  it  is  to  be  observed,  that  ofuces  held  under  the 
crown  become,  in  general,  vacated  by  the  demise  of  the 
crown  (y).  But  by  1  Geo.  III.  c.  23,  the  commissions 
of  the  judges  are  continued  notwithstanding  that  event ; 
and  by  various  other  statutes  all  public  appointments 
are  now  in  general  continued  for  six  months  after  the 
crown's  demise  {z). 

To  return  now  to  the  particular  officers  enumerated 
at  the  outset,  we  will  consider,  first,  the  law  relating  to 
sheriffs. 

I.  [The  sheriff  is  an  officer  of  very  great  antiquity  in 
this  kingdom,  his  name  being  derivp'l  from  two  Saxon 
words,  J- cipe  jejiepa,  the  reeve,  bailiff,  or  officer  of  the 
shire.     He  is  called  in  Latiu  vice-comes,  as  being  the 

(d)  Co.  Litt.  233  a ;   Bao.  Ab.  K.  v.  Patteson,  4  B.  &  Ad.  9. 

Office,  M.  It  may  be  here  remarked,  (y)  Bac.  Ab.  Courts,  C. 

that  persons  having  offices  or  cm-  (z)  See  7  &  8  Will.  3,  c.  27,  s.  21; 

ployments  in  the  public  service  are  1  Ann.  St.  1,  c.  8 ;  4  Ann.  >;.  8,  s.  8  ; 

frequently  required  to  give  security  6  Ann.  c.  7,  s.  8  ;  and  see  57  Geo.  3, 

by  means  of  sureties  for  the  due  c.  45.    As  to  fees  and  stamps  on 

performance  of  their  duties.     See,  new  commissions,  see  11  Geo.  4  &  1 

as  to  such  guarantees,  a  recent  Act,  Will.  4,  c.  43  ;  as  to  appointments 

the  30  &  31  Vict.  c.  108.  in    British    possessions    abroad,    1 

(i-)  Com.  Dig.  Officer,  B.  6;  Ark-  Will.  4,  c.  4. 
Wright  V.  Cantrell,  7  Ad.  &  El.  565; 
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[deputy  of  the  earl  6r  tomes ;  td  whom  the  Custody  of 
the  shire  is  said  to  have  been  committed  at  the  first 
division  of  this  kingdom  into  counties  (a).  But  (as  we 
have  seen)  the  earls,  iu  process  of  time,  by  reason  of 
their  high  employments  and  attendance  on  the  king's 
person,  not  being  able  to  transact  the  business  of  the 
county,  were  delivered  of  that  burden,-^reserving  to 
themselves  the  honour,  but  the  labour  was  laid  on  the 
sheriff  (J).  So  that  now  the  sheriff  does  all  the  king's 
business  in  the  county :  and  is  entirely  independent  of 
the  earl;  the  crown  committing  custodiam  eomitatui  to 
the  sheriff,  and  him  alone  (c). 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of 
the  several  Counties :  in  confirmation  of  which  it  was 
ordained  by  statute  28  Edw.  I.  c.  8,  that  the  people 
should  have  election  of  sheriffs  in  every  shire  where  the 
shrievalty  is  not  of  inheritance.  For  antiently  in  some 
counties  the  sheriffs  were  hereditary ;  as  it  is  appre- 
hended they  were  in  Scotland  till  the  statute  20  Geo.  11. 
c.  43,  and]  as  they  continued  in  the  county  of  West- 
moreland, till  the  13  &  14  Vict.  c.  30  (rf) ;— [the  city  of 
London  having  also  the  inheritance  of  the  shrievalty  of 
Middlesex  vested  in  their  body  by  charter  (e).      The 

(ffl)  As  to  counties,  vide  sup.  vol.  death  of  that  nobleman  in  1849, 

I.  p.  128.  without  issue,  it  became  a  question 

(S)  D&lfoH,  Of  Sheriffs,  c.  1.  whether  the  office  passed  under  a 

(o)  Vide  sup.  p.  641.  devise  thereof  in  his  wiU,  or  es- 

(d)  The    office   of    sherifB   may  cheated  to  the  crown.    To  remedy 

descend  on  and  be  executed  by  n  this   inconvenience,  all   hereditary 

female ;  for  example,  the  shrievalty  claims  and  title  to  the  office  were  by 

of    Westmoreland     having     been  the  13  &  14  Vict.  c.  30,  abolished, 

granted  by  King  John  to  3Elohert  de  and  the  crown  was  empowered  to 

Veteripont  and  his  heirs,  it  vested  appoint  as  in  other  counties.    There 

at  one  period  in  Anne,  Countess  of  had  been  a  temporary  statute  on  the 

Pembroke ;  who  exercised  the  office  same  subject,  12  &  13  Vict.  c.  42. 
in  person,  and   at    the  assizes  at  (e)  The  election  of  the  sheriffs  of 

Appleby  sat  with  the  judges  on  the  London  and  Middlesex  was  granted 

bench    (see  Harg.  Co.  Litt.  326),  to  the  citizens  of  London  for  ever 

Afterwards  it  came  by  descent  to  by  a  charter  of  Henry  the  first,  upon 

the  Earl  of  Thanet :   and  on  the  condition  of  thfeir  paying  3002.   a 
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[reason  of  these  popular  elections  is  assigned  in  the  28 
Edw,  I.  c.  13,  "that  the  commons  might  chuse  such  as 
would  not  be  a  burthen  to  them."  And  herein  appears 
plainly  a  strong  trace  of  the  democratical  part  of  our 
constitution  ;  in  which  form  of  government  it  is  an  in- 
dispensable requisite  that  the  people  should  choose  their 
own  magistates  (/).  This  election  was  in  all  probability 
not  absolutely  vested  in  the  commons,  but  required  the 
royal  approbation  (ff)."]  However  [these  popular  elections, 
growing  tumultuous,  were  put  an  end  to  by  the  statute 
9  Edw.  II,  St.  2  ;  which  enacted  that  the  shei'iffs  should 
thenceforth  be  assigned  by  the  chancellor,  treasurer,  and 
the  judges,  as  being  persons  in  whom  the  same  trust 
might  with  confidence  be  reposed.]  As  to  the  manner 
in  which  this  duty  is  to  be  performed,  the  [statute  of 
Cambridge,  12  Ric,  II,  c.  2,  ordains,]  that  all  that 
shall  be  called  to  name  or  make  justices  of  the  peace, 
sheriffs,  and  other  officers  of  the  king,  shall  be  sworn 
to  act  indifferently,  and  to  appoint  no  man  that  sueth 
either  privily  or  openly  to  be  put  in  office,  but  such 
only  as  they  shall  judge  to  be  the  best  and  most  suffi- 
cient (A).  And  the  custom  now  is, — and  has  been  at 
[least  ever  since  the  time  of  Fortescue  («),  who  was  chief 
justice  and  chancellor  to  Henry  the  sixth, — that  all  the 


year  to  the  king's  exchequer.  In  assigns  as  his  reason  for  this  belief, 
the  year  1799,  the  corporation  of  that  in  the  Gothic  constitutions,  in 
London  made  a  bye-law  imposing  a  the  election  of  the  sheriffs,  the  peo- 
fine  of  400Z.  upon  every  person  who,  pie  (incolts  territorii)  chose  twelve 
being  elected,  should  refuse  to  serve  electors,  who  nominated  three  per- 
the  office  of  sheriff.  (See  the  case  sons,  ex  quilms  rex  unum  confir- 
of  Evans  v.  The  Chamberlain  of  mabat;  and  that  such  election  re- 
London,  2  Burn,  E.  L.  185.)  As  quired  confirmation  by  the  king, 
to  the  shrievalty  of  London  and  He  cites  Stiem.  De  Jure  Goth.  1.  i. 
Middlesex,  see  also  1  Man.  &  Gr.  c.  3. 

644,  n.  ;  and  Pulling's  Customs  of  (A)  See  also  14  Edw.  3,  St.  1, 

London,  134.  c.  7;  23  Hen.  6,  c.  9 ;  21  Hen.  8, 

(/)  Montesquieu,  Sp.  L.  b.  ii.  c.  20. 

c.  2.  (i)  De  Leg.  c.  24. 

{g)  Blackstone   (vol.  i.  p.  340), 
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[judges,  together  with  the  other  great  officers  and  privy 
councillors,  meet  in  the  Exchequer  on  the  morrow  of 
All  Souls  yearly, — which  day  is  now  altered  to  the 
morrow  of  St.  Martin  by  an  Act  of  George  the  second, 
for  abbreviating  Michaelmas  term(o), — and  then  and 
there  the  judges  propose  three  persons]  for  each  county, 
to  be  reported  (if  approved  of)  to  the  king,  who  after- 
wards appoints  one  of  them  to  be  sheriff(^).]  And  such 
appointment  generally  takes  place  about  the  end  of  the 
following  Hilary  Term  (§').  It  is  to  be  understood,  how- 
ever, that  the  ceremony  here  described  is  not  observed 
upon  the  occasional  appointment  of  a  sheriff,  as  on  the 
death  of  an  existing  officer ;  the  appointment  is  then 
the  mere  act  of  the  crown.  But  in  general,  the  ap- 
pointment of  a  pocket  sheriff,  that  is,  a  sheriff  not  of 
the  number  nominated  in  the  Exchequer,  seems  to  be 
considered  by  Blackstone  as  a  practice  of  questionable 
legality.  And  after  citing  a  case  (r)  where  it  was  laid 
down  that  Queen  Elizabeth  might,  by  her  prerogative, 
make  a  sheriff  without  the  election  of  the  judges,  non 
obstante  aliquo  statuto  in  contrarium,  he  remarks  that 
[the  doctrine  of  non  obstante,  which  sets  the  prerogative 
above  the  law,  was  effectually  demolished  by  the  Bill  of 
Rights  at  the  Revolution,  and  abdicated  Westminster 
Hall  when  King  James  abdicated  the  kingdom  (s).  J 

By  3  &  4  Will.  IV.  c.  99,  it  is  provided,  that  when- 
ever any  person  shall  be  duly  pricked  or  nominated  by 
his  majesty  to  be  sheriff  of  any  county,  except  the  county 
palatine  of  Lancaster,  the  same  shall  be  forthwith  noti- 

(o)  24  Geo.  2,  c.  48,  s.  12.  twelve  nominors  were  first  elected 

O)  Bac.  Ab.  SherifE,  C.    Black-  by  the  people  thcmselTes. 

stone  remarks  (toI.  i.  p.  341)  that  {q)  By  8  &  9  Vict.  c.  11,  the  man- 

our  custom  of  the  twelve  judges  (for  ner  of    assigning  and   appointing 

such  in  his  time  was  their  number)  sheriffs  in  Wales  shall  be  the  same 

proposing  three  persons,  seems  bor-  as  in  England. 

rowed  from  the  Gothic  constitution,  (r)  Dj.  225,  226. 

cited  sup.  p.  663,  n.  (j/),  with  this  (s)  1  Bl.  Com.  340 ;  see  2  Inst. 

difference,  that  among  the  Goths  the  559. 
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fied  in  the  -London  Gazette,  and  a  warrant  made  out  and 
signed  by  the  clerk  of  the  privy  council,  and  transmitted 
to  the  person  so  appointed,  and  the  appointment  of  she- 
riff thereby  made  shall  be  as  valid  to  all  intents  as  if  it 
had  been  made  by  patent  under  the  great  seal,  as  for- 
merly ;  and  the  sheriff  so  appointed  shall  thereupon,  and 
upon  taking  the  accustomed  oath  of  office,  exercise  all 
the  authorities  usually  enjoyed  by  such  officers.  But 
the  oath  of  office  here  mentioned  is  not  required  from 
the  sheriffs  of  London  or  Middlesex  {t). 

[Sheriffs,  by  virtue  of  several  old  statutes,  are  to  con- 
tinue in  their  office  no  longer  than  one  year(M);  and  yet 
it  hath  been  said  that  a  sheriff  may  be  made  durante 
bene  placito,  or  during  the  king's  pleasure  (a;) ;  and  so  is 
the  form  of  the  appointment  (y).  Therefore,  till  a  new 
sheriff  be  named  his  office  cannot  be  determined,  unless 
by  his  own  death  or  the  demise  of  the  crown ;  in  which 
last  case  it  was  usual  for  the  successor  to  send  a  new 
writ  to  the  old  sheriff(2:)  ;  but  now,  as  before  remarked, 
all  officers  appointed  by  the  preceding  sovereign  may 
hold  their  offices  for  six  months  after  his  demise,  unless 
sooner  displaced  by  the  successor  (a).  We  may  further 
observe,  that  by  1  Ric.  II.  c.  11,  no  man  that  has  served 
the  office  of  sheriff  for  one  year,  can  be  compelled  to 
serve  the  same  again  within  three  years  after ;]  if  there 
be  other  sufficient  person  within  the  county  (6).  But 
the  discharge  of  the  office  is,  in  general,  compulsory 
upon  the  party  chosen,  and  if  he  refuses  to  serve, 
having  no  legal  exemption,  he  is  liable  to  indictment  or 

(it)  3  &  4  Will.  4,  c.  99,  s.  6.    As  (a;)  4  Eep.  32  b. 

to  sheriffs  of   counties  corporate,  (y)  Dalt.  Of  Sheriffs,  8. 

see  5  &  6  Will.  4,  c.  28.  («)  Ibid.  7. 

(u)  By  3  &  4  Will.  4,  c.  99,  s.  7,  (.a)  Vide  sup.  p.  661. 

he  shall,  on  expiration  of  his  office,  (J)  As  to  the  case  of  two  counties 

deliver  to  his  successor  a  correct  list  having  one  and  the  same  sheriff, 

of  all  prisoners  in  his  custody,  and  see  Christian's  Blackstone,  vol.  i.  p. 

of  all  unexecuted  process.  342. 
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information  (rf);  and  it  is  said  that  no  man  can  be 
exempt  from  this  office  but  by  act  of  parliament  or  let- 
ters patent,  though,  on  the  other  hand,  there  are  several 
causes  of  disability,  such  as  outlawry  and  the  like  (e). 

Also  by  13  &  14  Car.  II.  c.  21  (/),  no  person  shall  be 
assigned  for  sheriff  unless  he  have  sufficient  lands  within 
the  same  couiity  to  answer  the  king  and  his  people :  and 
this  is  the  only  qualification  required  for  the  office.  That 
it  was  the  intention  however  of  our  ancestors  that  the 
lands  of  a  sheriff  should  be  considerable,  appears  from 
their  having  this  provision  so  frequently  repeated,  and 
that  at  the  same  time  when  they  obtained  a  confirmation 
of  Magna  Charta  and  their  most  valuable  liberties  {g). 
As  the  sheriff,  both  in  criminal  and  civil  cases,  may 
have  the  custody  of  men  of  the  greatest  property  in  the 
country,  his  own  estate  ought  certainly  to  be  large,  that 
he  may  be  above  all  temptation  to  permit  them  to  escape, 
or  to  join  them  in  their  flight.  In  antient  times,  accord- 
ingly, this  office  was  frequently  executed  by  the  nobility 
and  persons  of  the  highest  rank  in  the  kingdom ;  though 
it  is  now  committed,  in  general,  to  commoners  (A). 

The  powers  and  duties  of  the  sheriff  are  various,  and 
are  chiefly  as  follows  : — 

1.  He  has  to  hold  a  county  court  (z)  for  the  election 
of  knights  of  the  shire  {k),  (being  charged  moreover 

id)  9  Rep.  46;  Harrison  v.  Evans  {g)  See  9  Edw.  2,  at.  2  ;  2  Edw. 

2  Bum,  B.  L.  185  ;  B.«.  "Woodrow,  3,  c.  4  ;  4  Edw.  3,  c.  9 ;  5  Edw.  3, 

2  T.  E.  731.  c.  4. 

(e)  Watson  on  the  Office  and  (A)  Christian's  Blackstone,  vol.  i. 
Duty  of  a  Sheriff,  p.  5.  It  has  been  p.  346  (n),  cites  Spelm.  Gloss.  Vice- 
said,  indeed,  that  militia  officers  com.  It  is  added,  that  bishops  were 
and  practising  barristers  and  attor-  not  unfrequently  sherifEs. 
nies  are  not  liable  to  serve.  But  as  (i)  This  court  must  not  be  con- 
to  the  former,  see  2  &  3  Vict.  c.  59,  founded  with  the  modern  county 
and  as  to  the  latter.  Mayor  of  Nor-  court  established  by  9  &  10  Vict, 
vrich  V.  Bury,  4  Beav.  2114.  c.  95  ;  (as  to  which  vide  post,  bk.  v. 

(/)  Made  perpetual  by  1  Jac.  2,  c.  iv.) 

c.  17,  and  see  26  &  27  Vict.  c.  125.  (Ji)  Vide  sup.  p.  377. 
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Tfith  regard  to  parliamentary  elections  with  other  duties 
to  which  sufficient  reference  has  been  made  in  a  former 
place,)  and  also  for  the  proclamation  of  outlawries  and 
the  like.  To  him  also,  formerly,  by  3  &  4  Will.  IV. 
c.  42,  might  be  directed  writs  for  the  trial  of  issues  out 
of  the  superior  courts  in  certain  cases,  but  by  a  recent 
enactment  (30  &  31  Vict.  c.  142,  s.  6),  he  has  been 
relieved  from  this  burthen  (^. 

2.  In  his  character  as  keeper  of  the  king's  peace  [both 
by  common  law  and  special  commission,  he  is  the  first 
man  in  the  county,  and  superior  in  rank  to  any  noble-' 
man  therein,  during  his  office  (jw).  He  may  apprehend 
and  commit  to  prison  all  persons  who  break  the  peace, 
or  attempt  to  break  it ;  and  may  bind  any  one  in  a 
recognizance  to  keep  the  peace.  He  may,  and  is  bound, 
ex  officio,  to  pursue  and  take  all  traitors,  murderers, 
felons,  and  other  misdoers,  and  commit  them  to  gaol  for 
safe  custody.  He  is  also  to  defend  his  county  against 
any  of  the  king's  enemies  when  they  come  into  the  land; 
and  for  this  purpose,  as  well  as  for  keeping  the  peace 
and  pursuing  felons,  he  may  command  all  the  people  of 
his  county  to  attend  him ;  which  is  called  the  posse  comi- 
tatus,  or  power  of  the  county  (n)  ;  and  this  summons 
every  person  above  fifteen  years  old,  and  under  the  de- 
gree of  a  peer,  is  bound  to  attend  upon  warning  (o), 
under  pain  of  fine  and  imprisonment  (jo).] 

3.  The  sheriff  is  also  [bound  to  execute  process  issuing 
from  the  superior  courts  of  justice;]  and  to  attend  on  the 
judges  when  they  come  into  the  county  at  the  assizes  (§'), 

(V)  The  sheriff  has  also  a  judicial  (o)  Lamb.  Eiren.  315. 

power  (exercised  in  the  person  of  (^)  St.  2  Hen.  5,  c.  8. 

the  tmder-sheriff,  called  in  London  (j)  If  necessary  the  sheriff  must 

the  Secondary')  in  the  assessment  of  attend  with  javelin  men  to  keep 

damages  under  writs  of  inquiry  on  order.    But  by  22  &  23  Vict.  c.  32, 

interlocutory    judgments.      As   to  the  magistrates  of  the  county  may, 

which  vide  post,  bk.  V.  c.  x.  if  they  think  fit,  direct  order  to  be 

(m)  1  Roll.  Rep.  237.  kept  thereat  by  the  county  police 

(?i)  Dalt.  c.  95.  instead. 
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and  in  these  functions  lie  is  considered  as  an  officer  of 
those  courts.  In  civil  causes,  supposing  the  case  to  be 
such  that  a  capias  ad  respondendum  is  allowed  to  issue 
to  prevent  the  absconding  of  the  defendant  (a  subject  we 
shall  have  occasion  to  speak  of  hereafter),  [he  is  to  arrest 
and  take  bail  {r) ;]  and  in  any  action,  [when  the  cause 
comes  to  trial,  he  must  summon  and  return  the  jury : 
and,  when  it  is  determined,  he  must  see  the  judgment  of 
the  court  carried  into  execution  (s).]  And  in  all  these 
matters  he  is  liable,  like  other  ministerial  officers,  to  an 
action  for  the  negligent  or  improper  discharge  of  his 
duty,  at  the  suit  of  the  party  grieved  (if).  In  criminal 
matters,  also,  he  returns  the  jury;  and  he  executes  the 
sentence  of  the  court,  when  it  extends  to  death  itself  (m). 
Owing  to  the  nature  of  the  duties  last  referred  to  [the 
sheriff,  though,  as  we  have  seen,  the  principal  conservator 
of  the  peace,  in  his  county,  yet,  by  the  express  direc- 
tions of  the  Great  Charter  (v),  he,  together  with  the 
constable,  coroner,  and  certain  other  officers  of  the  king, 
are  forbidden  to  hold  any  pleas  of  the  crown ;  or,  in 
other  words,  to  try  any  crimiual  offence.  For  it  would 
be  highly  unbecoming,  that  the  executioners  of  justice 
should  be  also  the  judges ;  should  impose,  as  well  as  levy, 

(r)  Vide  post,  bk.  v.  c.  viii.  the  effect  of  a  recent  statute  (the 

(«)  As  to  fees  and  poundage  pay-  28  &  29  Vict.  c.  126,  as  to  which, 

able  to  the  sheriff  on  the  execution  Tide  post,  bk.  iv.  pt.  ill.  c.  vi.), 

of  civil  process,  see  49  Geo.  3,  c.  46,  it  is  now  onVy  in  respect  of  one  sen- 

s.  5  ;   29  Eliz.  c.  4;   7  Will.  4  &  1  tenced  to  death  that  the  sheriff  has 

Vict.  c.  56  ;  5  &  6  Vict.  c.  98,  a.  31.  any  jurisdiction   or  responsibility 

See  also  these  cases,  Maybery  v.  in  regard  to  criminals.    JPrisoners 

Mansfield,  9  Q.  B.  764  ;  Wrightup  are  now  deemed  to  be  in  the  legal 

V.  Greenacre,  10  Q.  B.  1 ;  Burton  v.  custody  of  the  gaoler,  though  the 

Lawrence,  1  L.  M.  &  P.  668.  responsibility  of  the  sheriff   with 

(t)  See   Barrack  v.  Newton,    1  regard  to  debtors,  and  also  his  juris- 

Q.  B.  626  ;  Foster  v.  Cookson,  ibid.  diction  and  responsibility  with  re- 

419  ;   Squire  «.  Huetson,  ibid.  308  ;  gard  to  prisoners  under  sentence  of 

Gordon  v.  Laurie,  9  Q.  B.  60.     See  death,  and  as  to  the  carrying  out  of 

also  6  &  6  Vict.  c.  98,  s.  31 ;  28  &  their  execution,  is  retained  (sects. 

29  Vict.  c.  126,  s.  60.  58,  60). 

(m)  It  is  to  be  noticed  that  by  (y)  Cap.  17. 
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[fines  and  amercements ;  should  one  day  condemn  a  man 
to  death,  and  personally  execute  him  the  next.  Neither 
may  he  act  as  an  ordinary  justice  of  the  peace  during 
the  time  of  his  office  (x) ;  for  this  would  be  equally  in- 
consistent, he  being  in  many  respects  the  servant  of  the 
justices.] 

It  is  also  to  be  observed,  that  though  the  sheriff's  au- 
thority extends  in  general  over  the  whole  of  his  county, 
yet  there  exist  many  liberties  therein  exempt  from  his 
jurisdiction  (y);  being  districts  in  regard  to  which  grants 
have  been  antiently  made  by  the  crown  to  individuals, 
conferring  on  them  or  their  bailiffs  the  exclusive  privi- 
lege (or  franchise)  of  executing  legal  process  therein  (z). 
When  it  becomes  necessary  to  execute  a  writ  within 
such  a  liberty,  the  course  is  to  direct  it  to  the  sheriff  of 
the  county  as  in  ordinary  cases ;  but  as  to  the  execution 
of  it,  that  belongs  by  law  to  the  bailiff  of  the  liberty, — 
unless,  indeed,  the  writ  be  framed  with  a  clause  of  non 
omittas,  (as  it  is  called,)  specially  authorizing  the  sheriff 
to  enter.  And  as  such  clause  is  now  usually,  and  in  the 
more  ordinary  writs  invariably,  inserted,  the  practical 
importance  of  these  exemptions  from  the  general  juris- 
diction of  the  sheriff  is  proportionably  reduced  (a). 

4.  It  is,  further,  the  sheriff's  business  as  the  king's 
bailiff  [to  preserve  the  rights  of  the  crown  within  his 
bailiwick,  for  so  his  county  is  frequently  called  in  the 
writs ;  a  word  introduced  by  the  princes  of  the  Norman 
line,  in  imitation  of  the  French,  whose  territory  was 
divided  into  bailiwicks,  as  that  of  England  into  coim- 


(w)  Stat.  1  Mar.  St.  2,  c.  8.  c.  27,  s.  3. 

(«)  Any  town  being  a  county  of  {a)  Garrett  v.  SmaJlpage,  9  East, 

itself  is  also   exempt,  in   general,  330.    Moreover,  by  13  &  14  Vict. 

from  the  jurisdiction  of  the  county  c.  105,  a  liberty  may  now,  on  pe- 

within  which  it    is  situate.     Such  tition  to  the  Crown  by  the  Court 

county  corporate  has  a  sheriff  of  its  of   Quarter  Sessions,  be   made  to 

Q-^fo.,  merge  for  the  future  in  the  general 

(z)  2  Bl.  Com  87.    See  5  Geo.  2,  county  jurisdiction. 
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[ties  (5).  He  must  seize  to  the  sovereign's  use  all  lands 
devolved  to  the  crown,  by  attainder  or  escheat  (c) ;  must 
levy  all  fines  and  forfeitures  (<f) ;  and  must  seize  and 
keep  all  waifs,  wrecks,  estrays  (e),  and  the  like, — unless 
they  be  granted  to  some  subject  (/). 

To  execute  these  various  offices,  the  sheriff  has  under 
him  many  inferior  officers ;  an  under-sheriff,  bailiffs  and 
gaolers ;  who  must  neither  buy,  sell  nor  farm  their  offices, 
on  forfeiture  of  5001.  (y).J 

Thus  by  3  &  4  Will.  IV.  c.  99,  it  is  provided,  that  every 
sheriff  shall,  within  one  calendar  month  next  after  the 
notification  of  his  appointment;  in  the  Gazette,  by  writing 
under  his  hand,  nominate  some  fit  person  to  be  his  under^' 
sheriff,  and  transmit  a  duplicate  thereof  to  the  clerk  of 
the  peace,  to  be  by  him  filed  among  the  records  of  his 
office ;  and  that  every  under-sheriff  (except  of  London 
and  Middlesex)  shall,  before  he  enters  on  the  execution 
of  his  office,  take  an  oath  of  office. 

And,  again,  by  3  &  4  Will.  IV.  c.  42  (A),  every  sheriff 
is  also  directed  to  appoint  a  sufficient  deputy,  having  an 
office  within  a  mile  of  the  Inner  Temple  Hall,  for  the 
receipt  of  writs,  granting  warrants  thereon,  making  re- 
turns thereto,  and  accepting  all  rules  and  orders  made 
as  to  ithe  execution  of  any  process  or  writ  directed  to  the 
sheriff  (i). 

The  funder-sheriff  [usually  performs  all  the  duties  of 
the  office  of  sheriff;]  except  a  few  where  the  personal 
presence  of  the  high  sheriff  is  necessary.      But  this  in- 

(  J )  T"ortesc.  de  Leg.  u.  24.  -with  the  duty  of  tiollecting  the  long's 

(e)  As  to  these  incidents,  vide  rents  ■within  the  bailiwick,  but  is 

sup.  vol.  I.  p.  447  et  seq.  relieved  from  it  by  the  statute  just 

{d)  See  3  &  4  Will.  4,  c.  99,  s.  mentioned  (sect.  12). 
31 ;  sup.  p.  585.  O)  Stat.  3  Geo.  1,  c.  15. 

(e)  As  to  waifs,  wrecks  and  es-  (7t)  3  &  4  Will.  4,  c.  42,  s.  20. 

trays,  vide  sup.  p.  576  et  seq.  (i)  The  delivery  of  a  writ  to  the 

(/)  Dalt.  c.  9.     See  3  &  4  Will.  deputy,  is  a  delivery  to  the  sheriff. 

4,  c.  99,  as  to  the  regulations  for  (Woodland  v.  Fuller,  11  A.  &  E. 

auditing  the  sheriff's  accounts,  &c.  859.) 
The  sheriff  was  formerly  also  charged 


CH.X. — OF  MAGI8TEATES  AND  OTHER  PUBLIC  0FFICEE8.  67 1 

ferior  minister  is  only  to  a  certain  extent  recognized 
by  the  law ;  which  holds  the  sheriff  himself  civilly  re- 
sponsible for  all  acts  done  or  omitted  by  his  under- 
sheriff(A);  and  even  considers  the  latter,  where  the  duty 
is  improperly  performed,  as  exempt  from  any  action  for 
negligence  at  the  suit  of  the  party  grieved  (?).  It  is 
also  enacted  [that  no  imder-sheriff  shall  abide  in  his 
office  above  one  year(?w);  and  if  he  does,' by  statute 
23  Hen.  VI.  c.  8,  he  forfeits  200?.,  a  very  large  penalty 
in  those  early  days  (h).  J  It  is  further  provided,  with 
respect  to  this  officer,  that  if  the  sheriff  dies,  the  under- 
sheriff  shall  continue  in  office  until  a  new  high  sheriff  is 
appointed  (o). 

[Bailiffs  or  sheriffs'  officers  (p)  are  either  bailiffs  of 
hundreds  or  bound  {q)  bailiffs.  Bailiffs  of  hundreds  are 
appointed  over  those  respective  districts,  by  the  sheriffs, 
to  collect  fines  therein,  and  summon  juries ;  to  attend  the 
judges  and  justices  at  the  assizes  and  quarter  sessions ; 
and  also  to  execute  writs  and  processes  in  the  several 
hundreds  (r).  But,  as  these  are  generally  plain  men,  and 
not  thoroughly  skilled  in  this  latter  part  of  their  office, 
that  of  serving  writs  and  making  arrests  and  executions, 

(Jt)  As  to  this  liability,  see  the  c.  95  (as  to  whom  see  sects.  31—34 

authorities  cited,  vide  sup.  p.  668,  of  that  statute ;    12  &  13  Vict.  t. 

n.  (t).  101,  s.  10  ;  13  &  14  Vict.  c.  61,  s.  4; 

(0  Cameron  v.  Eeynolds,  Cowp.  19  &  20  Vict.  c.  108,  ss.  14,  16,  55, 

403.  60,  83,  84 ;  30  &  31  Vict.  c.  142, 

(m)  Stat.  42  Edw.  3,  c.  9.  s.  30 ;  Eules  and  Orders  for  regu- 

(to)  It  was  formerly  prohibited  to  lating  the  Practice  of  the  County 
under-sheriffs  and  sheriffs'  oflacers  Courts,  18G7,  21 — 35),  and  iailiffs 
to  practise  as  attornies  ;  (stat.  1  of  inferior  cotirts  generally  ;  as  to 
Hen.  5,  c.  4;)  but  the  prohibition  is  whom,  see  7  &  8  Vict.  c.  19  ;  Bra- 
repealed  by  6  &  7  Vict.  o.  73.  ham  v.  Watkins,  16  Mee.  &  W.  77 ; 

(o)  3  Geo.  1,  c.  15,  s.  8.  Tarrant  v.  Baker,  14  C.  B.  199. 

{p)  'Besides  the  sheriff 's  iailiffs  {q)  Called  by  Blackstone  "spe- 

here  mentioned,  and  bailiffs  of  li-  cial,"  as  well  as  "  bound "'  bailiffs. 
berties    mentioned,    sup.    p.    669,  (?•)  As  to  bailiffs'  fees,  see  Wal- 

there  are  also  bailiffs  of  the  county  hank  v.  Qnarterman,  3  C.  B.  94. 
courts  established  Jy  9  #  10  Vict. 
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[it  is  now  usual  to  join  other  bailiffs  with  them ;  who  are 
generally  mean  persons,  employed  by  the  sheriffs  on  ac- 
count only  of  their  adroitness  and  dexterity  in  hunting 
and  seizing  their  prey.  J  The  sheriff  being  civilly  re- 
sponsible for  the  official  [misdemeanors  of  these  bailiffs  («), 
they  are  therefore  annually  bound  to  him  in  an  obligation 
with  sureties  for  the  due  execution  of  their  office ;  and 
thence  are  called  bound-bailiffs,  which  the  common  people 
have  corrupted  into  a  much  more  homely  appellation.] 
It  is  to  be  observed,  however,  that  besides  these  officers 
the  sheriffs  may  appoint,  at  the  application  of  a  party  in 
a  civil  suit,  persons  named  by  such  party,  for  the  purpose 
of  executing  some  particular  process  therein.  Persons 
so  appointed  are  called  special  bailiffs ;  and  whenever 
a  party*  thus  chooses  his  own  officers,  it  is  held  to  dis- 
charge the  sheriff  from  aU  responsibility  for  what  is  done 
by  them  in  the  execution  of  the  process  (m). 

[Graolers  are  also  the  servants  of  the  sheriff,]  and  (in 
civil  cases)  he  is  [responsible  for  their  conduct.  Their 
business  is  to  keep  safely  all  such  persons  as  are  com- 
mitted to  them  by  lawful  warrant :  and,  if  they  suffer 
any  such  to  escape,  the  sheriff  shall  answer  it,  in  a  civil 
case,  to  the  party  injured  [x) ;]  on  which  account  the 
gaoler  of  any  prison  in  which  debtors  are  confined  is 
required  by  28  &  29  Vict.  c.  126,  s.  59,  to  give  security 
to  the  sheriff  for  their  safe  custody.  And,  if  a  criminal 
should  escape,  the  sheriff  was  formerly  answerable  to  the 
crown,  but  by  the  Act  just  mentioned  (sect.  60)  he  is 
made  no  longer  liable  for  the  escape  of  any  prisoner  other 
than  a  debtor.  The  abuses  of  gaolers  are  repressed,  and 
the  treatment  of  their  prisoners  regulated,  by  many  useful 

(*)  Drake  v.  Sykes,  7  T.  E.  113  ;  Mee.  &  W.  42  ;   Botten  v.  Tomliu- 

Barsham  v.  Bullock,  10  A.  &  E.  23.  son,  16  L.  J.  (C.  B.)  138. 

(u)  See  Pord  v.  Leche,  6  Ad.  &  (»)  Dalt.  c.  118  ;   Mitton's  case 

El.  699;  Balson  v.  Meggat,  i  Dowl.  4  Eep.  34. 
557 ;    Alderson  v.  Davenport,  13 
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enactments,  which  we  shall  have  occasion  to  notice  in 
another  place  {y). 

[The  vast  expense  which  custom  had  introduced  in 
serving  the  office  of  high  sheriff  at  one  period  grew  to 
such  a  burthen  to  the  subject,  that  it  v.as  enacted  by 
statute  13  &  14  Car.  II.  c.  21,  that  no  sheriff  (under 
the  penalty  of  200Z.)  shall  keep  any  table  at  the  assizes 
except  for  his  own  family,  or  give  any  presents  to  the 
judges  or  their  servants,  or  have  more  than  forty  men 
in  livery :  yet,  for  the  sake  of  safety  and  decency,  he 
may  not  have  less  than  twenty  men  in  England  and 
twelve  in  Wales  (z).] 

II.  [The  office  of  the  Coroner  is  also  a  very  antient 
one  at  the  common  law  (a).  He  is  called  coroner,  coro- 
nator,  because  he  hath  principally  to  do  with  pleas  of  the 
crown,  or  such  wherein  the  sovereign  is  more  immedi- 
ately concerned  (&).  And  in  this  light,  the  lord  chief 
justice  of  the  Queen's  Bench  is  the  principal  coroner  in 
the  kingdom ;  and  may  (if  he  pleases)  exercise  the  juris- 
diction of  a  coroner  in  any  part  of  the  realm  (c).  But 
there  are  also  particular  coroners  for  every  county  in 
England;  usually  four,  but  sometimes  six,  and  some- 
times fewer  {d).  This  officer  is  of  equal  antiquity  with 
the  sheriff  (e);  and  was  ordained  with  him  to  keep  the 
peace,  when  the  earls  gave  up  the  wardship  of  the 
county.] 

The  coroner  is  chosen  by  the  freeholders  at  a  county 
court  (/)  held  for  that  purpose,  [as  by  the  policy  of  our 
antient  laws  were  the  sheriffs  themselves,  the  conser- 

(y)  Vide  post,  bk.  IV.  pt.  ill.  c.  Duties  of  Coronersj  Com.  Dig.  Of- 

VI.  ficer,  G. 

(z)  London,  Westmoreland  and  (J)  2  Inst.  31;  4  Inst.  271. 

counties  corporate  are  excepted  from  (c)  4  Rep.  57. 

this  Act,  which  was  made  perpetual  ^d  )  F.  N.  B.  163. 

by  1  Jac.  II.  c.  17  (see  26  &  27  (e)  Mirrour,  c.  1,  s.  3. 

Vict.  c.  125,  s.  1,  et  sched.)  (/)  Vide  sup.  p.  667. 

(ff)  See  Jervis  on  the  Office  and 

VOL.  II.  ^  ^ 
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[vators  of  the  peace,  and  all  other  officers  who  were 
concerned  in  matters  that  affected  the  liberty  of  the 
people  (A),  and  as  were  also  the  verderors  of  the  forest, 
whose  business  it  was  to  stand  between  the  prerogative 
and  the  subject  in  the  execution  of  the  forest  laws  (i). 
For  this  purpose  there  is  a  writ  at  common  law,  de  coro- 
natore  eligendo  {j) :  in  which  it  is  expressly  commanded 
the  sheriff  "  quod  talem  eligi  faciat,  qui  melius  et  sciat, 
et  velit,  et  possit,  officio  illi  intendere."  And  in  order  to 
effect  this  more  surely,  it  was  enacted  by  the  statute  of 
Westminster  the  first  (A),  that  none  but  lawful  and  dis- 
creet knights  should  be  chosen  as  coroners,  and  there  was 
an  instance  in  the  fifth  year  of  Edward  the  third,  of  one 
being  removed  from  his  office  because  he  was  merely  a 
merchatnt(Z).  But  subsequently  it  was  thought  suffi- 
cient (m)  if  a  man  had  lands  enough  to  be  made  a  knight,] 
that  is,  lands  to  the  amount  of  20?.  per  annum  (w) ;  a 
qualification  very  inadequate  in  modern  times  to  the  ob- 
ject. And  accordingly  Blackstone  complains  that  the 
coronership  was  in  his  time  no  longer  undertaken  by 
gentlemen  of  property ;  and  that  [though  formerly  no 
coroner  would  condescend  to  be  paid  for  serving  their 
country,  yet  for  many  years  past  they  had  only  desired 
to  be  chosen  for  the  sake  of  the  perquisites  (o).]  In  our 
own  times,  however,  the  coroners  are  in  general  persons 
of  unquestionable  respectability,  and  their  position  in 
life  such  as  to  cast  no  discredit  on  the  employment. 

By  7  &  8  Vict.  c.  92  (■p),  coroners  may  be  appointed 
for  districts  within  counties,  instead  of  for  the  county 
at  large,  if  it  shall  have  been  duly  divided  into  several 
districts  for  such  purpose ;  and  by  this  Act,  as  well  as 

{K)  2  Inst.  568.  Dig.  Officer,  G.  4. 

(i)  Vide  sup.  vol.  I.  p.  686.  (»)  Vide  sup.  vol.  I.  p.  197 . 

(j)  r.  N.  B.  163.    See  23  &  24  (o)  1  Bl.  Com.  p.  348. 

Vict.  c.  116,  s.  9.  \p)  Repealing  58  Geo.  3,  c.  95. 

(A)  3  Edw.  1,  c.  10.  See  Queen  v.  Lechmere,  16  Q.  B. 

(Z)  2  Inst.  32.  284. 
(ot)  p.  N.  B.  163,  164  J  see  Com. 
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by  23  &  24  Vict,  c.  116,  provisioBS  are  made  as  to 
the  manner  of  their  election  (y) ;  and,  by  the  latter  sta- 
tute, all  former  provisions  for  the  remuneration  of  county 
coroners  by  fees,  mileage  and  allowances  are  repealed, 
and  in  lieu  thereof  they  are  to  be  paid  by  salary  (r);  and 
if  any  coroner  shall  refuse  or  neglect  to  hold  an  inquest, 
it  shall  be  lawful  for  the  attorney-general  to  apply  to 
the  Court  of  Queen's  Bench,  for  a  rule  to  show  cause 
why  such  inquest  should  not  be  held  (s).  With  respect 
to  the  election  of  coroners,  however,  it  is  to  be  observed 
that  the  crown,  and  certain  lords  of  franchises  having  a 
charter  from  the  crown  for  that  purpose,  may  appoint 
coroners  for  certain  precincts  or  liberties,  by  their  own 
mere  grant,  and  without  election  (t) ;  and  that  by  5  &  6 
Will.  IV.  c.  76,  ss.  62,  64,  the  council  of  every  borough 
in  which  a  separate  court  of  quarter  session  shall  be 
holden,  shall  appoint  a  fit  person  to  be  coroner  for  the 
borough ;  but  in  other  boroughs  the  coroner  for  the 
county  at  large  is  to  act  (m). 

[The  coroner  is  chosen  for  life ;  but  may  be  removed 
by  being  made  sheriff,  which  is  an  office  incompatible 
with  the  other :  or  by  the  writ  de  coronatore  exonerando, 
for  a  cause  to  be  therein  assigned ;  as  that  he  is  engaged 
in  other  business,  is  incapacitated  by  years  or  sickness, 
hath  not  a  sufficient  estate  in  the  county,  or  lives  in  an 
inconvenient  part  of  it  (f ).]  And  by  25  Geo.  II.  c.  29, 
and  23  &  24  Vict.  c.  116,  s.  6,  extortion,  neglect,  inability 
or  misbehaviour  are  also  made  causes  of  removal  (w). 

By  6   &  7  Vict.  c.  83,  reciting  that  the  coroners  of 


{q)  As  to  the  election  of  the  coro-  (s)  Sect.  5. 

ners  for  the  counties  of  Durham  and  (t)  See  sect.  9. 

of  Chester,  see  7  Will.  4  &  1  Vict.  (?«)  See  Queen  v.  Grimshaw,  16 

c.  64,  and  23  &  24  Vict.  c.  116,  Q  B.  747. 
s.  7.  (")  F.  N.  B.  163,  1G4.     See  Ex 

(?•)  23  &  24  Vict.  ^  116,  s.  3.  parte  Parnell,  1  Jac.  &  Walk.  451. 
This  provision  does  not  extend  to  (iv)  See  Ee  Ward,  30  L.  J.  775 

any  hut  county  coroners.  (Ch.). 

XX  2 
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boroughs  and  liberties  are  empowered  by  law  to  appoint 
deputies  to  act  in  their  stead  in  certain  cases,  but  that 
the  coroners  of  counties  are  not, — it  is  provided  that  it 
shall  be  lawful  for  every  coroner  of  a  county,  city, 
riding,  liberty,  or  division,  by  writing  under  his  hand 
and  seal,  to  appoint  from  time  to  time  a  proper  person 
(to  be  approved  by  the  lord  chancellor)  to  act  for  him  as 
his  deputy  in  the  holding  of  inquests,  during  his  ill?;iess 
or  absence  from  any  lawful  or  reasonable  cause  (v). 

[The  oflSce  and  power  of  a  coroner  are  either  judicial 
or  ministerial,  but  principally  Jwtfecm/.  This  is  in  great 
measure  ascertained  by  statute  4  Edward  I.,  de  officio 
coronatoris  :'\  and  consists,  first,  and  principally,  [in 
inquiring,  when  any  person  is  slain,  or  dies  suddenly, 
or  in  prison,  concerning  the  manner  of  his  death.]  When 
such  a  death  happens,  it  is  the  duty  of  the  township  to 
give  notice  of  it  to  the  coroner  {w) ;  upon  which  he  is 
to  issue  a  precept  to  the  constables  of  the  four,  five,  or 
six  next  townships,  to  return  a  competent  number  of 
good  and  lawful  men  to  appear  before  him  at  such  a 
place,  to  make  an  inquisition  concerning  the  matter  (a;). 
This  inquisition  must  be  held  before  the  coroner  as  pre- 
siding officer,  and  the  court  held  before  him  on  this 
occasion  is  a  court  of  record  (y).  The  jury — who  must 
consist  of  twelve  at  least  (z)— are  to  be  sworn  and  charged 
by  the  coroner,  to  inquire  how  the  party  came  by  his 
death  (a).  The  inquisition  [must  be  had  super  visum 
corporis  ;  for  if  the  body  be  not  found,  the  coroner  can- 
not sit,J  except  by  virtue  of  a  special  commission  is- 

(d)  As  to  what  is  a  "  lawful  and  to  inquests  held  by  coroners  in  virtue 

reasonable  cause,"  see  E.  v.  Perkin,  7  of  their  office  (6  Geo.  i,  c.  50,  s. 

Q.  B.  165.    As  to  a  deputy  coroner,  52). 

see  also  Ex  parte  Deputy  Coroner  (y)  4  Inst.  271.    As  to  the  right 

for  Middlesex,  6  H.  &  N.  501.  of  the  public  to  be  present,  see  Gar- 

(ro)  See  K.  v.  Justices  of  Kent,  nett  «.  Ferrand,  6  B.  &  C.  626. 

11  East,  230.  (i)  2  Hale's  P.  C.  59. 

(fc)  The  qualification  required  for  (a)  Ibid.  60. 
jurors  at  nisi  prius  does  not  apply 
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sued  for  the  purpose  {b).  [By  the  common  law  he  was 
also  to  sit  at  the  very  place  where  the  death  happened,] 
though  not  necessarily  at  the  same  place  where  the 
body  was  viewed ;  for  the  jury  might  adjourn  elsewhere 
to  see  the  body,  if  found  more  convenient  (e).  But  now, 
by  6  &  7  Vict.  c.  12, — reciting  that  it  often  happens 
that  it  is  unknown  where  persons  lying  dead  have  come 
by  their  deaths,  and  also  that  such  persons  may  die  in 
other  places  than  those  in  which  the  cause  of  death  hap- 
pened,— it  is  provided,  that  the  coroner  only  within  whose 
jurisdiction  the  body  shall  be  li/inff  dead,  shall  hold  the 
inquest,  though  the  cause  of  death  may  not  have  arisen 
within  his  jurisdiction.  And  that  in  the  case  of  any 
body  found  dead  in  the  sea,  or  any  creek,  river,  or  navi- 
gable canal  within  the  flowing  of  the  sea,  (where  there 
shall  be  no  deputy  coroner  for  the  jurisdiction  of  the 
admiralty  of  England,)  the  inquest  shall  be  held  only 
by  the  coroner  having  jurisdiction  in  the  place  where  the 
body  shall  be  first  brought  to  land(£^;.  And  further, 
that,  for  the  purpose  of  inquests,  every  detached  part  of 
a  county,  riding  or  division,  shall  be  deemed  to  be  within 
that  county,  riding  or  division  by  which  the  same  is 
wholly  surrounded ;  or  where  it  is  partly  surrounded  by 
two  or  more  counties,  ridings,  or  divisions,  within  that 
one  with  which  it  has  the  largest  common  boundary. 

Upon  this  inquisition  the  coroner  and  jury  must  hear 
such  evidence  as  is  offered,  either  on  the  part  of  the 
Crown,  or  of  any  person  suspected ;  and  it  is  to  be  given 
upon  oath  (e).  By  6  &  7  Will.  IV.  c.  89,  it  is  moreover 
provided,  that  whenever  it  shall  appear  to  the  coroner 
that  the  deceased  was  attended  at  his  death,  or  during 

(S)  2  Hale's  P.  C.  58 ;  2  Hawk.  c.  9,  (<0  E.  v.  Hinde,  5  Q.  B.  944  ;  R. 

s.  23 ;  R.  V.  Ferrand,  3  B.  &  Aid.  260.  v.  Ellis,  2  Cai-.  &  Kir.  470. 

(r)  2  Hawk.  P.  C.  c.  9,  s.  25;  R.  («)  R.  v.  Scorey,  1  Leach,  C.  C. 

V.   Great  Western   Railway   Com-  50  ;  2  Hale's  P.  C.  62. 
pany,  3  Q.  B.  340. 


678   BK.  IV,  OF  PUBLIC  RIGHTS.  —  PT.  I.  CIVIL  GOVERNMENT. 

his  last  illness,  by  any  legally  qualified  medical  practi- 
tioner, he  may  order  his  attendance  as  a  witness  at  the 
inquest;  and,  where  the  deceased  was  not  so  attended, 
the  attendance  of  any  legally  qualified  medical  practi- 
tioner, being  at  the  time  in  actual  practice  in  or  near 
the  place  where  the  death  happened.  He  may  also 
direct  the  performance  of  a  post  mortem  examination, 
with  or  without  an  analysis  of  the  contents  of  the 
stomach  or  intestines;  provided  however,  that  if  a 
sworn  statement  be  made  to  him  of  the  belief  of  the 
party  sworn,  that  the  death  was  caused  entirely  or  in 
part  by  the  improper  or  negligent  treatment  of  any 
person,  such  person  shall  not  be  allowed  to  perform 
or  assist  at  the  post  mortem  examination.  It  is  also 
enacted,  that  when  it  shall  appear  to  the  majority  of  the 
jury  that  the  cause  of  death  has  not  been  satisfactorily 
explained  by  the  witnesses  in  the  first  instance,  they 
may  name  to  the  coroner,  in  writing,  any  other  legally 
qualified  practitioner  or  practitioners,  and  require  their 
attendance  as  witnesses,  or  for  the  performance  of  a  post 
mortem  examiaation,  whether  one  shall  have  been  pre- 
viously performed  or  not.  And  further,  that  all  such 
medical  witnesses  shall  be  allowed  remuneration  for  their 
attendance  and  trouble ;  and  on  the  other  hand  shall 
forfeit  51.  for  every  neglect  to  obey  an  order  for  their 
attendance;  with  a  proviso,  however,  that  in  case  of 
death  in  any  hospital,  infirmary,  or  lunatic  asylum,  no 
remuneration  shall  be  allowed  to  any  person  whose  duty 
it  was  to  attend  the  deceased  as  a  medical  officer  of  the 
institution. 

The  verdict  must  be  found  with  the  concurrence  of 
at  least  twelve  of  the  jury(/),  and  provisions  are  made 

(/)  See  2  Hale's  P.  C.  161 ;  Lam-  directed,  after  the  inquest,  to  inform 

bert  «.  Taylor,  4  B.  &  C.  148.    By  the  registrar  of  deaths  of  the  finding 

6  &  7  Will.  4,  c.  86,  s.  5,  and  21  &  of  the  jury,  as  to  the  particulars  of 

22  Vict.  c.  25,  s.  5,  the  coroner  is  death  required  to  he  registered. 
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by  6  &  7  Vict.  c.  83  to  preyent  the  inquisition  from 
being  quashed  on  account  of  merely  technical  defects  (jj). 
[If  any  person  be  found  guilty  thereby  of  murder  or 
other  homicide,  the  coroner  is  to  commit  him  to  prison 
for  further  trial,  and  is  also  to  inquire  concerning  his 
lands,  goods  and  chattels  which  are  forfeited  tliere- 
by  {h) ;]  and  he  must  certify  the  whole  of  this  inqui- 
sition, [under  his  own  seal  and  the  seals  of  the  jurors, 
together  with  the  evidence  thereon,  to  the  Court  of 
Queen's  Bench,  or  the  next  assizes  (?).]  Moreover,  by 
7  Geo.  IV.  c.  64,  s.  4,  the  coroner,  upon  every  inqui- 
sition before  him  taken,  whereby  a  person  shall  be  in- 
dicted for  manslaughter  or  murder,  or  as  an  accessory 
to  murder  before  the  fact,  shall  put  in  writing  the  evi- 
dence or  so  much  thereof  as  shall  be  material  (A);  and 
shall  have  authority  to  bind  by  recognizance  all  who 
know  or  declare  any  thing  material  touching  such  offence 
to  appear  at  the  court  at  which  the  trial  is  to  be,  to 
prosecute  or  give  evidence  against  the  party  charged: 
and  shall  certify  and  subscribe  the  same  evidence,  and 


{g)  As  to  the  form  of  the  inqui-  son  charged  with  murder  shall  ac- 

sition,  and  the  objections  that  may  tually  take  place  on  the  coroner's 

arise  thereto,  see  R.  v.  Evett,  6  B.  inquisition.    An  indictment  charg- 

&  C.  247  j  In  re  Culley,  5  B.  &  Ad.  ing  the  murder  is,  in  practice,  laid 

230  ;    Ex  parte  Daws,  8  A.  &  E.  before  the  grand  jury  at  the  same 

936.     See  also  G  &  7  Will,  i,  c.  86 ;  assizes  to  which  that  inquisition  is 

21  Vict.  e.  25,  s.  5.  returned,  and  if  a  "true  bill"  is 

(Ji)  Formerly,  he  had  also  to  in-  found,  the  person  accused  is  tried  on 

quire  whether  any  deodand  had  be-  such  indictment,  and   if  acquitted 

come  due  by  the  death  ;  as  to  which,  thereon  no  evideiice  is  commonly 

vide  sup.  p.  586,  adduced  by  the  crown  in  support  of 

(/)  Stat.  33  Hen.  8,  c.  12  ;  1  &  2  the  coroner's  inquisition,  and  the 

Phil.  &  Mary,  c.  13 ;  2  West.  Symb.  same  com-se  is  generally  pursued  in 

s.  310  J  Cromp.  264 ;  Tremain's  P.  the  event  of  the  biU  for  murder  iu>t 

C.  621.     As  to  a  seco«(Z  inquisition,  being  found  by  the  grand  jury, 
see  Reg.  -b.  White,  6  Jur.  (N.  S.)  (A)  See    Reg.  ii.  Mcintosh,    32 

750.     It  may  be  worth  remark,  that  L.  T.  146  (Q.  B.) 
it  is  not  usual  that  the  trial  of  aper- 

X  X  4 


680  BK.  IV.  or  PUBLIC  RIGHTS. — PT.  I.  CIVIL GOVEENMENT. 

all  such  recognizances,  and  also  the  inquisition;  and 
deliver  the  same  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be,  before  or  at  the  opening  of 
the  court  (z).  And  by  22  Vict.  c.  33,  if,  on  the  in- 
quiry before  the  coroner,  a  verdict  of  manslaughter 
against  any  person  shall  be  found,  the  coroner  may  at 
his  discretion  accept  sufficient  bail  for  the  person  so 
charged,  for  his  appearance  to  take  his  trial  at  the  next 
assize  and  general  gaol  delivery  for  the  county  (_/). 

It  may  be  noticed  here  that,  by  the  Capital  Punish- 
ment Amendment  Act,  1868  (31  Vict.  c.  24),  the  coroner 
of  the  jurisdiction  to  which  the  prison  belongs,  whereia 
judgment  of  death  is  executed  on  any  offender,  is  ex- 
pressly required  to  hold  an  inquest  on  the  body  within 
twenty-four  hours  after  the  execution,  and  to  inquire 
thereat  into  and  ascertain  the  identity  of  the  body,  and 
whether  the  judgment  was  duly  executed  on  the  offender; 
and  it  is  directed  that  at  such  inquest  neither  any  officer 
of  the  prison,  nor  any  prisoner  confined  therein,  shall  be 
a  juror  (A). 

[Another  branch  of  the  coroner's  office  is  to  inquire 
concerning  shipwrecks,  and  certify  whether  wreck  or 
not,  and  who  is  in  possession  of  the  goods  (?).  Concern- 
ing treasure  trove  (jw),  he  is  also  to  inquire  who  were 

(i)  In  cases  of  suicide,  when  the  of  nine  and  twelve  at  night,  and 

coroner's  jury  returned  a  Terdict  without  the  rites  of  Christian  burial, 

that  the  person  died  felo  de  se,  it  C^')  As  to  the  expenses  of  the 

was  until  recently  customary  for  the  inquest  (including  the  payments  to 

coroner,  or  other  officer  holding  the  the  medical  witnesses),  they  are  paid 

inquest,  to  direct  that  the  remains  out  of  the  county  or  borough  rate 

should  be  interred  in  some  public  according  to  a  scale  settled  by  the 

highway,  a  stake  being  previously  justices  at  quarter  sessions.     See  7 

di-iren  through  the  body.    But  this  Will.  4  &  1  Vict.  c.  68,  ss.  2,  3. 

barbarous  usage  is  now  at  an  end ;  (Ji)  31  Vict.  c.  24,  s.  5.    As  to 

it  being  directed  by  4  Geo.  4,  c.  52,  this  Act,  vide  post,  vol.  IV.  p.  165. 

that  such  persons  shall  be  privately  (J)  As  to  wreck,  vide  sup.  p.  576. 

interred  in  the  usual  churchyard  or  («s)  As  to  treasure  trove,  vide 

burial  place  ;  but  between  the  hours  sup.  p.  581.. 
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[the  finders,  and  where  it  is ;  and  whether  any  one  be 
suspected  of  having  found  and  concealed  a  treasure  (m).J 

The  coroner  is  also  a  conservator  of  the  king's  peace, 
and  becomes  a  magistrate  by  virtue  of  his  appointment, 
having  power  to  cause  felons  to  be  apprehended,  whether 
an  inquisition  had  been  found  against  them  or  not  (o). 

[The  ministerial  office  of  the  coroner  is  only  as  the 
sheriff's  substitute]  in  executing  process.  [For  when 
just  exception  can  be  taken  to  the  sheriff  for  suspicion  of 
partiality,  — as  that  he  is  himself  interested  in  the  suit, 
or  of  kindred  to  either  plaintiff  or  defendant, — the  pro- 
cess must  then  be  awarded  to  the  coroner,  instead  of  the 
sheriff,  for  execution  of  the  king's  writ(j9), 

III.  The  next  species  of  subordinate  magistrates  that 
we  are  to  consider,  are  Justices  of  the  Peace :  the  prin- 
cipal of  whom  is  the  custos  rotulorum,  or  keeper  of  the 
records  of  the  county  (q).  The  common  law  hath  ever 
had  a  special  care  and  regard  for  the  conservation  of  the 
peace ;  for  peace  is  the  very  end  and  foundation  of  civil 
society.  And,  therefore,  before  the  present  constitution 
of  justices  was  invented,  there  were  peculiar  officers  ap- 
pointed by  the  common  law  for  the  maintenance  of  the 
public  peace.  Of  these  some  had,  and  still  have,  this 
power  annexed  to  other  offices  which  they  hold :  others 
had  it  merely  by  itself,  and  were  thence  named  custodes 
or  conservatores  pads.  Those  that  were  so  virtute  officii 
still  continue ;  but  the  latter  sort  are  superseded  by  the 
modern  justices. 

The  king  is  by  his  office  and  dignity  royal  the  prin- 
cipal conservator  of  the  peace  within  all  his  dominions  (r) ; 

(m)  "  That    may  be   well    per-  (o)  Jervis  on  Coroners,  2nd  ed. 

ceiyed,"  saith  the  old   statute    of  p.  30. 

Edward  the  first,  "where  one  lireth  {p)  4  Inst.  271. 

"  riotously,   haunting  taverns,  and  {q^  As  to  the  eustos  rotvlonim, 

"  hath  done  so  of  long  time."    (1  see  3  &  4  Edw.  6,  c.  1;  Harding  v. 

Bl.  Com.  349.)  Pollock,  6  Bing.  25  ;  4  Bl.  C.  272. 

(r)  Lambard,  Eirenaich.  12. 
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[and  may  give  authority  to  any  other  to  see  the  peace 
kept,  and  to  punish  such  as  break  it :  hence  it  is  called 
the  king's  peace  (s).  The  lord  chancellor  or  keeper ;  the 
lord  treasurer ;  the  lord  high  steward  of  England ;  the 
lord  mareschal  and  the  lord  high  constable  of  England, 
(when  any  such  officers  are  in  being) ;  and  all  the  jus- 
tices of  the  Court  of  Queen's  Bench  (by  virtue  of  their 
offices) ;  and  the  master  of  the  rolls  (by  prescription); — 
are  general  conservators  of  the  peace  throughout  the 
whole  kiDgdom,  and  may  commit  all  breakers  of  it,  or 
bind  them  in  recognizances  to  keep  it{t);  the  other 
judges  are  only  so  in  their  own  courts.  The  coroner 
is  also,  (as  we  have  seen,)  a  conservator  of  the  peace 
within  his  own  county  (m),  as  is  also  the  sheriff(a;) ;  and 
both  of  them  may  take  a  recognizance  or  security  for  the 
peace.  Constables,  tything  men,  and  the  like,  are  also 
conservators  of  the  peace  within  their  own  jurisdiction  ; 
and  may  apprehend  all  breakers  of  the  peace,  and  com- 
mit them  till  they  find  sureties  for  their  keeping  it  (y). 

Those  that  were,  without  any  office,  simply  and  merely 
conservators  of  the  peace,  either  claimed  that  power  by 
prescription  (z) ;  or  were  bound  to  exercise  it  by  the 
tenure  of  their  lands  (a) ;  or,  lastly,  were  chosen  by  the 
freeholders  in  full  county  court  before  the  sheriff, — the 
writ  for  their  election  directing  them  to  be  chosen  "  de 
prohioribus  et  potentioribus  comitatus  sui  in  custodes  pa- 
ds^' {b).  But  when  Queen  Isabel,  the  wife  of  Edward 
the  second,  had  contrived  to  depose  her  husband  by  a 
forced  resignation  of  the  Crown,  and  had  set  up  his  son 
Edward  the  third  in  his  place,  this  being  a  thing  then 
without  example  in  England,  it  was  feared  would  much 
alarm  the  people  ;  especially  as  the  old  king  was  living, 
though  hurried  about  from  castle  to  castle,  till  at  la§t  he 

(s)  Vide  sup.  p.  538.  (  y)  Lamb.  14. 

it)  Lamb.  12.  («)  Ibid.  15. 

{u)  Britton,  3  ;  vide  sup.  p.  673.  (a)  Ibid.  17. 

(a!)  F.N,  B.81.  (*)  Ibid.  16. 
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[met  with  an  untimely  death.  To  prevent  therefore  any 
risings  or  other  disturbance  of  the  peace,  the  new  king 
sent  writs  to  all  the  sheriffs  ia  England, — the  form  of 
which  is  preserved  by  Thomas  Walsingham, — giving  a 
plausible  account  of  the  manner  of  his  obtaining  the 
Crown  (c) ;  to  wit,  that  it  was  done  ipsius  patris  bene  pla- 
cito  ;  and  withal  commanding  each  sheriff  that  the  peace 
be  kept  throughout  his  bailiwick,  on  pain  and  peril  of 
disinheritance,  and  loss  of  life  and  limb.  And  in  a  few 
weeks  after  the  date  of  these  writs,  it  was  ordained  in 
parliament,  that,  for  the  better  maintaining  and  keeping 
of  the  peace  in  every  county,  good  men  and  lawful,  which 
were  no  maintainors  of  evil,  or  barretors,  should  be  as- 
signed to  keep  the  peace  (rf).  And  in  this  manner,  and 
upon  this  occasion,  was  the  election  of  the  conservators 
of  the  peace  taken  from  the  people,  and  given  to  the 
king  (e) ;  this  assignment  being  construed  to  be  by  the 
king's  commission  (/).  But  still  they  were  only  called 
conservators,  wardens,  or  keepers  of  the  peace,  till  the 
statute  34  Edw.  III.  c.  1,  gave  them  the  power  of  trying 
felonies ;  when  they  acquired  the  more  honourable  appel- 
lation of  justices  Cy).] 

The  justices  of  the  peace  for  the  county  Qi)  are  usu- 
ally selected  on  the  recommendation  of  the  lord  lieu- 
tenant, and  are  appointed  [by  special  commission  under 

(e)  Hist.  A.D.  1327.  is  for  the  moat  part  similar  to  that 

{d)  St.  1  Edw.  8,  St.  2,  c.  16.  of  the  county  justices  within  their 

(c)  Lamb.  20.  county),  vide  post,  vol.  iii.  p.  158. 

(/)  St.  4  Edw.  3,  c.  2 ;  18  Edw.  As  to  the  justices  ia  and  near  the 

3,  St.  2,  c.  2.  metropolis,  (and  the  commissionera 

(^)  Lamb.  23  ;  36  Edw.  3,  st.  1,  and  assistant  commissioners,  reeeirer 

c.  12.    As  to  the  origin  of  the  jus-  and  constables  of  the  police  of  the 

tices  of  peace,  see  Hist.  Eng.  Law,  metropolis,)  see  10  Geo.  4,  c.  44 ;  2 

by  Reeves,  vol.  ii.  p.  472 ;  vol.  iii.  &  3  Vict.  c.  47,  c.  71 ;  3  &  4  Vict. 

pp.  216,  242,  265,  290 ;  vol.  iv.  p.  c.  84,  c.  89  ;  11  &  12  Vict.  c.  42,  s. 

154.    See  also  Harding  v.  Pollock,  29 ;  c.  43,  s.  33 ;  17  &  18  Vict.  c. 

6  Bing.  25.  94  (sched.  B)  ;   18  &  19  Vict.  c. 

(/t)  As  to  the  justices  in  horcmgU  120,  s.  245 ;  19  &  20  Vict.  c.  2 ;  20 

(whose  office  within  their  borough  &  21  Vict.  c.  64 ;    22  &  23  Vict, 
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[the  Great  Seal,  the  form  of  which  was  settled  by  all  the 
judges,  in  the  year  1590,]  and  continues  with  little  al- 
teration to  this  day  (i).  [This  appoints  them  all,  jointly 
and  severally,  to  keep  the  peace  in  the  particular  county 
named  (k) :  and  any  two  or  more  of  them  to  inquire  of 
and  determine  felonies  and  other  misdemeanors  in  such 
county  committed;  in  which  number  some  particular 
justices,  or  one  of  them,  are  directed  to  be  always  in- 
cluded, and  no  business  to  be  done  without  their  pre- 
sence ;  the  words  of  the  commission  running  thus,  quorum 
aliquem  vestrum  A.  B.  C.  D.  8sc.  unum  esse  volumus ; 
whence  the  persons  so  named  are  usually  called  justices 
of  the  quorum.  And  formerly  it  was  customary  to  ap- 
point only  a  select  number  of  justices,  eminent  for  their 
skill  and  discretion,  to  be  of  the  quorum ;  but  now  the 
practice  is  to  advance  almost  all  of  them  to  that  dignity, 
naming  them  all  over  again  in  the  quorum  clause,  except 
perhaps  only  some  one  inconsiderable  person,  for  the 
sake  of  propriety ;  and  no  exception  is  now  allowable, 
for  not  expressing  in  the  form  of  the  warrants,  &c.  that 
the  justice  who  issued  them  is  of  the  quorum  (Z ).]  When 
any  justice  named  in  the  commission  [intends  to  act 
under  it,  he  sues  out  a  writ  of  dedimus  potestatem  from 
the  clerk  of  the  crown  in  Chancery,  empowering  certain 
persons  therein  named  to  administer  the  oaths  to  him.] 
These  are,  the  judicial  oath  prescribed  by  the  Pro- 
missory Oaths  Act,  1868  (to),  an  oath  of  qualification  as 

c.  14  ;  23  &  24  Vict.  e.  135  ;  24  &  c.  42,  s.  6.    As  to  their  jurisdiction 

25  Vict.  c.   51,  c.  124;   27  &  28  in  respect  of  &o?'o«^74s  within  their 

Vict.  c.  55  i  30  &  31  Vict.  c.  39  ;  31  county,  see  5  &  6  Will.  4,  c.*76,  s. 

&  32  Vict.  c.  67.  11.    As  to  their  power  in  detaclied 

(i)  Lamb.  43.    See  the  form  of  pajrtB  of  other  counties,  see  2  &  3 

the  writ,  ib.  36.  Vict.  c.  82  ;  11  &  12  Vict.  c.  42, 

(Ji)  As  to  the  power  of  a  county  s.  7. 

magistrate  to  act  in  coimties  oorpo-  (Z)  Stat.  26  Geo.  2,  c.  27  j  7  Geo. 

rate  and  other  places  of  exclusive  3,  c.  21  ;  4  Geo.  i,  c.  27. 

jurisdiction  within  the  county,  see  (?«,)  See  31  &  32  Vict.  c.  72,  s.  6, 

9  Geo.  1,  c.  7,  s.  3 ;  11  &  12  Vict.  and  Sched.  (Second  Part). 
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to  sufficiency  of  estate  (m),  and  the  oath  now  substituted 
for  the  oaths  of  allegiance,  supremacy,  and  abjuration  (w): 
and  having  taken  these,  he  is  as  liberty  to  act.  Justices 
of  the  peace  act  gratuitously,  receiving  neither  salary 
nor  fees  (o). 

[Touching  the  number  and  qualification  of  these 
justices,  it  was  ordained  by  statute  18  Edw.  III.  c.  2, 
that  two  or  three  of  the  best  reputation  in  each  county 
shall  be  assigned  to  be  keepers  of  the  peace.  But 
these  being  found  rather  too  few  for  that  purpose,  it 
was  provided  by  statute  34  Edw.  III.  c.  1,  that  one  lord 
and  three  or  four  of  the  most  worthy  men  in  the  county, 
with  some  learned  in  the  law,  shall  be  made  justices  in 
every  county.  But  afterwards  the  number  of  justices, 
through  the  ambition  of  private  persons,  became  so  large, 
that  it  was  thought  necessary  by  statute  12  Ric.  II.  c.  10, 
and  14  Ric.  II.  c.  11,  to  restrain  them,  at  first  to  six,  and 
afterwards  to  eight  in  each  county.  But  this  rule  is  now 
disregarded,  and  the  cause  seems  to  be — as  Lambard  ob- 
served long  ago — that  the  growing  number  of  statute 
laws  committed  from  time  to  time  to  the  charge  of  justices 
of  the  peace,  have  occasioned  also  (and  very  reasonably) 
their  increase  to  a  larger  number  (jo).  And  as  to  their 
qualifications,  the  statutes  just  cited  direct  them  to  be  of 
the  best  reputation,  and  most  worthy  men  in  the  county; 
and  the  statute  13  Eic.  II.  c.  7,  orders  them  to  be  of  the 
most  sufficient  knights,  esquires,  and  gentlemen  of  the 
law.     Also  by  statute  2  Hen.  V.  st.  1,  c.  4,  and  st.  2, 

(m)  See  18  Geo.  2,  c.  20.  to   appoint  paid  (or  stipendiary) 

(ft)  Vide  sup.  p.  429.  magistrates,  and  generally  with  ad- 

(o)  Even  the  antient  allowance  ditional  powers.    As  to  these,  see 

which  they  once  might  claim,  for  2  &  3  Vict.  c.  71,  s.  9;  11  &  12 

the  expenses   of   their  attendance  Vict.  u.  42,  s.  29 ;  u.   43,  o.  33 ; 

at  sessions,  has  been  now  abolished  17  &  18  Vict.  c.  20;  18  &  19  Vict. 

by  18  &  19  Vict.  c.  126,  s.  21.     On  c.  126,  ss.  16,  19 ;  21  &  22  Vict.  c. 

the  other  hand,  in  certain  populous  73  ;  26  &  27  Vict.  c.  97. 

districts,  viz.,  in  the  metropolis  and  {p)  Lamb.  34. 

elsewhere,  it  has  become  the  practice 
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[c.  1,  they  must  be  resident  in  their  several  counties,] 
though  by  11  Sc  12  Vict.  c.  42,  s.  5,  any  justice  of  the 
peace  for  two  or  more  adjacent  counties  may  act  in 
any  of  them,  if  resident  in  one  ( q).  And  because,  con- 
trary to  the  antient  statutes  above  mentioned,  [men  of 
small  substance  had  crept  into  the  commission,  whose 
poverty  made  them  both  covetous  and  contemptible,  it 
was  afterwards  enacted  by  statute  18  Hen.  VI.  c.  11, 
that  no  justice  should  be  put  in  commission  if  he  had  not 
lands  to  the  value  of  20Z.  per  annum.  And  the  rate  of 
money  being  greatly  altered  since  that  time,  it  is  now 
provided]  by  5  Geo.  II.  c.  18,  and  18  Geo.  II.  c.  20,  that 
every  justice  of  the  peace  acting  for  a  covmty,  (except 
such  privileged  persons  as  therein  mentioned,)  must  have 
in  possession,  and  for  his  own  benefit,  an  estate,  either 
legal  or  equitable,  of  freehold,  copyhold,  or  customary 
tenure,  in  fee,  for  life,  or  such  term  of  years  as  in  the 
Acts  specified,  of  the  clear  yearly  value  of  100/.  (r) ;  or 
else  a  reversion,  or  remainder  expectant  upon  such  lease 
as  therein  mentioned,  with  reserved  rents  of  the  clear 
yearly  value  of  300?.  per  annum  («).  Also,  to  prevent 
improper  practices,  it  has  been  laid  down  by  5  Geo.  II. 
c.  18,  c.  2,  that  no  proctor,  while  he  shall  continue  in 
practice  as  such,  shall  be  capable  of  being  a  justice  of 
the  peace  for  any  county;  and  by  6  &  7  Vict.  c.  73,  s.  33, 

{q)  As  to  certain  other  sections,  are  not  therefore  void,  though  he 

of  this  Act,  see  26  &  27  Vict.  c.  77.  acts  at  his  own  peril.      (Margate 

(r)  Blackstone  says  (vol.  i.  p.  Pier  Company  v.  Hannam,  3  B.  & 
353),  that  this  quaUfication  is  al-  AH.  266.)  By  11  &  12  Vict.  c.  42, 
most  an  equiyalent  to  the  20Z.  per  s.  31,  the  chief  magistrate  at  Bow- 
annum  required  in  Henry  the  sixth's  street  may  be  a.  justice  for  Berks 
time,  and  cites  Bishop  Fleetwood's  without  the  qualification.  And  by 
Chronicon  Pretioswm.  19  &  20  Vict.  c.  2,  there  is  a  similar 

(s)  As  to  what  is  a  sufficient  qua-  provision  as  to  the  assistant  commis- 

lification,  see  Pack  v.  Tarpley,  9  A.  sioners  of  police  of  the  metropolis, 

&  E.  468 ;  Woodward  v.  Watts,  2  in  their  capacity  of  justices  of  the 

Ell.  &  Bl.  452.    OfBcial  acts  done  peace  for  Middlesex,  &c. 
by  a  justice  not  properly  qualified, 
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a  similar  disqualification  attaches  to  practising  attomies 
and  solicitors  (t). 

[As  the  office  of  these  justices  is  conferred  by  the 
crown,  so  it  subsists  only  during  the  crown's  pleasure, 
and  is  determinable,  1 .  By  the  demise  of  the  crown ; 
that  is,  in  six  months  after  (m).  But  if  the  same  justice 
is  put  in  commission  by  the  successor,  he  shall  not  be 
obliged  to  sue  out  a  new  dedimus,  or  to  swear  to  his  qua- 
lification afresh  (a^)  ;  nor,  by  reason  of  any  new  commis- 
sion, to  take  the  oaths  more  than  once  in  the  same 
reign  ( y).  2.  By  express  writ  under  the  Great  Seal, 
discharging  any  particular  person  from  being  any  longer 
justice  {z).  3.  By  superseding  the  commission  by  writ 
of  supersedeas ;  which  suspends  the  power  of  all  the 
justices,  but  does  not  totally  destroy  it,  seeing  it  may  be 
revived  again  by  another  writ,  called  a,  procedendo.  4.  By 
a  new  commission,  which  virtually,  though  silently,  dis- 
charges all  the  former  justices  that  are  not  included 
therein ;  for  two  commissions  cannot  subsist  at  once. 
5.  By  accession  to  the  office  of  sherifi",]  which  disquali- 
fies during  the  year  of  shrievalty  (a).  [Formerly  it  was 
thought  that  if  a  man  was  named  in  any  commission  of 
the  peace,  and  had  afterwards  a  new  dignity  conferred 
upon  him,  this  determined  his  office,  he  no  longer  answer- 
ing the  description  of  the  commission:  but  now  it  is 
provided,  that,  notwithstanding  a  new  title  of  dignity, 
the  justice  on  whom  it  is  conferred  shall  still  continue  a 
justice  (5). 

The  power,  office,  and  duty  of  a  justice  of  the  peace 
depend  on  his  commission,  and  on  the  several  statutes 
which  have  created  objects  of  his  jurisdiction.  His  com- 
mission, first,  empowers  him  singly  to  conserve  the  peace, 

(t)  The  prohibition  does  not  ap-  (z)  Lamb.  68. 

ply  to  justices  in  counties  corporate.  (a)  1  Mar.  St.  2,  c.  8,  vide  sup. 

(m)  1  Ann.  c.  18.  p.  669. 
(iT)  1  Geo.  3,  c.  13.  (J)  1  Edw.  6,  c.  7. 

(  y)  7  Geo.  3,  c.  9. 
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[and  thereby  gives  him  all  the  power  of  the  antient  con- 
servators at  the  common  lawj  in  suppressing  riots  and 
affrays,  in  taking  securities  for  the  peace,  and  in  appre- 
hending and  committing  felons  and  other  inferior  cri- 
minals (c).  It  also  empowers  any  two  or  more  to  hear 
•and  determine  all  felonies  and  other  offences,  which  is 
the  ground  of  their  criminal  jurisdiction  at  quarter 
sessions  (<f), J  of  which  more  will  be  said  hereafter  when 
we  have  occasion  to  treat  of  crimes  and  the  manner  of 
prosecution.  Besides  the  jurisdiction  which  the  justices 
of  each  county  at  large  exercise,  in  these  and  other 
matters,  at  the  quarter  sessions,  authority  is  moreover 
given  by  various  statutes  to  the  justices  acting  for  the 
several  divisions,  into  which  counties  are  for  that  pur- 
pose distributed  (e),  to  transact  different  descriptions  of 
business,  (such  as  licensing  alehouses  or  appointing  over- 
seers of  the  poor  or  surveyors  of  highways,)  at  special 
sessions  {f).  And  by  other  Acts,  two  justices  (or  in 
some  cases  even  a  single  one)  are  also  empowered  to  try 
in  a  summary  way,  and  without  jury,  such  offences  as 
in  the  respective  statutes  particularized  ( y), — the  meet- 

(c)  The  duties  of  the  iustices  in  notices  for  holding  special  sessions, 
regard  to  felons  and  other  criminals      see  7  &  8  Vict.  t.  33,  a.  7. 

are  now  mainly  regulated  by  11  &  (^)  See  particularly  7  &  8  Geo. 

12  Vict.  cc.  42,  43.  4,  c.  29,  s.  65  ;  7  &  8  Geo.  4,  o.  30, 

(d)  The  ofEencea  to  which  the  ju-  s.  29  ;  10  &  11  Vict.  c.  82;  11  &  12 
risdiction  of  courts  of  quarter  ses-  Vict.  c.  43  ;  13  &  14  Vict.  c.  37 ; 
sions  extends,  are  chiefly  defined  by  18  &  19  Vict.  c.  126  ;  19  &  20  Vict. 
5  &  6  Vict.  c.  38.  But  there  are  a  c.  118  j  24  &  25  Vict.  c.  96,  ss.  9, 
variety  of  restrictions  as  to  other  14,  15,  17 — 19,  21—25,  33 — 37,  65, 
offences  contained  In  subsequent  66,  99,  105 — 110,  112,  120 ;  24  & 
statutes.    Vide  post,  vol.  iv.  p.  404.  25  Vict.  >;.  97,  sa.  22—25,  37i-39, 

(e)  As  to  county  divisions,  for  41,  52,  62 ;  24  &  25  Vict.  c.  99,  ss. 
magisterial  purposes,  see  9  Geo.  4,  23,  26,  27,  41 ;  24  &  25  Vict.  c.  100, 
c.  43 ;  10  Geo.  4,  c.  46  ;  6  &  7  Will.  ss.  39,  40,  42—46,  72,  76.  As  to  an 
4,  c.  12  ;  22  &  23  Vict.  c.  65.  Re-  appeal  to  one  of  the  superior  coui-ts 
port  of  the  Commissioners  on  County  of  common  law,  from  the  determi- 
Eate,  16th  June,  1836,  (Appendix,  liation  of  justices  on  a  point  of  law, 
part  ii.  p.  2.)  decided  on  a  summary  conviction, 

(/)  As  to  the  manner  of  serving      see  20  &  21  Vict.  c.  43. 
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ing  together  of  two  or  more  justices  for  which  and  similar 
purposes  is  denominated  a  petty  session  {i).  [In  these 
and  other  ways  the  legislature  has  from  time  to  time 
heaped  upon  the  justices  such  an  infinite  variety  of 
business,  that  the  country  is  greatly  obliged  to  any 
worthy  magistrate  who,  without  any  sinister  views  of 
his  own,  will  engage  in  this  troublesome  service  (A). 
And  therefore,  if  a  well-meaning  justice  makes  any  un- 
designed slip  in  his  practice,  great  lenity  and  indulgence 
are  shown  to  him  in  the  courts  of  law :]  and  there  are 
statutory  provisions  expressly  made  to  protect  him  in  the 
upright  discharge  of  his  office  (Z) ;  which,  among  other 
privileges,  prohibit  him  from  being  sued  for  any  over- 
sight without  notice  one  calendar  month  beforehand  (rn), 
nor  at  all,  after  the  expiration  of  six  months  from  the 
commission  of  the  iajury  (n) ;  and  also  exempt  him  from 
all  liability  where  the  matter  was  one  within  his  juris- 
diction, if  it  cannot  be  proved  that  he  proceeded  mali- 
ciously and  without  reasonable  and  probable  cause  (o). 
But  subject  to  these  legislative  protections,  a  justice  of 
the  peace  is  liable  to  an  action  by  the  party  injured,  for 

(i)    As  to  providing  places  for  15  Q.  B.  266 ;  Taylor  v.  Nesfield, 

bolimg  petty  sessions,  see  12  &  13  3  Ell.  &  Bl.  724  ;  Gekn  &  Hall,  2 

Vict.  c.  18,  and  31  Vict.  c.  22.    As  H.  &  N.  379. 
to  petty  sessional  divisions,  see  12  (m)  11  &  12  Vict.  o.  44,  s.  9 ;  see 

&  13  Vict.  c.  18  ;  8  &  9  Vict.  c.  10,  Prickett  v.  Gratrex,  8  Q.  B.  1020. 
s.  10 ;  18  &  19  Vict.  c.  126 ;  and  («)  Ibid.  s.  8.    Actions  against 

19  &  20  Vict.  c.  118.  '  metropolitan  police  magistrates  must 

(k)  In  R.  V.  Borron,  3  B.  &  Aid.  be  brought  within  three  months. 

433,  the  Court  of  Queen's  Bench  (2  &  3  Vict.  c.  71,  s.  53  ;  Hazeldine 

declared  that  the  justices  of  the  v.  Grove,  3  Q.  B.  997 ;  Barnett  v. 

peace  (acting  gratuitously)  were  "  a  Cox,  9  Q.  B.  717. 
"  class  of   persons   to   whom  this  (o)  11  &  12  Vict.  c.  44,  s.  1.    A 

"  country  were  under  as  great  obli-  judge  of  a  superior  co^irt  cannot 

"  gations  as  this  or  any  other  nation  bo   sued  for  a  judicial  act,  even 

"  is,  or  ever  was,  to  any  members  of  though  it  be  alleged  to  have  been 

"  its  community."  done  maliciously  and  corruptly.    It 

(?)  The  principal  statute  now  in  is  otherwise  with  regard  to  inferior 

force  on  this  subject  is  11  &  12  Vict.  justices.    (Fray  v.  Blackburn,  3  B, 

c.  44.     See  also  Leary  v,  Patrick,  &  Smith,  p.  578.) 

VOL.  II.  .  .  Y  Y 
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illegal  acts  done  by  colour  of  his  office  (p).  He  is  also 
liable  to  be  prosecuted  criminally,  by  indictment  or  in- 
formation, if  guilty  of  any  corrupt  or  malicious  abuse  in 
the  exercise  of  his  judicial  discretion.  But,  when  he 
acts  fairly  and  lonajide,  leave  will  not  be  granted  to  file 
an  information  against  him,  on  account  of  a  mere  error 
in  his  proceedings  {q). 

[It  is  impossible,  on  the  plan  of  the  present  work,  to 
enter  minutely  into  the  particulars  of  the  accumulated 
authority  committed  to  the  charge  of  these  magistrates. 
It  will  be  sufficient,  therefore,  to  refer  to  such  subsequent 
parts  of  these  Commentaries  as  will,  in  their  turns,  com- 
prise almost  every  object  of  their  jurisdiction:  and  in  the 
meantime  recommend  to  the  reader  the  examination  of 
the  later  editions  of  Dr.  Burn's  Justice  of  the  Peace  (r); 
where  he  will  find  every  thing  relating  to  this  subject, 
both  in  antient  and  modern  practice,  collected  with  great 
care  and  accuracy.] 

IV.  The  officers  of  whom  we  have  hitherto  spoken, 
though  all  conservators  of  the  peace,  are  engaged  only 
in  the  higher  departments  of  that  general  duty ;  but  we 
are  now  to  examine  the  law  relating  to  those  inferior 
officers  called  Constables,  to  whom  the  service  of  main- 
taining the  peace,  and  bringing  to  justice  those  by  whom 
it  is  infringed,  is  more  immediately  committed  («). 

[The  word  constable  is  frequently  said  to  be  derived 
from  the  Saxon  Jconms-j-capel,  afld  to  signify  the  sup- 
port of  the  king ;  but  as  we  borrowed  the  name  as  well 
as  the  office  of  constable  from  the  French,  it  seems  more 
satisfactory  to  deduce  it,  with  Sir  Henry  Spelman  and 

ip)  Femley  v.  Worthington,  1  treatise,    Lambai-d's    Eirenarcha ; 

Man.  &  Gr.  491 ;  Cave  «.  Mountain,  which  he  cites  as  his  own  chief  au- 

ibid.  257.  thority  on  the  subject  of  justices  of 

(y)  2  Burr.  1162  ;  E.  v.  Borron,  the  peace. 

3  Bam.  &  Aid.  432.  '   («)  See  Hawk.  P.  C.  book  ii.  c. 

(»•)  Blackstone  also  recommends  10  ;  Bum,  by  D'Oyley  &  Williams, 

(vol.  i.  p.  354)  the  more  antient  in  tit.  "  Constable." 
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[Dr.  Cowel,  from  that  language:  wherein  it  is  plainly 
derived  from  the  Latin  comes  stabuli,  an  officer  well 
known  in  the  empire :  so  called  because,  like  the  great 
constable  of  France,  as  well  as  the  lord  high  constable 
of  England,  he  was  to  regulate  all  matters  of  chivalry, 
tilts,  tournaments,  and  feats  of  arms,  which  were  per- 
formed on  horseback  {t).  This  great  office  of  lord  high 
constable  hath  been  disused  in  England,  except  only 
upon  great  and  solemn  occasions,  such  as  the  king's 
coronation,  and  the  like,  ever  since  the  attainder  of 
StaffiDrd,  Duke  of  Buckingham,  under  King  Henry  the 
eighth ;  as  in  France  it  was  suppressed  about  a  century 
after,  by  an  edict  of  Louis  the  thirteenth  (m)  ;]  but  the 
constables  of  whom  we  now  speak  are  supposed  to 
have  originally  emanated  from  this  high  and  important 
office  (a:). 

These  constables  [are  of  two  sorts,  high  constables  (y) 
and  petty  constables.  The  former,  who  were  first  or- 
dained by  the  Statute  of  Winchester,  13  Edw.  I.  st.  2, 
c.  6  {z),  are  appointed  at  the  courts  leet  of  the  fran- 
chise or  hundred  over  which  they  preside ;  or,  in  de- 
fault of  that,  J  then  by  the  justices  at  their  special 
sessions,  as  directed  by  7  &  8  Vict.  c.  33,  s.  8.  [The 
petty  constables  are  inferior  officers  in  every  town  and 

(*)  We  may  form  a  judgment  of  strepitu  etfigurajvdiHi,  toUfacti 

the  power  of  the  lord  high  constable,  veritate    inspeota." — Rym.    Feed, 

and  the  condition  of  the  people  of  torn.  xi.  p.  682.    And  see  Hist.  Eng. 

this  country  in  the  fifteenth  century,  Law,  by  Reeves,  vol.  iii.  p.   194; 

from   the  following  clauses  in    a  Hallam,  Mid.  Ages,  vol.  iii.  p.  223, 

commission,  in  the  seventh  year  of  7th  edit. 

Edward  the  fourth,  to  Richard  Earl  (k)  Phillip's    Life   of   Pole,  ii. 

Rivers:    " Plenam   potestatem  et  HI. 

auctoritatem  damus  et  committi-  (a>)  Lambard,  of  Constables,  5. 

mus  ad  cognoscendnm  et  prooeden-  (y)  These  officers  are  also  called 

diim  in  om-nibws  et  singulis  eawsis  by  Lord  Coke  (4  Inst  267),  chief 

ct  negotiis  de  et   super   ci'imine  constables,  but  that    term  is  now 

las<e  majestatis  sen  ipsius  oeoa-  differently  applied.     Vide  post,  p, 

sione,    ctsterisqve    eausis   guilni4-  G96. 

cunque,  summarie  et  de  piano,  sine  (r)  Inst.  270. 

tt2 
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[parish,  subordinate  to  the  high  constable  of  the  hun- 
dred; and  first  instituted  about  the  reign  of  Edward 
the  third  (a).]  These  petty  constables  have  two  offices 
united  in  them ;  the  one  antient,  the  other  modem. 
Their  [antient  office  is  that  of  headborough,  tithing  man, 
or  borsholder ;  of  whom  we  formerly  spoke,  and  who  are 
as  antient  as  the  time  of  King  Alfred  (5) :  their  more 
modern  office  is  that  of  constable  merely ;  which  was 
instituted,  as  was  observed,  so  lately  as  the  reign  of  Ed- 
ward the  third,  for  the  assistance  of  the  high  constable  (c). 
And,  in  general,  the  antient  headboroughs,  ftthingmen, 
and.borsholders,  were  made  use  of  to  serve  as  petty  con- 
stables ;  though  not  so  generally  but  that  in  many  places 
they  still  continue  distinct  officers  from  the  constable.] 
The  proper  duty  of  the  high  constable  seems  to  be  to 
keep  the  peace  within  the  hundred (d);  as  the  petty 
constable  does  within  the  parish  or  township.  [And  the 
hundred  is  answerable  for  all  robberies  committed  therein 
by  daylight,]  as  this  must  be  imputed  to  the  negligence 
of  their  officers.  But  the  high  constable  is  also,  by  vari- 
ous statutes,  charged  with  other  duties ;  such  as  that  of 
serving  of  precepts  and  warrants  on  certain  occasions  (e). 
As  to  the  petty  constables,  their  principal  duty  is  the 

(as)  According  to  Lord  Coke,  (4  "  Watch  is  applicable  to  the  night 

Inst.  267,)  they  existed  at  common  "  only,    being   called    among   our 

law;  but  perhaps  this  is  to  be  un-  "  Teutonic  ancestors  raascAi  or  roacfa 

derstood  of  headboroughs,  &c.,  only.  '<  (see  Capit.  Hludov.  Pii,  cap.  i.)  j 

(J)  Vide  sup.  vol.  i.  p.  129.  «  and  it  begins  at  the   time  when 

(c)  Lamb.  9.  "  ward  ends." 

((Z)  1  BI.  Com.  356.    See  the  an-  (e)  One  of  their  duties,  until  re- 

tient  duties  specifically  enumerated,  cently,  was  that  of  issuing  an  an- 

i  Inst.  267.    Blackstone  remarks,  nual  precept  to  the  churchwardens 

(toI.  i.  p.  356,)  that  by  the  Statute  and  oyerseers,   directing   them   to 

of   Winchester,  the  high  constable  make  out  the  lists  of  jurors.    But 

is  to  keep  mateh  and  mard  within  by  25  &  26  Vict.  c.  107,  this  duty 

his  jurisdiction.   "  Wwrd  {mstodia)  is  now  imposed  upon  the  clerk  of 

"  is  chiefly  applied  to  the  day  time,  the  peace  for  the  county,  in  the  place 

"  in   order    to    apprehend    rioters  of  the  high  constables. 
"  and  robbers  on  the  highways." 
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preservation  of  the  peace  (/);  though  they  also  have  other 
particular  duties  assigned  to  them  by  act  of  parliament, 
particularly  the  service  of  the  summonses  and  the  execu- 
tion of  the  warrants  of  the  justices  of  the  peace,  to  them 
directed,  relative  to  the  apprehension  and  commitment 
of  offenders.  In  the  execution  of  the  warrants  of  the 
justices  of  the  peace,  the  petty  constable  enjoys  certain 
protections  similar  to  some  of  those  conferred  on  the 
justices  themselves.  Thus,  an  action  cannot  be  brought 
against  him  for  what  he  does  as  constable,  after  the  ex- 
piration of  six  months  from  the  commission  of  the  act  {g). 
In  one  respect,  indeed,  his  privilege  is  greater  than  that 
of  a  magistrate  :  for  by  24  Geo.  II.  c.  44,  neither  he  nor 
those  acting  in  aid  of  him,  shall  be  sued  without  making 
the  justice,  who  signed  the  warrant,  a  joint  defendant ; 
and  on  production  of  such  warrant  at  the  trial  of  the 
the  cause,  the  jury  shall  give  their  verdict  for  the  con- 
stable, notwithstanding  any  defect  of  jurisdiction  in  the 
magistrate  (K). 

Petty  constables,  headboroughs,  tithing  men,  and  bors- 
holders  were  formerly  all  chosen  by  the  jury  at  the  court 
leet ;  or  if  no  court  leet  were  held,  then  by  two  justices 
of  the  peace  (i).     But  it  is  now  provided  by  5  &  6  Vict. 

(/)  This  force  of  the  petty  or  (//)   See    Gosden  v.  Elfick   and 

parish  constables,  though  originally,  another,  7  D.  &  L.  194. 

no  doubt,  of  an  efEective  character,  (A)  In  some  cases,  a  constable  is 

had  in  later  times  and  prior  to  the  also  entitled  to  receive  a  notice  of 

Act  of  5  &  6  Vict.  c.  109,  to  be  action  (see  7  &  8  Geo.  i,  c.  29,  s.  75, 

presently  mentioned  (which  was  in-  and  c.  30,  s.  41;  10  Geo.  4,  u.  44, 

tended  for  its  improvement),  been  =.31;  2  &  3  Vict.  c.  71,  ss.  41,  42, 

found  very  inadequate  to  its  import-  43);  in  other  cases,  before  an  action 

ant  duties.    "  Of  the  extent  of  the  is  brought  against  a  constable,   a 

"  power  of  constables  (says  Black-  demand  must  first  bemade  of  a  pe- 

"  stone,  vol.  i.  p.  S56),  considering  rusal  and  copy  of  the  warrant  under 

«  what  manner  of  men  are  for  the  which  he  acted.    (24  Geo.  2,  c.  44, 

"  most  part  put  into  these  offices,  s.  6.) 

"  it  is  perhaps  very  well  that  they  (i)  14  &  15  Car.  2,  c.  12,  s.  15 ; 

"  ai-e  generally  kept  in  ignorance."  1  Bl.  Com.  366.    See  E.  v.  Mosley, 

(See   also  the   Report  on  County  3  Ad.  &  El.  488. 
Kate,  16th  June,  1836.) 
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c.  109,  that  for  the  future  no  petty  constable,  head- 
borough,  borsholder,  tithing  man,  or  peace  oflScer  of  the 
like  description,  shall  be  appointed  for  any  parish,  town- 
ship, or  vill,  within  the  limits  of  that  Act,  at  any  court 
leet  or  tourn,  "  except  for  the  performance  of  duties  un- 
"  connected  with  the  preservation  of  the  peace,  or  with 
"  the  execution  of  that  Act "  (j).  This  same  statute — 
which  extends,  with  certain  exceptions  (A),  to  every 
parish  maintaining  its  own  poor,  and  to  every  extra 
parochial  place,  but  not  to  any  borough  within  the  Muni- 
cipal Corporations  Act,  5  &  6  Will.  IV.  c.  76, — contains 
a  variety  of  provisions  for  the  appointment  and  regu- 
lation of  petty  constables,  the  substance  of  which  is  as 
follows: — that  the  justices  of  the  peace,  in  their  several 
divisions,  shall  annually  issue  precepts  to  the  overseers 
of  every  parish  therein,  requiring  them  to  return  a  list 
of  a  competent  number  of  men  within  such  parish  quali- 
fied and  liable  to  serve  as  constables  (/) ;  in  which  class 
(generally,  but  subject  to  numerous  exceptions,)  is  in- 
cluded every  ablie-bodied  man  there  resident,  between 
twenty-five  and  fifty-five  years  of  age,  rated  to  the  poor 
rate  or  county  rate,  or  a  tenant  to  the  value  of  Al.  per 
annum : — that  the  justices,  at  a  special  petty  sessions  of 
the  peace  to  be  holden  for  that  purpose  (m),  shall  revise 
such  list,  and  choose  therefrom  such  number  of  persons 
as  they  deem  necessary,  having  regard  to  the  extent  and 


(J)  The  5  &  6  Vict.  c.  109,  was  Vict.  c.  52,  to  every  liberty  having 

extended  and  amended  by  7  &  8  a  separate  commission  of  the  peace, 

Vict.  c.  52,  and  13  &U  Vict.  c.  20.  and    not   being    an    incorporated 

(K)  The  Act  does  not  apply  to  borough.  As  to  constables  within 
liberties  in  cotinties  ;  or  to  the  city  the  metropolitan  police  district,  see 
of  London  or  metropolitan  poUce  the  Metropolis  Police  Acts,  above 
district ;  or  to  the  County  Palatinei'  cited,  p.  683,  n.  (A);  and  as  to  those 
of  Chester;  or  to  any  parish  or  place  in  boroughs,  vide  post,  p.  696. 
levying  police  rates  under  3  &  4  (l)  See  The  Queen  v.  The  Over- 
Will.  4,  c.  90  (vide  post,  p.  698,)  or  seers  of  North  Brierley,  1  Ell.  Bl. 
under  any  local  Act.  It  has,  how-  &  Ell.  619. 
ever,  since  been  extended  by  7  &  8  (»».)  See  13  &  14  Vict.  c.  20,  s.  4. 
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population  of  the  parish ;  but  that  no  person  who  has 
already  served  shaU  be  liable  to  do  so  again  till  every 
other  person  liable  shall  have  served,  either  in  person 
or  by  substitute  (w):— that  every  person  so  chosen  shall 
take  the  oath  of  office  prescribed  by  the  Act,  and  serve 
for  a  year,  or  until  another  shall  be  appointed  in  his 
stead;  and,  in  case  of  his  refusal  to  do  so,  shall  incur  such 
penalties  as  in  the  Act  provided :— that  fees  (payable 
out  of  the  poor  rate)  shall  be  allowed  to  the  constables 
for  services  of  summonses  and  execution  of  warrants, 
and  such  other  occasional  services  as  the  justices  may 
think  fit,  according  to  a  Table  to  be  settled  at  quarter 
sessions,  and  approved  by  a  secretary  of  state (o): — that 
every  parish,  (if  the  vestry  so  resolve,)  may  have  con- 
stables appointed,  with  a  salary  payable  out  of  the  poor 
rate:— and  that  every  constable  appointed   under  the 
Act  shall  have  within  his  county,  (and  also  within  all 
liberties   and  franchises,  and  detached  parts   of  other 
counties  situated  therein,  and  also  in  every  county  ad- 
joining,) all  the  powers  and  privileges,  and  be  liable 
to  all  the  duties  and  responsibilities,  which  a  constable 
before  enjoyed  or  was  subject  to  within  his  constable- 
wick  ;    but  shall  not  be  bound  to  act  beyond  his  own 
parish  without  the  special  warrant  of  a  justice  of  the 
peace.    It  is  also  provided,  that  it  shall  be  lawful  for  the 
justices  in  quarter  sessions  (if  they  think  fit)  to  order 
that  lock-up  houses,  under  the  charge  of  superintending 
constables  (p),  shall  be  provided  in  such  places  within 
their  county  as  they  may  deem  expedient ;  that  the  ex- 
pense of  providing  and  furnishing  them  shall  be  defrayed 
out  of  the  county  rates :  and  that  where  a  superintend- 

(«)  As  to  the  substitute,  see  Queen  made  in  writing  ;   or  for  the  per- 

V.  Booth,  12  Q.  B.  884.  formance  of  any  occasional  duties, 

(o)  By  13  &  14  Vict.  c.  20,  s.  2,  the  same  being  allowed  by  justices 

the  fees  so  approved  shall  also  be  in  petty  sessions, 
paid  to  the  said  constables  for  the         (j>)  See  13  Sc  14  Vict.  c.  20,  s.  6 
execution  of  any  order  of  a  justice, 
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ing  constable  is  appointed,  the  ordinary  parochial  con- 
stable shall  be  subject  to  his  authority.  But  no  lock-up 
house  shall  be  provided,  except  upon  such  plan  as  shall 
be  approved  by  a  secretary  of  state;  and  every  such 
house  shaU  be  under  the  supervision  of  the  inspectors 
of  prisons. 

With  regard  to  incorporated  boroughs  which  (as  above 
observed)  are  excepted  from  the  operation  of  the  above 
Act,  a  police  (or  constabulary)  force  is  maintained  in 
each  of  these ;  which  is  appointed  by,  and  under  the  super- 
intendence of,  the  watch  committee  of  the  borough  (  q). 

In  addition  to  the  parochial  and  borough  police,  there 
has  moreover  recently  been  established  a  county  consta- 
bulary, under  the  superintendence  of  a  chief  constable  ; 
who  is  appointed  by  the  justices  of  the  county,  subject  to 
the  approval  of  the  secretary  of  state  for  the  home  de- 
partment. The  Acts  containing  the  provisions  on  this 
subject  are  the  2  &  3  Vict.  c.  93 ;  3  &  4  Vict.  c.  88 ; 
19  &  20  Vict.  c.  69 ;  20  Vict.  c.  2;  and  22  &  23  Vict. 
c.  32  (»•).  And  by  them  it  is,  among  other  things,  enacted, 
that  in  every  county  such  a  force  shall  be  established  (s): 
and  that  the  chief  constable  may,  subject  to  the  appro- 
bation of  two  or  more  justices  in  petty  sessions  assem- 
bled, appoint  such  other  constables  as  may  be  required, 
.  and  also  a  superintendent  to  be  at  the  head  of  the  con- 
stables in  each  division ;  and  at  his  pleasure  dismiss  any 
of  them,  subject  to  any  orders  from  the  justices  in  quarter 
sessions,  and  to  the  rules  established  for  the  government 
of  the  force  (^).    And  further,  that  the  salaries  and  allow- 

(q)  5  &  6  Wm.  4,  c.  76,  ss.  76—  (s)  19  &  20  Vict.  c.  69,  a.  1.  Be- 
82.  As  to  the  watch  rate,  see  7  fore  this  provision,  the  establishment 
Will.  4  &  1  "Vict.  c.  81,  s.  3  ;  3  &  4  was  optional.  As  to  constituting  so- 
viet, c.  28;  22  &  23  Vict.  c.  32,  parate  police  districts  in  the  county, 
S-  5.  in  certain  cases,  and  separate  police 

(»•)  This  last  Act  also  contains  rates,  see  12  &  13  Vict.  c.  65  ;  19  & 

provisions  with  regard  to  the  Jwowp'A  20  Vict.  c.  96,  s.  4. 

police.  (*J  2  &  3  Vict.  c.  93,  ss.  6,  7. 
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ances  of  the  chief  and  other  constables,  and  all  expenses 
incurred  in  putting  the  Acts  into  execution,  shall  be 
paid  out  of  a  police  rate  to  be  made  by  the  justices  at 
quarter  sessions :  and  that  it  shall  be  lawful  for  the 
justices  of  any  county,  and  for  the  council  of  any  incor- 
porated borough  situated  in  or  adjoining  to  such  county, 
to  agree  together  for  the  consolidation  of  the  county  and 
borough  police  establishments  (m).  The  Acts  also  pro- 
vide, that  the  justices  of  every  county — and  the  watch 
committee  of  each  borough — shall  annually  transmit  to 
one  of  the  secretaries  of  state,  an  account  of  the  state 
of  crime  within  such  county  or  borough  respectively  ; 
and  that  her  majesty  may  appoint  inspectors  for  in- 
quiring into  the  efficiency  of  the  police  appointed  for 
the  same,  and  for  reporting  thereon  («).  And  also,  that 
whenever  a  certificate  shall  be  granted  by  a  secretary 
of  state  that  the  police  of  any  county  (or  of  any  such 
borough,  having  a  population  amounting  to  five  thou- 
sand) has  been  maintained,  during  the  then  preceding 
year,  in  a  state  of  efficiency  as  to  numbers  and  dis- 
cipline,— such  sum  may  be  granted  by  the  Treasury  to- 
wards the  expenses  thereof,  as  shall  not  exceed  one- 
fourth  of  the  charge  for  the  pay  and  clothing  of  such 
force  (a:). 

Moreover,  in  addition  to  the  ordinary  constables  (or 
police),  there  are  also  special  constables,  being  persons 
appointed  by  the  magistrates  to  execute  warrants  on  par- 
ticular occasions  (y) ;  or  to  act  in  aid  of  the  preservation 
of  the  peace  on  special  emergencies,  where  an  increase 
of  the  existing  police  force  appears  desirable.  To  which 
end  it  has  been  enacted,  by  1  &  2  Will.  IV.  c.  41, 
and  5  h  6  Will.  IV.  c.  43,  that  any  two  justices,  upon 
the  oath  of  a  credible  witness  that  any  tumult,  riot  or 

(»)  3  &  4  Vict.  c.  88,  s.  U.    As  Vict.  c.  32,  s.  7,  et  seq. 

to  the  police  superannuation  fund ,  (»)  19  &  20  Vict.  c.  69,  ss.  14,  15. 

see  13  &  U  Vict.  c.  87;  19  &  20  {x)  Ibid.  ss.  16, 17. 

Vict.  c.  69,  ss.  10,  11,  27 ;  22  &  23  (y)  41  Geo.  3,  c.  78. 
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felony  has  taken  place,  or  may  be  reasonably  appre- 
hended, may  (if  they  be  of  opinion  that  the  ordinary 
officers  are  insufficient,)  appoint  and  swear  in  house- 
holders or  others — who  need  not  be  resident  within  the 
place  for  which  they  are  to  act,  but  must  be  such  as  have 
no  legal  exemption  from  serving  the  office  of  constable — 
to  act  as  special  constables  for  a  limited  time,  for  some 
particular  parish,  township  or  place  {z).  Moreover,  the 
lord  lieutenant  of  the  county  may,  by  direction  of  one 
of  the  principal  secretaries  of  state,  cause  special  con- 
stables to  be  appointed  to  act  for  the  whole  county,  or 
in  any  portion  thereof.  And,  in  either  case,  any  privi- 
lege of  exemption  may,  by  order  of  government,  be  dis- 
allowed. The  powers  of  a  special  constable,  appointed 
under  these  Acts,  are,  as  the  general  rule,  the  same  as 
those  of  an  ordinary  constable. 

Another  branch  of  the  police  of  the  realm,  closely 
connected  with  the  subject  under  discussion,  consists  of 
watchmen,  or  guardians  of  the  peace  by  night.  These 
were  antiently  only  the  deputies  or  assistants  of  the  con- 
stable, and  were  appointed  by  him  (a).  But  these  watch- 
men have,  in  modem  times,  been  appointed  without  the 
constable's  intervention ;  being  employed  and  paid  by 
particular  parishes,  or  sometimes  by  private  individuals, 
with  the  view  of  obtaining  a  more  effectual  protection 
to  person  and  property  than  can  be  otherwise  afforded. 
The  authority  of  watchmen,  in  this  modern  sense,  is  re- 
cognized by  law  (J)  ;  and  by  the  statute  3  85  4  Will.  IV. 
c.  90(c),  regulations  are  made  for  the  watching  and 
lighting  of  such  parishes  as  are  disposed  to  the  introduc- 

(z)  As  to  the  payment  of  special  9  Eep.  66. 

constables,  in  certain  cases,  see  1  &  2  (0)  As  to  this  Act,  see  Pilkington 

Vict.  c.  80.    As  to  special  constables  v.  'Riley,  6  D.  &  L.  628j  The  Queen 

in  boroughs,  see  5  &  6  Will.  4,  c.  76,  v.  Deverell,  3  Ell.  &  BL  372  ;  The 

s.  83.  Queen  v.  Overseei-s  of  King's  Wiu- 

(o)  1  Bl.  Com.  357.  ford,  ibid. 

(*)  2  Hale,  P.  C.  98i  3  Inst.  52  ; 
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tion  of  such  improvements  at  their  own  expense.  It  is 
provided,  that,  upon  the  application  of  three  or  more 
ratepayers  (d),  a  meeting  of  that  class  of  the  inhabitants 
may  be  convened,  by  whom  (or  by  the  ratepayers  at 
large,  if  a  general  poll  shall  be  demanded,)  it  shall  be 
determined  whether  the  provisions  of  the  Act  shall  be 
adopted  (e).  In  the  event  of  their  adoption,  inspectors 
are  to  be  appointed  for  carrying  them  into  effect  (/) ; 
who  are  accordingly  empowered  to  appoint  from  time  to 
time  such  number  of  watchmen,  patrols,  and  other  per- 
sons, for  the  protection  of  the  inhabitants  by  day  and 
night,  as  they  shall  think  sufficient ;  and  to  give  rewards 
for  apprehending  felons  and  others,  and  to  defray  the 
expenses  of  parish  prosecutions  (^).  The  watchmen  and 
patrols  so  appointed  are  to  be  sworn  in  as  constables,  and 
to  act  as  such,  with  powers  and  privileges  equally  exten- 
sive (A) :  and  such  beats  and  rounds  are  to  be  assigned  to 
them,  and  such  wages  allowed,  as  the  inspectors  may 
deem  expedient  (i).  The  inspectors  are  also  authorized 
to  put  up  lamps  for  lighting  the  streets  with  gas  or  other- 
wise ;  and  to  provide  fire  engines  for  the  use  of  the 
parish  (A).  And  it  is  further  provided,  that  the  expenses 
incurred  in  the  performance  of  all  these  duties,  shall  be 
defrayed  by  rates  to  be  levied  by  the  overseers,  under 
orders  of  the  inspector,  on  the  owners  and  occupiers 
of  property  in  the  parish  rateable  to  the  relief  of  the 
poor(Z).  But  the  total  amount  to  be  levied  for  such 
purpose,  in  any  one  year,  is  not  to  exceed  the  limit  which 
may  have  been  previously  fixed  by  an  annual  vote  of  the 
ratepayers  (»w). 

(<i)  3  &  4  Will,  i,  c.  90,  a.  5.  3  &  4  Will.  4,  c.  90. 

(«)  Sects.  8,  9.  (A)  3  &  4  WiU.  4,  c.  90,  s.  42. 

(/)  Sect.  8.  (*)  Sect.  39. 

( g)  Sect.  39.     By  19  &  20  Vict.  (*)  Sects.  44,  45. 

c.  69,  s.  18,  the  provisions  of  that  (Z)  Sects.  32,  33.     See  14  &  Ij 

Act,  with  regard  to  borough  police,  Vict.  c.  50. 

are  made  applicable  also  to  consta-  (m)  3  &  4  Will.  4,  c.  90,  ss.  33, 

bles  and  watchmen  appointed  under  39. 
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It  is  not,  however,  intended  that  constables  and  watch- 
men, who  have  been  appointed  in  any  place  under  the 
above  statute,  should  remain  as  a  separate  force  in  addi- 
tion to  the  county  constabulary,  where  this  latter  body  is 
sufficient  for  the  protection  of  the  public.  And  accord- 
ingly, by  3  &  4  Vict.  c.  88,  s.  20,  they  are,  as  such  a 
force,  to  be  discontinued  upon  its  being  notified  to  their 
inspector  by  the  chief  constable  of  the  county,  that  he  is 
ready  to  take  the  charge  of  the  place  upon  himself.  But 
(by  19  &  20  Vict.  c.  69,  s.  19)  such  notice  is  not  to  be 
given  where  the  population  of  the  place  amounts  to  fif- 
teen thousand,  without  the  previous  authority  of  a  secre- 
tary of  state. 


END  OF  THE  SECOND  VOLUME. 
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A. 

Abandonment  of  goods,  135. 
Abbots,  353,  n. 
Abdication  of  James  II.,  466. 
Abduction  of  child,  315. 
Abeyance,  peerage  in,  646. 
Abjuration,  oath  of,  363,  428,  660. 
Abuser  of  oiBce,  661. 
Acceptance  of  a  bill,  119. 
of  goods,  69. 
Accession,  property  by,  22. 
Accidental  fire,  255. 
Account,  action  of,  105,  n. 
Accountant  in  bankruptcy,  171. 
Accounts  of  bankrupt,  172. 
Act  of  bankruptcy,  158 — 165. 

of  God,  64,  n.,  143. 

of  grace,  415. 

of  indemnity,  660,  n. 

of  parliament,  408—417. 

of  settlement,  426, 470, 482, 504. 

of  union  with  Ireland,  426,  n. 
Scotland,  426. 

Action,  chose  in,  11,  45. 

for  breach  of  copyright,  37. 
property  in,  11. 
Ademptionof  legacy,  225.  ' 

Adequacy  of  consideration,  60. 
Adjourning   examination  of  bank- 
rupt, sine  die,  177. 
parliament,  417. 

Adjudication  in  bankruptcy,  157 — 

168. 
against       non-trader, 

167. 
Ad  litem,  guardianship,  336. 


Administration,  196,  212. 

ad  colligendum  bona, 

214. 
bond,  216. 
cum    testamento   an- 
nexe, 214,  217,  n. 
de  bonis  non,  216. 
durante  absentift,  215. 
durante  minore  state, 

ib. 
how  granted,  211. 
limited  or  special,2 16. 
order  of,  212. 
pendente  lite,  215, 
suits,  231. 
Administrators  and  executors,    196 
—232. 

origin  of,  199. 
Admiralty,  fir«t  lord  of  the,  490. 

commissioners     of    the, 
491,  n. 
Adultery,  297. 

when  ground  for  divorce, 
299. 
Advancement  of  children,  229. 
Affiliation  order,  318,  n. 
Affinity,  265. 

Affirmation  in  lieu  of  oath^  363,  660. 
After  demand,  bill  payable,  122. 

sight,  bUI,  ib. 
Age  for  different  purposes,  262,  323, 
326. 
of  consent  for  marriage,  262. 
how  computed,  324. 
of  nurture,  316. 
Agency  of  wife,  63. 

implied  in  partnership,  102. 
Agent,  general  or  special,  67. 
how  constituted,  65. 
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Agent,  infant,  325. 

liability  of  principal  on  con- 
tracts by,  67. 
principal  and,  65. 
who  may  be,  65,  n. 

Aggregate  fund,  614. 

Agistment,  81. 

Agreement,  54— see  Contract. 

Agricultural  fixtures,  238. 

Aids,  parliamentary,  373,  590. 

Albert,    the    late    Prince   Consort, 
480. 

Albinatus,  jus,  437. 

Alfred  the  Great,  450,  n. 

Alien  enemy,  17,  438. 

Aliens,   cannot   sit    in   parliament, 
364. 
legal  rights  of,  17,  390,  392, 

435—440. 
naturalization  of,  438. 
registration  of,  437. 
removal  of,  from  this  coun- 
try, ib,,  n. 
who  are,  435. 

Alimony,  290,  n.,  298. 

Allegiance,  426. 

natural  and  local,  430. 
oath    of,   363,  429,   ••., 
660. 

Allowance  to  bankrupts,  171,  n.,  176. 

Ambassadors,  520.     ^ 

privileges  of,  524. 

Amendments  by  the  Lords  to  bill 
from  the  Commons,  374, 418. 

Ammunition,    exportation    or    im- 
portation of,  537.. 

Amount  for  which  a  bill  or  note  may 
be  drawn,  128. 

Animals,  brood  of,  23. 

domitae  natures,  5. 
ferae  naturae,  5,  19,  240. 
property  in,  4^9, 21. 
stealing,  7. 

Animus  revertendi,  6. 

Annates,  567. 

Annoyance  jurors,  554,  n. 

Annual  parliaments,  350, 

Annuities  for  lives,  94. 

enrolment  of,  95. 


Annulling  petition  of  bankruptcy, 

186. 
Annus  luctfis,  308. 
Antenati,  304,  n. 
Antenuptial  settlement,  295. 
Anticipation,  clause  against,  293. 
Apparent  partner,  102,  103. 

Appeal  in  bankruptcy,  179. 

in  ecclesiasticiil  causes,  562. 

Application  for  discharge,  172. 

Appointment,  of  assignees  in  bank- 
ruptcy, 179. 
of  executor,  208. 
certificate  of,  in  bank- 
ruptcy, 179. 
public,       demise      of 
crown,     effect    on, 
420,  n. 

Apprentices,  248,  250. 

parish,  249. 

Appropriation  of  supplies,  615,  n. 

Archbishops,  353. 

Armies,  standing,  625. 

Armigeri  natalitii,  655. 

Arms,  exportation  and  importation 
of,  537. 

Army,  619—630. 

standing,  625. 

Arra,  69,  n. 

Arrangements  for  separation,  296. 

with    creditors,    191, 
192. 
Array,  commissions  of,  622. 
Arrest,  ambassadors  privileged  from, 
524. 
of  debtor,  151. 
members  of  parliament  pri- 
vileged from,  367. 
Articles  of  the  navy,  632, 

of  war,  627. 
Artificers,  655. 
Artillery  volunteers,  625. 

Assaying     gold    or     silver    wares, 
559,  II. 

Assembling  of  parliament,  346. 

Assent  of  crown  to  bill,  414,  418. 
of  husband  to  will,  205. 
of  father  to  marriage,  315. 

Assessed  taxes,  608. 
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Assets,  217,  220,222. 
in  future,  228. 
Assignees,  actions  by,  186. 
creditors,'  171. 
official,  ib. 
retrospective  relation   of 

appointment  of,  183. 
trade,  171. 
what  passes  to,  179. 
Assignment,  in  bankruptcy,  180. 

in   trust   for  creditors, 

52,  II.,  168. 
of  bond,  46. 
of  chattels,  46,  48. 
of  chose  in  action,  46, 

127. 
of  a  debt,  46. 
of  copyright,  38. 
of  pay,  45. 
of  patent,  31. 
of  personalty,  44 — fi8. 
of  policy,  138. 
of  securities,  108. 
title  by,  44. 
Assize  of  arms,  622. 
Assured,  the,  129. 
Atheling,  Edgar,  451,  464,  463. 
Athelstan,  451. 
Aubaine,  droit  de,  437. 
Auction  of  land,  78,  n. 
Audit  in  bankruptcy,  187. 

of  public  accounts,  664. 
Augmentation  of  livings,  569. 
Aulnager,  653. 
Aurum  reginse,  477. 
Author — see  Copyright. 
Autredroit,  288,  291. 
Average,  general,  136. 
loss,  134. 

B. 

Bachelor,  651,  n. 

knight,  651. 

Bailee,  his  property  in  goods,  83. 
his  right  of  lien,  ib. 
when  liable  for  negligence, 
82. 

BailifTs,  671. 

bound,  ib, 

in  inferior  courts,  671,  ii. 
of  hundreds,  671. 
special,  67  i. 


Bailment,  10. 

contract  of,  80. 

different  classes  of,  82,  n. 

Balance  of  the  constitution,  351. 
sheet  of  bankrupt,  172. 

Bankruptcy,  147 — 195. 

Act  (1849),  160. 

Act  (1864),  i6. 

Act  (1861),  ii. 

acts  of,  under  12  &  13 
Vict.  c.  1 06..  168. 
under  24  &  26  Vict, 
c.  134..  160. 

arrangement  and  com- 
position in,  193. 

assignees  in,  170. 

court  of,  149. 

dividend  in,  187. 

eflFectof,  179. 

first-class  certificate  in, 
176,  n. 

history  of  the  law  of, 
146—150. 

of  a  firm,  164. 

of  member  of  parlia- 
ment, 369. 

official  assignees  in, 
170. 

petition  in,  165. 

proceedings  in,  168. 

proof  of  debts  in,  169, 
188. 

rules  and  orders  in,  160, 
n. 

winding-up  of  com- 
pany in,  166,  n. 

Bankrupt,  allowance  to,  176. 

beneficed  clergyman,  1 82, 

11. 
honk  fide  conveyance  by, 

184. 
certificate  of  conformity, 

176,  n. 
copyholds  of,  182. 
derivation  of  term,  147,  n. 
entailed  estates  of,  182. 
examination  of,  172. 
fraudulent  conveyance  by, 

168,  184^ 
how  adjudicated,  167. 
last  examination  of,  172, 

176. 
liable  to  arrest,  when,  151, 

175,  177. 
misdemeanors    by,     173, 

177. 
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Bankrupt,  offer  of   composition  by, 
'  193. 

protection  of,  175. 
must  make  full  disclosure, 

169,  173. 
must    surrender    himself, 

173. 
statement  of  accounts  by, 

172. 
what  property  vests  in  the 

assignee  of,  179. 
when  not  entitled  to  his 

order  of  discharge,  177. 
who  may  be,  154. 

Banneret,  knight,  650. 

Banns,  267,  269. 

in  a  wrong  name,  267,  n. 

Bargain  and  sale  of  personalty,  46,  n. 

Baron  and  feme,  258— see  Husband 
AND  Wife. 

Baron,  title  of,  642. 

Baronet,  651. 

Baronies  of  bishops,  354. 

Barony  by  tenure,  644. 

Barratry,  133. 

Barristers,  655. 

revising,  381. 

Barter,  69. 

Bastards,  265,  298,  304,  306,  317. 
affiliation     and     mainte- 
nance of,  317—319. 
settlement  of,  321. 

Bath,  Knight  of  the,  651,  654. 

Beacons,  536. 

Bees,  5,  6,  n.,  7,  n. 

Beneficed   clergyman,  when   bank- 
rupt, 182,  n. 

Benefit  of  clergy,  648,  n. 

Bible,  printing  The,  39. 

Billeting  soldiers,  626. 

Bill  for  naturalization,  439. 
in  equity,  105,  106. 
in  parliament,  introduction  of, 

410. 
of  exchange,  115,  126. 
of  exchequer,  610. 
of  exclusion,  465. 
of  lading,  49,  9'0. 


Bill  of  Rights.  426,  503. 
of  sale,  49. 
of  supply,  373. 

Bills  of  Sale  Act,  51,  52,  n. 

Birth,  time  of,  after  conception,  307. 

Births,  registry  of,  271. 

Bishops,  353. 

in  house  of  lords,  ib. 
precedency  of,  653,  n, 
temporalities  of,  565. 

Blank,  indorsement  in,  118. 

Blood  royal,  481. 

Board  of  Trade,  291,  495,  535,  536, 
554,  571. 
returns,  495,  n. 

Bona  confiscata,  585. 
notabilia,  210. 
vacantia,  574. 
waviata,  582. 

Bond,  administration,  216. 

Bonds,  109. 

Book,  copyright  in,  36. 
post,  606. 

Booths  for  polling,  398. 
Borough,  justices,  683,  n. 

police,  694,  696. 

voters,  383—386. 

Boroughs,  parliamentary  represent- 
ation of,  359, 382,  386, 
398,  400. 
disfranchised  for  bribery, 
359,  n.,  407,  408. 

Borrowing  money,  90. 

Borsholders,  692. 

Bottomry,  93. 

Bound  bailiffs,  671. 

Breach  of  bond,  110. 

of  privilege,  366. 
Bribery  in  elections,  402 — 405. 
British  subjects,  433. 
Brokers,  78. 

licensed,  ib. 
Brood  of  animals,  23. 
Budget,  the,  590. 
Bullion,  sale  of,  554,  n. 

Burgesses  in  parliament,  359. 
(or  freemen),  386. 
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Butlerage  of  wines,  597. 

Buying  and  selling,  as  a  trader,  156. 


Cabinet  council,  490. 
ministers,  ib. 
Canal  companies,  89,  n. 
Canonical  degrees  of  kinship,  212. 

disabilities,  260. 
Canons  by  convocation,  561. 
Canute,  king,  451. 
Capita,  distribution  per,  230. 
Capture  and  recapture,  18. 
Carrier,  57,  86. 
Carriers'  Act,  88. 
Carriers  by  land,  88. 
by  sea,  89. 

railway  companies  as,  89,  ii. 
Carta,  Magna — see  Magna  Carta. 
Castles,  533. 
Casts,  copyright  in,  41. 
Cats,  7,  n. 

Caveat  against  marriage,  273,  u. 
against  patent,  32. 
against  probate,  209,  n. 
emptor,  77. 
Causa  jactitationis  matrimonii,  258, 

n. 
Centesimae,  91. 

Certificate,  marriage  by,  271,  276. 
of  appointment,  179. 
of  conformity,  176,  n. 
to  kill  game,  20. 
Cession,  Roman  law  of,  148. 
Chairing  at  elections,  404. 
Chancellor,  guardianship  of,  334. 
precedency  of,  653,  n. 
of  the  Exchequer,  491, 

653,  n. 
is  Speaker  of  House  of 
Lords,  409. 
Change  in  firm,  effect  of,  107. 
Character  of  servant,  252. 
Charles  I.  . .  464. 
II.  ..465. 
Charter  deeds,  241. 
Charterer,  143. 
Charter-party,  90,  141. 
Chattels,  2. 
VOL.  II. 


Chattels,  assignment  of,  48. 

delivery  of  possession  of, 
50. 

gift  of,  46. 

incorporeal,  9. 

personal,  2,  9. 

property  in,  10. 

real,  2. 

subject  to  law  of  perpe- 
tuity, 13. 

Chelsea  Hospital,  630. 
Cheque,  crossed,  118,  n. 

on  a  banker,  118. 

Chester,  earl  of,  482. 

Chief  constable,  691,  n.,  696. 

Child  and  parent,  law  of,  303—322. 

abduction  of,  315. 

duty  of,  316 — see  Pakknt. 

illegitimate,  303,  308,  317. 

legitimate,  262,  269,  303. 

marriage  of,  315. 

property  of,  ib. 

Chiltern  Hundreds,  408. 

Choice  of  assignees  in  bankruptcy, 

170. 
Chose  in  action,  11,  12,  45,  126. 

Christian  courts— see  Ecclesiasti- 
cal Courts. 
Christmas-day,  119. 
Church,  marriage  in,  267. 
Cinque  ports,  533,  n.,  580,  n. 

lord    warden    of    the, 
402,  534,  n. 
Circulating  medium,  69,  555. 
Cities,  representation  of,  359. 
Civil  disabilities  for  marriage,  261. 
government,  340. 
liberty,  499. 
list,  550,  616. 
Civilians,  rules   of  kinship  among 

the,  212. 
Claim  to  vote  at  elections,  380,  389. 
Clergy,  benefit  of,  648,  n. 

not  eligible  to  sit  in  House 
of  Commons,  393. 
Clerk  not  a  servant,  246. 

of  the  parliament,  414. 
of  the  peace,  380,  n. 
Club,  liability  of  members  of,  102,  u. 
Coast  guard,  635,  n. 
Cockades  at  elections,  404. 
Codicil,  206. 

Z  Z 
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Coercion  of  wife,  292. 
Cognovit,  when  void,  185. 
Coinage,  prerogative  as  to,  555,  584. 
Collatio  bororum,  229. 
Collecting  the  assets,  220. 

debts   by   official    assig- 
nee, 180. 
Colleges,  copyright  belonging  to,  40. 
Collusion  with  bankrupt,  185, 
Colonial  mints,  556,  n. 
Colonies,  secretary  of  state  for  the, 

491. 
Comites,  641. 
Commerce,  sovereign  the  arbiter  of, 

550. 
Commission,  assent  to  bill  by,  414. 
bribery,  408. 
of  array,  622. 
of  bankruptcy,  165,  n. 
of  lunacy,  546. 
of  the  peace,  684. 
Commissioners  of  admiralty,  491,  n. 
of  audit,  564,  n. 
of   inland  revenue, 

608. 
of  land  tax,  595,  n. 
of  patents,  28. 
of  railways,  292,  ii. 
of    woods,     forests 
and     land    reve- 
nues, 570. 
of  works  and  public 
buildings,  570,  n. 
Committal  by  coroner,  679. 
Committee,  judicial,  of  privy  coun- 
cil, 494. 
of  elections,  406. 
of  lunatic,  547. 
of  parliament,  406,  410. 
of  the  whole  house,  412. 
of  ways  and  means,  589. 
select,  412. 
Commitment  of  a  bill,  412. 
Commodatum,  82,  n. 
Commonalty,  the,  639,  650. 
Common  carrier,  86. 

form,  proof  of  will  in,  209, 

211. 
innkeeper,  85. 
Pleas,  Court  of,  381. 
Commons,  house  of,  342,  357 — see 

Parliament. 
Companies    Clauses    Consolidation 
Act,  41 2,  n. 


Company,  joint  stock,  101,  131. 

Compassionate  allowance  to  bank- 
rupt, 176. 

Compel    celebration    of    marriage, 
suit  to,  258,  n. 

Compensation  to    innocent    buyer, 
74,  n. 

Complete  speciiication,  29. 

Composition  deeds,  193. 

Compound  householder,  387,  n. 

Comptroller   and    auditor    general, 
564. 

Computation  of  kinship 

by  civilians,  212. 
by  canonists,  ib. 

Concealment  in  a  policy,  140. 

Conception,    latest    time    of    birth 

after,  307. 
Concurrent  consideration,  60. 
Condemnation  as  prize,  18. 
Condition,  impossible,  64,  110. 

of  bond,  110. 

precedent,  b'5. 
Coneys,  21. 

Confirmatio  chartarum,  502. 
Confiscata  bona,  585. 
Confusion  of  goods,  24. 
Conquest,  Norman,  the,  452. 

Consanguinity,  212,  263. 

Table  of,  212. 
Consent  to  judge's  order,  when  void, 

185. 
Conservators  of  the  peace,  681. 

Consideration  of  a  bill,  or  note,  127. 

of  a  contract,  59. 

of  a  guarantee,  106. 

of  blood,  61. 
Consignee  of  goods,  49,  84. 
Consignor  of  goods,  49. 
Consolidated  fund,  615. 
Consort,  queen,  475. 

The  late  Prince,  480. 

Constable,  690. 

action  against,  693. 
appointment  of,  >4. 
chief,  696. 
county,  ib. 
exemptions  from  serving 

as,  694. 
high,  691,  692. 
lord  high,  653,  691,  n. 
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Constable,  metropolitan,  683,  n. 
parish,  694. 
petty,  691,  693. 
special,  697. 

Constabulary,  county,  696. 

Constitution,  English,  the,  342, 197. 

Construction  of  contracts,  64. 

Constructive  total  loss,  134. 

Contingent  legacy,  225. 

Continuing  consideration,  60. 

Contract  by  agent,  65. 

by  deed,  54. 

by  an  infant,  63,  327. 

by  a  lunatic,  63. 

by  a  married  woman,  63, 
289. 

by  way   of   charter-party, 
142. 

by  one  drunk,  64. 

capacity  of  persons  to,  62. 

concurrent  or  continuing, 
60. 

condition  precedent  in,  65, 

construction  of,  64. 

consideration  for,  60. 

definition  of,  54,  55,  n. 

executed,  58, 

executory,  ib, 

express,  57. 

illegal,  64. 

implied,  57. 

in  market  overt,  73. 

of  bailment,  80. 

of  bills  and  notes,  115, 

of  bonds,  109. 

of  guarantee,  106. 

of  insurance,  128. 

of  marriage,  260, 

of  partnership,  101. 

of  sale,  68. 

of  the  loan  of  money,  90. 

parol,  55. 

secured  by  penalty,  112. 

simple,  55. 

specialty,  54. 

stamps  on,  62,  n. 

under  duress,  63. 

verbal,  55, 

warranty  on,  76. 

with  alien  enemy,  438. 

written,  55. 
Contribution  from  co-surety,  108. 

to  general  average,  136. 
Contributory  boroughs,  359,  n. 
Convening  parliament,  346. 


Convention  of  peers,  488. 

parliament,  the,  ib. 
Conveyance    by    trader    to     defeat 
creditors,  158. 
of  voters  to  the  poll, 
404. 
Convocation,  559. 

legislative    power    of, 
561, 11. 

Co-ownership  in  goods,  14. 
Co-partnership,  101. 
Copies,  copyright  in,  41. 
Copyhold  estate,  vote  in  respect  of, 

378. 
Copyright,  9,  34. 

Acts,  41, 

assignment  of,  38. 

at  common  law,  35. 

by  statute,  36. 

duration  of,  ib. 

in  periodical  works,  36,  n. 

international,  41. 

in  the  colonies,  37,  n. 

Is     personal     property, 
37,  n. 

registration  of,  37. 

remedies     for   infringe- 
ment of,  38. 

right    of    foreigners    to 
acquire,  34,  n. 

Cornwall,  duke  of,  482. 

mines  in,  585,  n. 
Corodies,  566,  n. 
Coronation  oath,  424. 
Coroner,  673. 

deputy,  676. 
duties  of,  ib. 
local  jurisdiction  of,  677. 
district,  074, 
removal  of,  675. 
remuneration  of,  680. 
Coroner's  inquest,  676. 

on   body   of  cri- 
minal, 679. 
Correction  of  apprentice,  250. 
of  servant,  ib, 
of  wife,  284. 
Corrupt   practices   prevention   Act, 

402. 
Costs  from  the  Crown,  509. 

in  cases  of  election  petitions, 
407. 
Co-surety,  108. 
Coverture — see  Marriage, 
z  z  2 
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Council,  great,  344. 

lord  president  of  the,  490, 

653,  n. 
privy,  489. 

Councils,  royal,  487. 

Counties,  divisions  of,  688, 
elections  for,  397. 
electors  for,  376- 
members  for,  358. 
representation     of,      376, 
396. 
County  constabulary,  696. 
coroners,  673. 
qualifications,  376. 

County  corporate,  385,  n. 

County  Court,  jurisdiction  in  bank- 
ruptcy, 164,  168. 
jurisdiction  as  to  le- 
gacies, 232,  n. 
of  sheriff,  666. 

Courtesy,  titles  by,  648. 
Court  for  divorce  and  matrimonial 
causes,  259. 
martial,  627. 
of     bankruptcy,     149  —  see 

Bankruptcy. 
of  divorce,  259,  299. 
of  insolvency,  152. 
of  inquiry,  627,  u. 
of  orphans,  337. 
of  probate,  203,  231. 
of  referees  on  private  bills, 

410,  n. 
prize,  18. 

Courts,  authority  to  erect,  539. 

of  justice,  independence  of, 

507. 
revenue  from,  573. 

Cousins,  first,  265. 

peers  so  styled  by  the  king, 
641. 
Covenant,  55. 

Coverture,  284. 

■  effect  of,  284—293. 

Creditor,  grant  of  administration  to, 
214. 
opposition  of,  to  discharge 

of  bankrupt,  176. 
proof  of  debt  by,  170. 
protection  of,  from  fraudu- 
lent sales,  51. 

Creditors'  assignees,  170. 
Crossed  cheque,  118,  u. 


Crown — see  King. 

hereditary    succession     and 

title  to,  443,  445, 465. 
lands,  569. 
leases,  570. 

prerogative  of,  497,  635. 
private  estates  of,  571. 
property,  sale  of,  73. 
revenue  of,  563. 
settlement  of,  470. 

Cubit,  551. 

Cum  testamento  annexo,  administra- 
tion, 214,  218. 

Curator,  329,  n. 

Current  coin,  555. 

Custodi^  legis,  goods  in,  11. 

Custody  of  child,  337. 

of  idiots  and  lunatics,  545. 
of  the  temporalities  of  bi- 
shoprics, 564. 

Custom,  guardianship  by,  336. 

Customs,  the,  595. 
Acts,  599. 
of  London,  230. 

Custos  rotulorum,  681. 

Custuma  antiqua  sive  magna,  596. 
parva  et  nova,  ib. 

Cygnets,  23. 


D. 

Damages,  claim  for,  145. 
liquidated,  113. 
on  breach  of  bond,  111. 
or  penalty,  114. 

Dangerous  goods,  carriage  of,  87. 

Days  of  grace,  119. 

of  public  fast  or  thanksgiving, 
ib. 

Dead  game,  1 9. 

man's  part,  231,  n. 

Dean,  forest  of,  584,  n. 

Deaths,  registry  of,  271. 

Debt,  144. 

due  from  an  ambassador,  524. 
national,  610. 

Debtor  and  creditor,  arrangements 
between,  193. 
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Debtor,  liability  to  arrest — see  Ar- 
rest. 
Debts    in    bankruptcy,    how    paid, 
188. 
in  bankruptcy,  proof  of,  169, 

170,  n. 
judgment,  221, 
of  record,  ib. 
payment  of,  by  executor  or 

administrator,  ib. 
simple  contract,  145,  221. 
specialty,  ib. 
Decimse,  567. 

Declaration  on  taking  office,  660. 
of  bankrupt,  169. 
of  legitimacy,  259. 
of  being  a  natural  born 

subject,  ib. 
of     validity     of     mar- 
riage, ib. 
Decree  nisi  for  divorce,  300. 
Decrying  the  coin,  558. 
Dedimus  potestatem,  684,  687. 
Deer,  property  in,  5,  6,  n. 
De  estoveriis  habendis,  writ,  298,  ii. 
Defence  of  action  on   bill  or  note, 
120,  n. 

Degrees  of  consanguinity,  212,  263. 
of  commonalty,  650—656. 
of  nobility,  639—650. 

De  idiots  inquirendo,  writ,  544. 
Del  credere  commission,  79. 
Delegatus  non  potest  delegare,  68. 
Delivery   of   possession   of  chattel, 

50. 
De  lunatico  inquirendo,  writ,  546. 
Demand,  bill  payable  after,  122. 

on,  119. 
Demesne  lands  of  the  crown,  569. 

Demise  of  the  crown,  419,  443,  512, 
661. 
shall  not  dissolve 
parliament,  420. 

Demurrage,  143. 
Denizen,  438. 
Deodand,  586,  679,  n. 

abolished,  588. 
Departure  from    realm    by   trader, 

160. 
Depositum,  82,  n. 
De  prserogativJl  regis,  statute,  543, 

675. 


Deputy  cannot  depute,  68. 
coroner,  676. 
sheriff,  670. 

De  rationabili  parte  bonorum,  197 

229. 
Derby,  Earl  of,  493. 
Descent  of  kings  of  England,  449 — 

473. 
Desertion,  from  the  army,  628. 

from  the  navy,  633,  n, 
of  wife,  287,  288,  u. 

Designs,  copyright  in,  41. 

De  son  tort,  executor,  218. 

Devastavit,  219. 

De  ventre  inspiciendo,  writ,  307. 

Deviation  from  voyage,  133. 

Devon,  mines  in,  585. 

Dignities,  639—656. 

Dignity,  imperial,  510. 

Diplomatic    relations   with    Rome, 

519,  n. 
Direct  prerogatives,  609. 
Disabilities  of  infants,  324. 
Discharge  of  bankrupt,  172,  176. 

of  prisoner  for  debt  by  re- 
gistrar, 164. 

of  surety,  107. 

opposition  to  bankrupt's, 
176. 
Disclaimer  of  patent,  34. 
Discovery  by  bankrupt,  173. 
Dishonour,  notice  of,  121,  u.,  123. 
Disinheriting  children,  310. 
Dispensing  with  the  laws,  506. 
Dissenters,  marriage  of,  271. 

Dissolution  of  marriage,  297. 

of  partnership,  101. 
of  parliament,  419. 

Distribution  of  residuum,  225,  226, 
227,  230,  231. 
statute  of,  227. 

District  coroner,  674. 

courts  of  bankruptcy,  149. 
registries  for  probate,  211. 

Dividend  in  bankruptcy,  187. 
Dividends  unclaimed,  612,  n. 

Divine  right  of  kings,  doctrine  of, 

443,  463,  473. 
Divisions,    sessional,    of    counties, 

688. 
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Divorce,  259, 297—302. 

a  mens^  et  thoro,  297. 
a  vinculo,  298. 
for  adultery,  298. 
Do,  ut  des,  59,  n. 
ut  facias,  ib. 
Doctrine  of  divine  right  of  kings, 
443,  463,  473. 
relation  in  bankruptcy, 
183. 
Dog  licences,  603. 
Dogs,  stealing,  7,  8. 
Domestics,  246, 251. 
Domicile  of  testator,  207,  208,  n. 
Domitae  naturae,  animals,  4, 5,  584. 
Donatio  mortis  caus^,  47. 
Don  Pataleon  Sa,  521,  n. 
Dormant  partner,  103. 
Double  insurance,  132. 
Dover  castle,  constable  of,  534,  n. 

harbour,  535,  n. 
Dower,  288. 
Draft,  116. 

under  20s.,  128. 
Dramatic  pieces,  copyright  in,  41. 
Drawee,  116. 
Drawer,  ib. 

Drawings,  copyright  in,  41. 
Droit  d'aubaine,  437. 

of  admiralty,  528. 
Drunken  person,  contract  by,  64. 
Dukes,  640. 

Duration  of  parliament,  421. 
Duress,  contract  under,  63. 
Duties  of  children,  316. 

of  parents,  308. 
Dying  without  issue,  226. 


Ealdormen,  641. 

Earl,  ib. 

Earldom  by  tenure,  644,  n. 

Earmark  of  money,  53,  n. 

Earnest,  69. 

Ecclesiastical  courts,  203,  259,  2C0. 

synods,  559. 
Edgar  Atheling,  451. 
Edmund  Ironside,  «4. 


Education  committee,  495. 
of  children,  313. 

Edward  the  Confessor,  451. 

Edward  the  Outlaw,  ib. 

Egbert,  King,  449. 

Eggs  of  game,  21,  n. 

Election  auditors,  404. 
committee,  406. 
guardianship  by,  333. 
how  conducted,  396. 
of  coroner,  673. 
of  members  of  parliament, 

373—406. 
of  Scotch  and  Irish  peers, 

355. 
petition,  406. 
university,  399. 

Elective  monarchy,  444. 

Electors,  in  London,  886,  n. 

qualification  of,  375—392. 
registration  of,  377,  389. 
Who  disqualified  as,  390. . 

Elizabeth  of  York,  460. 
Elopement  of  wife,  290. 
Embargo  on  ships,  542. 
Emblements,  233—236. 
Emperor,  title  of,  510. 
Endorsement  of  bill   of  exchange, 
117. 
of  bill  of  sale,  49. 
Enemies,  public,  17,526. 
Engravings,  copyright  in,  41. 
Enlistment  of  sailors,  635,  n. 
Enrolment  of  annuities,  95. 
Entailed  estates  of  bankrupt,  182. 

Equitable  councils,  247. 

interest  in  personalty,  1 5. 
Equites  aurati,  652. 
Escheats,  588. 

Escheator  of  Munster,  408,  n. 
Esquire,  653. 

by  investiture,  655,  n. 

Estate,  committee  of,  547. 

personal,  will  of,  1 97. 
tail  in  bankrupt,  182. 

Estoppel,  110. 

Estovers,  298,  n. 

Estrays,  583. 

Estreat  of  recognizance,  145,  n. 
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Evidence  of  husband  and  wife  for 
and  against  each  other, 
283. 
on  lunacy  inquiry,  547,  n. 

Examination  of  bankrupt,  169,  173. 
adjournment  of, 
sine  die,  177. 
last,  172. 

Exceptional  prerogatives  of  Crown, 
SOS. 

Exchange,  bill  of,  115. 

contract  of,  68. 

Exchequer,  the,  563. 
bills,  610. 
bonds,  ib. 

Excise,  the,  601. 

hereditary,  573. 
licences,  603. 
licence  for  game,  21. 

to  keep  dog,  663, 

Exclusion  of  papists  from  the  throne, 
471. 

Executed  contract,  58. 

consideration,  60. 

Execution,  from  what  date  binding, 

51. 
of  criminal,  inquest  on, 

679. 
on  bond,  112. 
where    valid    against   a 

purchaser,  51. 

Executive  power,  342,  422. 

Executor,  appointment  of,  208. 
de  son  tort,  218. 
duties  of,  219—232. 
enactments     to     protect, 
223,  n. 

Executory  consideration,  60. 
contract,  58. 

Ex  nudo  pacto  non  oritur  actio,  59, 

128. 
Exportation  of  arms,  537. 
Exports,  duties  on,  595,  599. 
Express  contract,  57. 
warranty,  78. 
Expressum  facit  cessare  taciturn,  58. 

Extinguishment  of  parol  by  spe- 
cialty, 58. 

Extra-parochial  tithes,  567,  n. 
quatuor  maria,  305. 


F. 

Facio,  ut  des,  59,  n. 
ut  facias,  ib. 
Facto,  king  de,  432,  458. 
Factors,  78. 

Acts,  79. 
Fairs,  73,  550. 
False  character  to  servant,  252. 

lights,  581. 
Family,  royal.  The  475—486. 
Fealty,  427. 
Fee,  a  knight's,  652. 
Felo  de  se,  680,  n. 
Felon,  infant,  336. 

Felonious  offences  under  the  Mar- 
riage Acts,  270,  278. 
Female  franchise,  390,  n. 
sheriff,  662,  n. 

Feme  covert,  coercion  of,  292. 

contracts  by,  290. 

disabilities  of,  289. 

may  act  in  autre  droit, 
288. 

may  be  agent,  ib, 

may  be  executrix,  289. 

the  will  of  a,  204, 
289. 

when  she  maybe  bank- 
rupt, 157. 

Ferae   natura;,   animals,  4,  19,   240, 

684. 
Ferrets,  7,  n. 
Ferrymen,  631,  n. 
Fiat  in  bankruptcy,  165,  n. 
Fictitious  capital,  trading  with,  178. 
Fifteenths,  3,  590. 
Filing  bill  of  sale,  52. 

declaration     of     insolvency, 

161. 
petition  in  bankruptcy,  165. 

Filius  nuUius,  319. 

Finding,  property  by,  10,  574. 

Fire,  accidental,  255. 

engines,  699. 

insurance,  137. 

Firm,  100. 

bankruptcy  of,  154. 
guarantee  to  a,  107. 
First  class  certificate  of  bankruptcy, 
1-76,  n. 
cousins,  265. 
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First  fruits  of  spiritual  preferraents, 

566. 
meeting  of  creditors,  169. 
Fish,  property  in,  5,  19. 

royal,  575. 
Fixtures,  236. 
Fleets,  532, 630, 634. 
Flotsam,  578. 
Foenus  nauticum,  94. 

unciarium,  91,  u. 
Forces,  military,  619 — 630. 

■naval,  630—635. 
Foreign  affairs,  secretary  for,  491. 

bill  of  exchange,  116. 

merchants,  529. 

Foreigners,  contracts  by,  17. 

Fore  shore,  rights  of  the  Crown  in 

the,  571. 
Forest  of  Dean,  584,  n. 
Forests,  royal,  573. 
Forfeiture  of  a  bond,  111. 
title  by,  16,  n. 

Forfeitures  as  a  franchise,  588. 

revenue  of  Crown  from, 
.585. 
Fortifications  of  arsenals  and  dock- 
yards, 532,  n. 
Forts,  erection  of,  532. 
Franchise  by  occupation,  379. 
Franchises,  royal,  574,  588. 
Frankalmoign,  tenure  of,  354. 
Franking  letters,  606,  n. 
Fraud  in  a  contract,  62,  140. 

in  insurance,  140. 
Frauds,  statute  of,  50,  51,  55,   71, 
106,  206. 

Fraudulent  consideration,  62. 
conveyance,  160. 
grant,  50. 
preference,  184. 
sale,  51. 

Freehold,  vote  for  a,  378,  386,  387. 
Freeman  of  London,  386,  a. 
Freeipen,  lists  of,  389,  ii. 
Freight,  141,  n. 
Freighter,  142. 
Freight  pro  rat£l  itineris,  144. 
Freighting  a  ship,  141. 
Frequent  parliaments,  350. 
Fresh  suit,  582. 


Frivolous  pleas  by  bankrupt,  178. 
Fructus  industrials,  234. 
Full  age,  323. 
Fund,  consolidated,  615. 
Funded  debt,  612. 
Funds,  public,  ib. 
Funeral  expenses,  219. 
Future  interests  of  married  women 
in  personalty,  287. 


Game,  9, 19. 

Acts,  20,  21,  21,  n. 
certificate,  20. 
definition  of,  21. 
enactment  as  to  hares,  21. 
licences,  20,  603. 
qualification,  20. 
trespasses,  22. 

Gaming  policies,  139. 

Gaolers,  672. 

return  by,  of  prison  debtors, 
163. 
Garter,  knight  of  the,  650. 
Gas,  in  streets,  699. 

measures    used    in     sale    of, 
553,  n. 
Gazette,   London,    187,    192,    194, 
541,  n. 

General  agent,  67. 

average,  136. 

committee  of  elections,  406. 

councils,  345. 

fund,  614. 

lien,  84. 

militia  Act,  624. 

Gentlemen,  655. 

George,  St.,  knight  of,  650. 

Gift  of  chattels,  46. 

title  by,  ib, 

when  valid,  47. 

when  void,  48. 

inter  vivos,  46,  47. 

mortis  caus^,  47. 

Girls,  abduction  of,  315. 
Glouoine  oil,  87,  n. 
Gloucester,  duchess  of,  647. 
Gold  mines,  584. 

standard  of,  557. 

value  of,  555. 
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Good  consideration,  61. 
Good  Friday,  119. 
Goods  and  chattels,  2. 

assignment  of,  48. 

in  the  order  and  disposition 
of  bankrupt,  181. 

sale  of,  68. 

Government,  influence  of  the,  637. 
maladministration    of, 
513,  516. 
^  of  the  Navy,  633. 

Grace,  days  of,  119. 
Grant  by  the  Crown,  511. 
Gratuitous  donation,  46. 
Great  Charter,  502. 

ports,  634. 
Greenwich  Hospital,  634. 
Gretna  Green  marriages,  279,  ". 
Gross  neglect,  82,  n.,  85. 

profits,  payment  out  of,  103. 
Guarantee,  contract  of,  106. 

in  respect  of  public  office, 

661,  n. 
to  or  for  a  firm,  107. 

Guardian  and  ward,  323 — 339. 
ad  litem,  324,  336. 
by    appointment    of    the 

Court  of  Chancery,  334. 
by  custom,  336. 
by  election,  333. 
by  nature,  329. 
by  statute,  332. 
duties  of,  337. 
for  nurture,  330. 
in  socage,  331. 
of  heir  apparent  to  throne, 

511. 
rightsof,  337— 339. 
to    consent    to   marriage, 

335. 

Guardianship  of  father,  314. 
Guilds  of  London,  386,  n. 
Gunpowder,  537. 


H. 

Habeas  corpus,  337,  368,  503,  636. 
Half-blood,  213,  447. 
Handsale,  69,  a. 
Harbour  Acts,  535. 
Hares,  21. 


Harold,  king,  451. 

Havens,  prerogative  as  to,  533. 

Hawk,  stealing,  7,  ii. 

Headborough,  692. 

Heirlooms,  242. 

Heptarchy,  The,  450,  466. 

Hereditary  right,  doctrine  of,  447. 

Heretochii,  640. 

High  constable — see  Constable. 

Hiring  servants,  57,  246. 

Homage,  427. 

Home  Secretary,  491. 

Honour,  acceptance  of  bill  for,  124. 

fountain  of,  548. 
Honours  in  the  state,  350. 
Horses,  sale  of,  75. 
Hotchpot,  280. 
Household  suffrage,  388. 
House  of  commons,  342,  351,358, 
373,  392. 
oflords,  351,  354,  370. 
tax,  608. 
Husband  entitled  to  administer  to 

wife,  212,  287. 
Husband  and  wife,  258—302. 
adultery  of,  299. 
coercion  of,  294. 
desertion  of,  287,  288,  n. 
rights    over    wife's    pro- 
perty, 284. 
rights  over  wife's  person, 
ib. 
Hydage,  592,  594. 
Hypothecate,  93,  n. 


Idiots,   63,   543,   588— see    Luna- 
tics. 
Illegal  consideration,  61. 
contract,  ib. 
condition,  110. 
Illegitimate  children,  303,  317. 
Immoral  consideration,  62. 
contract,  ib. 
publications,  39. 
Impeachment,  of  ministers,  516. 
Impediments  to  marriage,  261  —  266. 
Implied  contract,  57. 
warranty,  77. 
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Import  duties,  595. 
Importation  of  arms,  537, 
Impossible  condition,  61,  111. 
Impotency,  260,  298. 
Impotentiam,  propter,  property,  8. 
Impressing  seamen,  631. 
Inanimate  things,  property  in,  4. 

Incapacities  for  marriage,  261 — 266. 
to  contract,  63. 

Incestuous  marriages,  264. 
Income  national,  615. 
tax,  590,  609. 
Incorporeal  chattels,  9. 
Indemnity,  Act  of,  660,  n. 
Indexes  of  specifications,  30,  n. 
India,  marriages  in,  279,  n. 

secretary  for,  491. 
Indian  army,  626,  ii. 
Indictment,  540. 
Indorsee,  118. 

Indorsement  of  a  bill  of  exchange, 
117. 
cif  a  bill  of  lading,  49. 
Industrial  school,  311. 
Industriam,  propter,  property,  5. 
Infancy,  how  computed — see  Age. 

Infant,  323. 

alienation  by,  325. 

cannot  be  members  of  par- 
liament, 325,  363. 

contracts  by,  63,  325,  327. 

disabilities  of,  325. 

felon,  336. 

may  be  agents,  65,  n.,  325. 

liabilities  of,  324—329. 

marriage  by,  262,  268,  272, 
326. 

necessaries  for,  828. 

trustee,  326. 

when  executor,  208. 

will  by,  205. 

Influence  of  the  Crown,  635—638. 
Infringement  of  copyright,  38. 
of  patent,  32. 

Inhabitant  occupier,  vote  as,  388. 

Inhabited  house  duty,  608. 

Injunction  to  protect  copyright,  38. 
to  protect  patent,  32. 

Inland  bill  of  exchange,  116. 
revenue,  board  of,  608. 


Innkeepers,-liability  of,  67,  85,  86. 
InofiHcious  testament,  310. 
Inquest,  coroner's,  676. 

on  body  of  cri- 
minal, 680. 
Inquiry,  court  of,  627,  n. 
Inquisition,  coroner's,  676. 
Insane  persons — see  Lunatics. 
Insolvency,courtof,152^see  Bank- 
ruptcy. 
Insolvent  court,  abolished,  15?. 
Inspectorship  deeds,  193. 
Inspectors  of  police,  697. 

watchmen,  699. 
weights  and  measures, 
553,  u. 
Insurance,  128 — 141. 

securing  loan  by,  95. 
Insurer,  the,  129. 
Interest,  90—99. 

awarded  by  juries,  99. 
different  rates  of,  91. 
in  policies,  139. 
on  debts,  98. 
on  judgment  debt,  99. 
on  legacies,  226. 
or   no  interest,  insurance 
made,  139. 
International  copyright,  41. 
Interregnum,  513. 
Intestacy,  199. 

Intoxication  avoids  a  contract,  64. 
Intra  annum  luctus,  308. 
Invention,  title  by,  25 — 43. 
Inventor,  true  and  first,  27. 
Inventory  of  deceased's  effects,  220. 
Irish  bishops,  353. 

peers,  355,  392, 649. 
representative  peers,  373. 
Irregular  marriages,  280,  n. 
Irresponsibility  of  sovereign,  512. 
Issue,  dying  without,  226. 


Jactitation  of  marriage,  258,  n. 
James  I.  .  463. 
James  II.  .  466. 
Javelin  men,  667,  n. 
Jetsam,  578. 
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Jettisons,  133, 136. 

Jew  bill,  441,  n. 

Jewish  parent,  812,  n. 

Jews,  marriage  of,  275,  278,  n.,  279. 

may  sit  in  parliament,  368,  n. 

naturalization  of,  440. 

oath  of  allegiance  by,  429. 
John,  king,  455,  502. 
Joint  adventure,  103. 

Joint-stock  banking  companies,  76. 
companies,  101,  1.31. 

Joint  tenancy  in  chattels,  14. 

Jointure,  294. 

Judge  in  ordinary,  259. 

Judges,  507. 

not  eligible  to  sit  in  par- 
liament, 393. 

Judgment  debtor  summons,  162. 
debt,  146. 
interest  on,  99. 
title  by,  16,  n. 

Judicial  committee,  34,  494. 
separation,  299, 

Jure  divino,  title  to  throne,  443. 
king  de,  458. 

Jurisdiction  of  parliament,  360. 
Jus  accrescendi,  14. 

albinatfls,  437. 

coronae,  442. 

relictae,  198,  n. 

Justice,  king  the  fountain  of,  538. 
denial  or  delay  of,  505. 

Justices  of  the  peace,  681. 
actions  against,  689. 
borough,  683,  n. 
duties  of,  687. 

Justices,  number  of,  685. 

office  of,  how  determined, 

687. 
origin  of,  681. 
qualification  of,  685. 
stipendiary,  685 ,  n. 
virtute  officii,  681. 


K. 

Kin,  next  of,  212, 215,  227,  228. 
Kindred,  Table  of,  212. 
King,  422— 441. 


King,  abdication  by,  319,  466,  517. 
allegiance  of  subjects  to,  429. 
ambassadors  of,  519. 
arbiter  of  commerce,  550. 
audience  of  the,  488. 
can   be   guilty   of  no   laches, 

517. 
can  do  no  wrong,  512. 
coronation  oath  of,  424. 
councils  of,  487 — 496. 
death  of,  512. 
declaration  of  war  by,  525. 
de  facto  and  de  jure,  432, 458. 
dignity  of,  510. 
dispenser  of  justice,  539. 
family  of,  475— 486. 
forces  of,  619—638. 
fountain  of  honour,  548. 
grant  by,  513. 
head  of  t'  ?  Church,  559. 
his    general    relation    to    the 

people,  422. 
how   far    barred    by  lapse   of 

time,  517. 
legislative  power  of,  530. 
letters  of  marque  and  reprisal 

by,  527. 
may   issue   writ  of  ne    exeat 

regno,  538. 
military  command  vested   in, 

531. 
pardoning  by,  540. 
parens  patriae,  542. 
perpetuity  of,  512. 
petitioning  of,  507. 
prerogative  of,  497 — 562. 
proclamations  by,  541. 
prosecution  by,  540. 
remonstrance  with,  515. 
revenue  of,  563 — 618. 
review  of  his  prerogative,  635, 

—638. 
safe-conduct  by,  528. 
succession  of,  442 — 474. 
title  of,  442. 
treaties  by,  525. 
ubiquity  of,  541. 

King's  books,  568. 

printer,     privilege     of,     40, 
416,  n. 

Knight,  650,  655,  n. 
bachelor,  651. 
banneret,  650,  654,  n. 
of  the  Bath,  651. 
of  the  Garter,  650. 
of  the  shire,  359,  376,  397. 
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L. 

Labourers,  247,  654,  n.,  656. 

Laches  of  infant,  325. 
of  king,  517. 
Lading,  bill  of,  49. 

Lancaster,  disfranchisement  of,  359, 

n. 
Land,  carriers  by,  88. 
Landlord's  rent  in  bankruptcy,  190. 

Land  tax,  the,  590. 

falls  on  proprietor,  595. 
introduction  of,  594. 
revenue  from,  590—595. 

Language   of  Acts   of    parliament, 

41 1,  n. 
Lapsed  legacy,  225. 
La  reine  le  veut,  414. 
Larceny  Act  (1861),  75,  n. 
Last  examination  of  bankrupt,  172. 

Law,  martial,  629,  n. 

parliamentary,  364. 

Roman,  304. 
Lay  days,  143. 
Leagues  and  alliances,  525. 
Leases  to  aliens,  437. 
Leasehold,  vote  for,  379. 
Lecture,  copyright  in  a,  40. 

Legacies,  223—226. 
lapsed,  225. 
recovery  of,  232. 

Legacy  duty,  223,  n,  607. 

Legal  liabilities,  61. 
tender,  556. 

Legislative  power,  342. 

power   of   convocation, 
561,  n. 
Legitim,  198,  n. 
Legitimate,  who  is,  303. 
Legitimation,  304. 

Letters,  carriage  of,  604, 
franking,  606,  n. 
of  administration — see  Ad- 
ministration. 
of  marque,  527. 
patent,  25. 
postage  of,  604. 


Levitical  degrees,  264. 

Lex  et  consuetude  parliamenti,  364.- 

Liability  of  agent,  68. 

of  principal,  67. 

of  innkeepers,  86. 

of  indorser,  121. 
Libel,  370. 
Liberties,  669. 

Liberty,  civil,  500. 
natural,  ib. 
political,  ib. 

Licence,  marriage  by,  267,  276. 
to  go  abroad,  537. 
to  kill  game,  21. 
to  manufacture  patent  ar- 
ticle, 31. 

Licensed  brokers,  78. 

Liege,  homage,  427. 

lord,  ib. 
Lien,  83. 

Lieutenancy,  commission  of,  623. 
Lieutenant,  lord,  623,  n.,  624. 

Life  annuity,  94. 
insurance,  137. 
peerage,  646,  n. 

Ligan,  578. 

Lighthouses,  536. 

Lighting  streets,  699. 

Limitation  of  action  against  jus- 
tices, 689. 

Crown,  472. 

indictments,  518. 

liability  of  inn- 
keepers, 86. 

Limited  administration,  216. 

Lineal  consanguinity,  212,  264. 

Liquidated  damages,  113. 

Literary  property,  34. 

Liverymen  of  London,  386,  n. 

Lloyd's  bonds,  109,  n. 

Loan  of  money,  90. 

Loans  for  the  public  service,  611 — 
613. 
to  trader  to  be  repaid  out  of 
profits,  101. 

Local  allegiance,  431. 
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Locatum,  82,  n. 

Lock-up  house,  695. 

Lodger,  franchise,  388. 

London,  customs  of,  230. 

Gazette,  169, 173,187,192, 

194,  S*!,  n. 
university,  385. 

Lord    Chancellor — see    Chancel- 
lor. 

privy  seal,  490. 

Redesdale's  Act,  152. 

Tenterden's  Act,  56,  71. 

warden  of  cinque  ports,  634, 
n. 
Lords,  house  of,  355. 

laws  and  customs  of,  370. 

spiritual,  353. 

temporal,  355. 

Lunacy,  masters  in,  646,  n. 
Lunacy  Acts,  546,  648. 

Lunatic,  bankrupt,  164. 

cannot  vote,  390. 

contract  by,  63. 

custody  of,  545,  547. 

marriage  by,  263. 

prisoner  for  debt,  164. 

pauper,  wife  of,  288,  n. 
Lying  in  prison,  160. 

M. 

Madmen— see  Lunatics. 

Magistrates,  342,  657,  681—690— 
see  Justices  of  the  Peace. 

Magna  Charta,  502,  n. 

Maintenance  of  bastards,  310,  317. 

of  children,  308,  310. 

offence  of,  252. 

of  parents,  317. 

of  servants,  251. 

of  wife,  289,  296. 
Majors  regalia,  509. 
Maladministration  of  ministers,  513, 
615. 

Mala  in  se,  520. 
prohibita,  ib. 

Male  preferred  to  female,  in  descent 
of  Crown,  446. 

Malt,  excise  on,  603. 


Mandatum,  82,  n. 

Manufacture,  patent  for  a,  26. 

Marches,  the,  641. 

Margaret,  queen  of  Scotland,  454. 

Marine  insurance,  130,  141. 

Marines,  the  royal,  634. 

Market  overt,  63,  73. 

Markets,  public,  550. 

in  London,  73. 

Marque  and  reprisal,  527. 

Marquess,  640,  653,  u. 

Marriage,  258—302. 

abroad,  280. 

Acts,  267. 

at  office  of  registrar,  275. 

by  banns,  267. 

by  consul,  280. 

by  certificate,  271,  276. 

by  licence,  267,  276. 

caveat  against,    269,   n., 

273,  n. 
contract    in   restraint  of, 

62,  n.,  115. 
in  India,  279,  n. 
in  Scotland,  280,  u. 
is  a  contract,  260. 
notice  book,  272. 
of  the  royal  family,  279, 

484. 
prohibited     degrees     in, 

264. 
promise  of,  56^  263. 
registration  of,  271,  278. 
settlements,  294. 
title  by,  16,  n. 
with  wife's  sister,  266,  n. 
without  banns,  270. 
when  felonious,  270,  278. 
when  null  and  void,  269, 
278. 
Married  women  bankrupt,  1.57. 

cannot  contract,  63. 
cannot  make  a  will, 

204. 
debts  of,  before  mar- 
riage, 291. 
disabilities    of,    44, 

63,  204,  289. 
efiect  of   coverture 
on  person,  284. 
on  property,  ib. 
on     transactions, 
288. 
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Married  women,  protecticHi  of,  288, 
291,  2&3. 

Martial,  courts,  627. 
law,  629,  n. 

Mary,  queen,  446,  461. 

Master  and  servant,  244 — 257. 
power  of,  250. 
liable  for   acts   of   servant, 
253. 

Master  of  the  Rolls,  393,  n.,  653,  a. 

Masters  in  Lunacy,  546. 

Matilda,  empress,  453. 

Maturity  of  bill,  118. 

Measures  and  weights,  551. 

Medium  of  exchange,  69,  555. 

Meeting  of  creditors,  169. 

Members  of  parliament,  353 — 408. 
bankrupt,   369,   n., 

392. 
disqualifications  of, 

392. 
election   of,    373 — 

406. 
privileges  of,  365. 
qualification  of,  392. 

Memorandum  as  to  patent,  34. 

Menial  servants,  246. 

Mens&  et  thoro,  divorce,  297. 

Mensurffi  Domini  regis,  553. 

Merchants,  foreign,  529. 

Merger  of  simple  contract,  58. 

Merton,  parliament  of,  305. 

Metric  system,  554. 

Metropolitan  police  Acts,  683,  n. 

magistrate,  391, 
683,n.,6B6,ii. 

Michel-gemote,  344. 

Michel^ynoth,  ib. 

Military  asylum  at  Chelsea,  630,  n. 
forces,  619—630. 
hospital,  630. 
testament,  ib. 

Militia,  532,  620,  624. 

Mines,  prerogative  as  to,  584. 

Ministers,  responsibility  of,  515. 


Ministers,  the  cabinet,  490. 

Minora  regalia,  509. 

Minority — see  Age. 

Mint,  the  royal,  558,  ii. 

Misdemeanors   by   bankrupt,    174, 
177. 

Misgovernment,  513,  516. 

Misrepresentation  in  policy,  140. 

Mixed  subjects  of  property,  233. 

Models,  copyright  in,  41. 

Monarchy,  elective,  444. 

Money  bill,  374. 

bonds,  112. 

has  no  earmark,  53,  n. 

interest  on,  90,  96. 

loan  of,  90. 

of  the  realm,  555,  558. 

Monopolies,  statute  of,  25,  35. 

Monopoly,  25. 

Monuments,  241. 

Moravians,  363,  n.,  660. 

Mortgage,  effect  of,  in  bankruptcy, 
190. 
payment  of,  out  of  per- 
sonal estate,  221,  n. 

Mother,  rights  over  child,  316,  318. 
when  guardian,  318. 

Moveables,  property  in,  2,  4. 

Musical    performances,    copyright, 
in,  41. 

Mutiny  Act,  626. 

in  the  navy,  633,  n. 

Mutual  promises,  55,  60. 


N. 

National  Church,  559. 

debt,  610. 
National  debt,  amount  of,  612. 

Natural  allegiance,  430. 
liberty,  500. 

Natural-born  subject,  433. 

Naturalization,  438. 

by  certificate,  489. 

Naval  coast  volunteers,  635,  n. 
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Naval  Discipline  Act,  683. 

medical     supplemental     so- 
ciety, 635,  n. 

Navigation  companies,  89,  n. 

Navy,  630—635. 

number  of  ships  in,  631,  n. 

Necessaries  for  infant,  68,  328. 

for  wife,  63,  n.,  289. 
Ne  exeat  regno,  538. 
Neglect  by  master  of  servant,  251. 
Nemo  potest  exuere  patriam,  431,  n. 

Negligence,  different  degrees  of,  83, 
n. 
in  bailee,  83. 
in  fellow  servant,  251. 

Negotiability  of  a  bill,  117. 

of  a  note,  125. 
Negotiable  instruments,  53. 
Negro  slaves,  24'5. 
Net  profits,  103,  101,  n. 
New  boroughs,  creation  of,  381. 
Newspaper,  stamp,  606,  n. 
Next  of  kin,  212,  215,  227,  228. 
Night  poaching,  20,  n. 
Nitro-glycerine,  87,  n. 
Nobility,  355,  549,  639-650. 

Nobleman,  when  tried  by  his  peers, 

647. 
Nominal  partner,  102. 
Non  compos,  647 — see  Lunatics. 

joinder  of  other  partners,  plea 
of,  102. 
Nonsuit,  541. 
Non  user  of  office,  661. 
Non  trader  bankrupt,  153. 
Norman  Conc[uest,  452. 
Note  of  hand,  125. 

Notice  of  action  to  justices,  689. 
of  bankruptcy,  184. 
of  dishonour,  121,  n.,  124. 
ofmarriage,  271,  276. 
Notice   to    creditors    by   executor, 

223,  n. 
Nudum  pactum,  59,  n. 
Nulli  vendemus  rectum    vel  justi- 
tiam,  505. 


Nullity  of  marriage,  802. 
Nullum  tempus  occurrit  regi,  517. 
Nuncupative  will,  206,  630,  634. 
Nurture,  age  of,  3 1 6. 

guardianship  for,  330. 


O. 

Oath  against  bribery,  400,  n. 

coronation,  424. 

declaration  in  lieu  of,  660, 

judicial,  660. 

of  abjuration,  428. 

of  allegiance,  429. 

of  supremacy,  428. 

of  office,  660. 

parliamentary,  363. 

promissory,  429. 
Obligor  of  a  bond,  110. 
Occupancy,  title  by,  16 — 24. 
Occupation,  franchise  by,  379,  386, 
388.  ■• 

Occupier,  inhabitant,  388. 

Office,  cannot  be  sold,  659. 
definition  of,  658. 
how  conferred,  659. 
how   affected   by   demise    of 

Crown,  661. 
how  forfeited,  ib. 
ministerial,  659. 
oath  of,  660. 
of  trust,  659. 

royal  prerogative  as  to,  549. 
when  not  a  tenement,  658,  n. 
swearing  in  to,  659. 

Officers  of  State,  429,  487,  420. 

Offices  and  pensions,  duty  on,  609. 
creation  of,  by  Crown,  549. 

Official  assignee,  170. 
dignities,  650. 

Oleron,  laws  of,  577. 
Oral  lecture,  40. 

Order  of  discharge,  168,  176. 
to,  bill  payable,  117. 

Ordinance  of  parliament,  355. 

Ordinary,  200,  u.,  209. 
judge  in,  259. 
neglect,  83,  u. 

Ordinary's   licence   to   marry,  267, 
271. 
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Orphans,  court  of,  337.. 

Ostensible  partner,  101. 

Overseers,  249,  n.,  380. 

Overt,  market,  53,  73. 

Outlawry  of  members  of  parliament, 
36S. 


Paintings,  copyright  in,  41, 

Paraphernalia,  287. 

Pardon,  540. 

to  criminal  impeached,  636. 

Parens  patriae,  199,  334,  542. 

Parent  and  child,  303—322. 

his    consent    to     marriage, 

268,  272. 
duty  of,  308. 
power  of,  313 — see  Child. 

Pari    delicto,   potior    est    conditio 
possidentis,  141. 

Parish  apprentices,  249. 

Parks,  571,  n. 

Parliament,  342—421. 

adjournment  of,  417. 
annual,  350. 
constituent  parts  of,  350. 
contempt  of,  370. 
dissolution  of,  419. 
duration  of,  421. 
election  of  members  of, 

373—405. 
laws   and   customs    of, 

360. 
manner    and    time    of 

convening,  346. 
meaning  of  word,  343. 
members  of,  358,  392. 
mode  of  proceeding  in 

408. 
power  of,  361. 
privileges  of,  365—370. 
prorogation  of,  417. 
rolls,  410. 

Parliamentary  impeachment,  516. 

Parliamentary  papers,  370. 

representation,  prin- 
ciple of,  376. 


Parol  assignment,  48. 
contracts,  55. 

Pars  rationabilis,  197, 198,  201,312 

Partial  loss,  134. 

Particular  lien,  84. 

Partner,  authority  of,  103. 

bankruptcy  of  one,  154. 

dormant,  103. 

liability  of  one  for  another, 

102. 
ostensible,  106. 

Partners,  accounts  between,  105. 

Partnership,  99. 

new  act  as  to,  104. 
trading,  15, 100,  n. 

Partus  sequitur  ventrem,  23. 

Passports,  529. 

Pataleon  Sa,  case  of,  521,  u. 

Patent,  how  obtained,  25 — 34. 
infringement  of,  32. 
law  Acts,  28. 
letters,  26. 
peers  by,  644. 
right,  9,25,31. 

Patentee,  protection  of,  33 

Patria  potestas,  313. 

Patronage  of  the  Crown,  637. 

Pattern,  copyright  in,  41. 
post,  606. 

Pauper,  relief  to  wife  of,  288,  n. 

Pawnbrokers,  75,  83,  98. 

Pawnee — see  Bailee. 

Pawns  by  agents,  79. 

Pay  not  assignable,  45. 
of  the  navy,  635,  n. 

Payee  of  bill  of  exchange,  117. 

Peace  and  war,  525. 

breach  of  the,  540. 
justice  of  the,  681 — see  Jus- 
tices. 

Peerages,  different  classes  of,  355,  n. 
for  life,  646,  n. 

Peeresses,  647. 

Peers,  353,  370,  487,  639—650. 
by  patent,  644. 
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Peers,  by  tenure,  614. 
by  writ,  ib, 
cannot  vote,  391. 
free  from  arrest,  367. 
for  life,  646,  n. 
house  of,  355, 370. 
how  created,  355,  549,  644. 
how  deprived,  649. 
Irish,  355,  392. 
not    eligible    to     House    of 

Commons,  392. 
privileges  of,  366,  487,  647— 

649. 
proxies  of,  372. 
right  to    audience   of  king, 

488. 
Scotch,  355,  392. 
spiritual,  353. 

Penalties,  contracts  secured  by,  113, 
Penalty  of  a  bond,  109—115. 
Pendente  lite,  administration,  215. 

Pensions,  duties  on,  609. 

from  the  civil  list,  550. 

Pensioners,  royal,  disqualified,  394. 
People,   relation     of    sovereign    to, 

422. 
Per  capita,  distribution,  230. 
Perfection  of  the  sovereign,  515. 
Performance  of  contract,  64. 
Perpetuity,  rule  against,  applied  to 

personalty,  13. 
Person,  committee  of  the,  547. 

Personal  chattels,  2. 
property,  ib, 

in  action,  10. 
in  possession,  ib. 
number  of  owners  in, 

14. 
quantity    of    interest 

in,  12. 
things,  1. 

time  of  enjoyment  in, 
12. 
representatives,  217. 

Personalty,  title  by  assignment,  48. 

by  bankruptcy,  147. 

by  contract,  64— see 
Contract. 

by  gift,  44  —  see 
Gift. 

by  invention,  25. 

by  occupancy,  16. 

by  will  and  admi- 
nistration, 197. 

VOL.  II. 


Personation  of  voters,  400,  n. 

Per  stirpes,  distribution,  230. 

verba    de  praesenti,    marriage, 
266. 

Petition  against  election,  406. 

for  prolongation  of  patent, 

31. 
in  bankruptcy,  163,  165. 
of  Right,  503. 

Petitioning  creditor,  165. 

parliament,  507. 
the  Crown,  ib. 

Petty  constables,  691. 
sessions,  689. 

Photographs,  copyright  in,  41. 

Piers  and  harbours,  535. 

Pigeons,  tame,  6. 

Pignori  acceptum,  82,  o. 

Pin-money,  294. 

Piracy  of  works,  38. 

Pirates,  recapture  from,  18,  n. 

Pixing  the  coin,  558,  n. 

Play,  stage,  copyright  in,  40. 

Pledge  of  goods  by  agent,  79. 

Plene  administravit,  222. 

Plundering  wreck,  580. 

Poaching,  Act  against,  21,  a, 
night,  20,  n. 

Pocket  sheriff,  664. 

Police,  690—700. 
county,  696. 
superannuation  fund,  697,  n. 

Policies  in  blank,  131. 

of  assurance,  128,  138. 

Policy,  fire,  137. 
life,  ib. 

Political  liberty,  500. 
Poll,  duration  of,  398. 
Polling  at  elections,  397—399. 
Polygamy,  261. 
Pondera  regis,  553. 
Poor  Law  Board,  249. 
relief,  311. 
Pope,  diplomatic  relations  with  the, 
519,  n. 
Nicholas's  valuation,  567. 

3a 


722 


INDEX. 


Popery,  declaration  against,  by  so- 
vereign, 426. 

Popish  parent,  312,  n. 

Portland  harbour,  535,  n. 

Ports,  prerogative  as  to,  533. 

Posse  comitatus,  667. 

Possession,  property  inj  lO. 

Postliminium,  434. 

Postmaster-general,  605. 

Post-mortem  examination,  678. 

Post-nuptial  settlement,  295. 

Post-office,  the,  604. 

duties,  590,  604. 
savings  banks,  606,  it. 

Potwallers,  386. 

Poundage,  597. 

Power  of  a  parent,  313. 

Praemunire,  360,  472, 

Precedence,  grant  of,  550. 

in  royal  family,  483-. 
table  of,  G53,  n. 

Pre-contract  of  marriage,  260. 

Pre-emption,  572,  636. 

Preference,  fraudulent,  184. 

Pregnancy,  duration  of,  307. 

Preliminary  statement  by  bankrupt, 
167. 

Prerogative  as  to  copyright,  39. 

court,  203,  210. 

royal,  497,  508,  635. 

title  by,  IS,  n. 
Presentment  of  bill  of  exchange,  1 1 9. 
President  of  the  council,  490,  653,  u. 
Pressing  seamen,  631. 
Primitia;,  567. 
Primogeniture,  446. 
Prince  Consort,  the  late,  480. 

Prince  of  Wales,  481. 
title  of,  640,  n. 
Princes  of  the  blood  royal,  483. 
Princess  royal,  481. 
Principal   and   agent,   65,    78 — see 
Agent. 
and  surety,  106. 


Prints,  copyright  in,  41. 

Prior  act  of  bankruptcy,  notice  of, 
184, 

Priors,  353,  n. 

Prisage  of  wines,  597. 

Private  act  of  parliament,  438. 

bills,  introduction  of,  410. 
estates  of  Crown,  571. 
relations,  tigMs  in,  244. 

Privateers,  528. 

Privileges,  grant  of,  548. 

of  parliament,  365—370. 

Privilegium  clerioale,  648,  n. 

propter,  property,  9. 

Privy  council,  489. 

colonial     jurisdiction 

of,  493. 
judicial  committee  of, 
494. 
councillors,  duties  of,  492. 
purse,  616. 
seal,  lord,  490. 

Prize  commission,  18. 

condemnation  as,  ib. 
court,  ib. 

Probate,  affecting  real  estate,  209,  n. 
court  of,  203,  211. 
duty,  206,  n. 
of  will,  209. 
taking  out,  219. 

Procedendo,  writ  of,  687. 

Prochein  amy,  324. 

Proclamation  by  Crown,  418,  541. 

Prodigals,  547,  n. 

Product  of  taxation,  589,  617. 

Profits,  remuneration  by  a  share  in, 
105. 

Prohibited  degrees  in  marriage,  263. 

Prohibition  to  leave  the  realm,  537. 

Promise-^see  Contract,  54. 

in  consideration  of  marriage, 

55. 
to  marry,  263. 

Promissory  note,  53,  125. 

Proof  of  bankruptcy  debts,  169. 
of  will,  209,  219, 

Property  by  finding,  10. 
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Property  tax,  609,  n. — see  Iwcome 
Tax. 
in  action,  11. 
in  possession,  10. 
literary,  34. 
per  industriam,  5. 
personal,  1. 
propter  privilegium,  5,  9. 

impotentiam,5,8. 
ratione  privilegii,  22. 

soli,  ib. 

Proprietors  of  patents,  register  of, 
31,  n. 

Pro  rat^  itineris,  144. 
Prorogation  of  parliament,  417. 
how  announced,  418. 

Prosecution  by  the  Crown,  540. 
Prosecutor,  public,  540. 

Protection  Acts,  153,  n. 

of  bankrupt,  175. 
of  buyer,  77. 
of  children,  312. 
of  creditors,  51. 
of   landlords,    in    bank- 
ruptcy, 190. 
order    to    deserted   wife, 
287. 
Protector  of  the  realm,  511. 
Protest  of  bill  of  exchange,  117,  n., 
123. 
of  peers,  372. 

Proving  will  in  common  form,  209. 

Provisional    protection    of   patent, 
30,  n. 
specification,  28. 

Proximity,  degrees  of,  212, 263. 
Proxy,  voting  by,  372. 

Public  appointments,  sale  of,  45. 
bills,  introduction  of,  410. 
debt,  598. 
funds,  612. 
rights,  340. 
sitting,  172. 
works,  570,  n. 

Publication  of  will,  206. 

Puffer  at  auction,  78,  ii. 

Purchaser,  enactments  to  protect,  51. 

Purse,  privy,  616. 

Purveyance,  572,  636. 

Purus  idiota,  544. 

Putative  father,  318. 


Q. 

Quaker,  affirmation  by,  363,  660. 

marriage  of,  270,   272,   n., 
275. 
Qualification,  game,  20. 

of  justices,  685. 
of   members    of    par- 
liament, 392—395. 
of  parliamentary 
electors,  377—390. 
Qualified  property,  5,  19,  83. 
Quality,  warranty  of,  77. 
Quando  acciderint,  assets,  223. 
Quanti  minoris,  actio,  77,  u. 
Quantum  meruit,  payment,  57. 
Quarter  sessions,  145,  n.,  688. 
Quartering  soldiers  at  inns,  626. 
Quays,  535. 

Queen  Anne's  bounty,  569. 
Consort,  475— 479. 

attorney    and    soli- 
citor of,  476. 
revenue  of,  477. 
dowager,  480. 
gold,  477. 

Regnant    (and    see    KiNu), 
475. 
husband  of,  480. 
Queen's  printer,  40,  413,  416. 
Quicquid  plantatur  solo,  sulo  cedit, 

237. 
Quid  pro  quo,  59. 

Qui  facit  per  alium  facit  per  se,  254. 
Quorum,  justices  of  the,  684. 


R. 

Railway  companies,  as  carriers,  89,  n. 

Rank,  Table  of,  653,  n. 

Rates,  payment  of,  by  landlord,  387,n. 

by  voter,  367,  382,  388. 
Ratification  of  agency,  67. 

of  contract,  328. 
Real   and  personal  representatives, 

217. 
Realm,    prohibition    to   leave   the, 
537. 
recal  of  subjects  to  the,  537. 
Reasonable  part,  doctrine  as  to,  197, 
229,  312. 
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Ke-assurance,  131. 
Recapture,  18. 
Receivers  of  wrecks,  579. 
Reclaimed  animals,  5,  8. 
Recognizance,  145,  406. 
Record,  debts  of,  145, 
Recorders,  393. 
Redemption  of  pledge,  80. 
Redesdale's(Lord)  Act,  152. 
Redhibitoria,  actio,  77,  n. 
Referees,  Court  of,  410,  n. 
Reform  Act  of  1832.. 377,  383. 
1867.. 377,  387. 
Reformatory  school,  311. 
Refreshment  at  elections,  404. 
Refusal  to  accept  bill,  121. 
Regent,  466,  511. 
Register  of  patents,  29,  n.,  31,  n. 

pauper  servants,  249,  n. 

Registrar  in  bankruptcy,  164,  169, 
187,  192,  194. 
of  the  privy  council,  494, 
n. 
Registration  in  boroughs,  389. 
in  counties,  380. 
of  aliens,  437, 
of  annuities   on   lives, 

95. 
of  arrangement  deeds, 

192. 
of  bills  of  sale,  52. 
of  births,  271. 
of  copyright,  37. 
of   composition   deeds, 

193. 
of  electors,   377,    380, 

389. 
of  marriage,  278. 
of  parish    apprentices, 

249, 11. 
of  rent-charges,  95. 

Regnant,    queen,    475.       And    see 
King. 

Regno,  ne  exeat,  538. 
Reigate,  disfranchisement  of,  359,  n. 
Relation,    retrospective,    in    bank- 
ruptcy, 183. 

Relations,  rights  in  private,  244. 
Release  by  one  administrator,  220,  n. 
Relief  of  pauper,  288,  n. 
Remainder,  in  things  personal,  13. 


Removal  of  fixtures,  236—240. 

Renouncing  probate,  209,  n. 

Rent-charge,  95. 

Representation  of  the  People  Act, 
1867. .377,  384, 
387. 

by  executors   and 
administrators, 
217. 

by  heirs,  ib. 

concerning  charac- 
ter, 106,  n. 

in  a  policy,  140. 

in  parliament,  358. 

under  the  statute 
of  distributions, 
227. 

Representative  peers,  355,  372. 

Representatives,  real  and  personal, 
217. 

Reprisals,  627. 

Repugnant  condition,  111. 

Reputed  father,  319. 
owner,  181. 

Reserved  rights  of  voting,  385. 

Reserve  volunteer  seamen,  626,  n. 

Residuary  account,  227,  ii. 

legatee,  226. 
Residuum,  distribution  of,  202,  226. 

Resolution  to  take  proceedings  out 
of  bankruptcy  court,  171,  n. 

Respondentia,  money  taken  up  at, 
93,  189. 

Responsibility  of  ministers,  515. 
Restitution  of  conjugal  rights,  258,  n. 
Restoration,  The,  465. 
Retainer  by  executor,  222,  223. 
Returning  officer  at  elections,  397, 

398. 
Revenue  of  Crown,  563 — 618. 
Reversionary  interests   of  married 

women,  287. 
Revising  barristers,  381. 
Revocation  of  agency,  66* 
Revolution,  The,  of  1688.. 466. 
Rider  to  a  bill,  412. 
Rights,  bill  of,  503,  636. 
petition  of,  635. 
public,  340. 
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Riots  at  elections,  4U2. 
Robert  Duke  of  Normandy,  453. 
Roman    Catholics,   declaration   by, 
660,  n. 
law  of  legitimacy,  304. 
of  succession,  229. 
Rome,    diplomatic    relations    with, 

619,  n. 
Royal  assent,  414. 
councils,  487. 
dignity,  510. 
family,  475. 
fish,  19,  n.,  479,  575. 
forces,  619. 
hospitals,  630,  634. 
marines,  634. 
marriage,  279,  485. 
mines,  584. 
prerogative,  497. 
press,  39. 
revenue,  563,  636. 
title,  442. 
Rubric,  marriage  according  to  the, 

268. 
Rules    and   orders   in   bankruptcy, 

150,  1,. 
Running  days,  143. 


Safe-conduct,  17,  528. 
Saladine  tenth,  590. 

Sale,  bill  of,  49,  51. 

by  defendant,  52. 

contract  of,  68. 

in  market  overt,  53,  73. 

of  goods,  contract  of,  50,  68. 

of  horses,  75. 

of  land  by  auction,  78,  n. 

to  defeat  execution,  52. 

warranty  on,  76. 
Salvage,  18,  135,  579. 
Savings  bank,  post-office,  606,  n. 
Scandalura  magnatum,  649. 
Schedule  of  bankrupt,  172. 
Schiremen,  641. 

Scire  facias,  to  repeal  patent,  33. 
Scot  and  lot  voters,  385. 
Scotland,  marriages  in,  280,  u. 
Scottish  peers,  355,  372. 
Sculptures,  copyright  in,  41. 
Scutages,  591. 
Scutifer,  655,  u. 


Sea  marks,  536. 

Seamen,  naturalization  of,  441,  u. 

wills  by,  206. 
Searching  poachers,  21,  n. 
Seat  in  parliament,  effect  of  accept- 
ing office  on,  394. 
how  vacated,  408. 
Seaworthiness,  134. 
Secondary,  The,  667,  n. 
Second-class    certificate    in    bank- 
ruptcy, 176,  n. 
Secretaries  of  state,  490,  653,  n. 
Secretary  of  legation,  522,  n. 
Seducing  to  leave  service,  253. 
Select  committee,  412. 

of  elections,  406. 
Separate  maintenance,  296. 

use,    property    settled   to, 
292. 
Separation,  by  consent,  290,  294. 

judicial,  299. 
Separatists,  affirmation  by,  363,  n. 

who  are,  ib. 
Septennial  parliaments,  421,  636. 
Serjeants  at  law,  654,  n. 
Servants,  244—257. 

assaulting  a  man's,  253. 
character  of,  252. 
domestic,  246. 
master's  responsibility  for 

his,  253. 
negligence  of  fellow,  251. 
of  bankrupt,  191. 
enactments  to  protect,  247, 
248,  251. 

Service,  refusal  to  fulfil  contract  of, 

248. 
Servitude,  title  to  vote  by,  386. 
Session  of  parliament,  417. 
Sessional  divisions,  688. 
Sessions,  petty,  689. 

quarter,  688. 

special,  ib. 

Settled  estates  of  bankrupt,  186,  u. 

of  infants,  327. 
Settlement,  Act  of,  504. 

marriage,  294. 
of  bastard,  321. 
Shares,  banking,  sale  of,  76. 
Shares,  in  companies,  240,  n. 

in  public  land  undertakings, 
240. 
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Sheriff,  642,  661—673. 

eounty  court   of  (h^,  3@6, 

666, 
deputy  of  the,  670. 
duties  of,  666. 
duty   of,   at   election,   397, 

405. 
is  returning  ofBcer,  397. 
mode  of  electing,  662, 
office  of,  is  cp^npulsory,  6§5. 
officers  of.  670. 
of  Westmoreland,  662. 
of  London  and  Middlesex, 

ib. 
qualification  for,  666i 
responsibility  of,  6$8, 
under,  670. 
woman  may  be,  662,  ii. 

Shipowner,  liability  pf,  89,  14g,  n. 

144. 
Shipwrecks,  575. 
Sight,  after,  bill,  122. 
at,  bill,  119,  n. 
Silver  mines,  S84, 
Simple  contract,  55. 

debts.,  J  45. 
homage,  427. 
Single  bond,  109, 
Sinking  fund,  615,  n. 
Sitting,  public,  in  bankruptcy,  172. 
Slavery,  245. 
Slight  neglect,  83,  u. 
Small  tenements,  rating  of,  387 ,  n. 
Smaller  boroughs,  disfranchisement 

of,  383. 
Socage,  guardian  in,  331. 
Soldiers  at  parliamentary  elections, 

401. 
Soldiers'  wills,  206,  680. 
Sole  and  separate  use,  settlement  to, 

292. 
Solemnities  of  will,  206. 
Solicitor,  queen  consort's,  476. 
Sophia,  princess,  471. 
Soundness,  warranty  of,  77. 
South  Sea  fund,  614. 
Sovereign — see  Kin.q, 

Speaker  of  house  of  commons,  409. 
of  house  of  lords,  ib. 

Special  acceptance,  119. 

administration,  216. 


Special  agent,  67. 
bailiff,  672. 
constable,  697; 
customs  as    to    distributing 

intestate's  effects,,  231. 
licence  to  marry,  267,  276. 
property,  5,  11,  83. 
sessions,  688. 
Specially  dangerous  goods/  ca;riag$ 

of,  87. 
Specialty,  54. 

debts,  145. 
Specification  of  patent,  28. 
Specific  goods,  sale  of,  70. 

legacy,  217,  n.,  224,  225,  n. 
recovery  of  goods,  70,  n. 
Spiritual  lords,  353. 

person,  assignment  of  pa- 
tronage by,  45,  ii. 
Splitting  votes,  391. 
St.    Albans,    disfraneliisffnfnt    of, 

359,  h. 
Stamp  Acts,  607,  n. 

duties,   revenue    from,  590, 

606. 
postage,  606,  n. 
Stamping  the  coin,  557. 
Stamps  on  agreements,  62,  n. 

on   bills  or  notes,  113,  u., 
128,  n. 
Standard  of  the  coin,  558. 

weights  and  measures,  551. 
Standing  armies,  625, 

orders  of  parliament,  410. 
Staple  commodities,  596, 
Star  chapiber,  506,  635, 
Statement  of  bankrupt's   accounts, 
172. 
of  liabilities,  by  bankrupt 
on   his  own    petition, 
167. 
State  officers,  429,487,  ^90, 65?,  66a 
Stationers'  H^U,  37,  39,  43,, 
Statistical  department  of  Bo^rd  of 

Trade,  495,  n. 
Statute,  guardian  by,  332, 

manner  of  making,  411. 
merchant,  145. 
of  lirauds,  61,  5S,  71. 
staple,  145, 

when  it  binds  the  Crqwn, 
531. 
Stealing  animals,  7,  8. 
Stephen,  king,  453. 
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Sterling  metal,  658. 
Stipendiary  magistrate,  685,  n. 
Stirpes,  succession  per,  230. 
Stock,  banking,  sale  of,  76. 

in  funds,  612. 

in  trade,  14. 

bequest  of,  612,  n. 

transfer  of,  326,  n. 
Stock -jobbing,  612,  n. 
Stolen  goods,  sale  of,  53,  74,  127. 
Stoppage  in  transitu,  49,  n.,  72. 
Strangers  in  this  country,  529. 

property  of,  in  bankrupt's 
possession,  181. 
Sturgeon,  19,  .,.,  575. 
Style  of  partnership,  100. 
Subject,  allegiance  of,  426,  4^1. 

leaving  the  kingdom,  537, 
Subscription  to  will,  207. 
Subsidies,  590. 

Succession  ab  intestate,  229. 
duty,  224,  n.,  607. 
to    an    intestate,   227^-- 

231. 
title  by,  1 6,  n. 
to  the  Crown,  442 — 474. 

Sudbury,  disfranchisement  of,  359,  n. 
Sufferance  wharves,  535,  n. 
Suffrage,  household,  388. 
Suicide,  680,  n. 

Summary    procedure    on   bills  atid 
notes,  120,  n. 

Summons  of  new  parliament,  347, 
896. 
of  peer  to  house  of  lords, 
644. 

Sunday,  73. 

presentation  of  bill  or  note 
on,  119. 
Superannuation  allowance,  658,  n. 
Superintendent  registrar,  271. 
Superintending  constable,  696. 
Supersedeas  of  commission,  687. 
Super  visum  corporis,  inquest,  676. 
Supplies,  appropriation  of,  615,  n. 
Supply,  bill  of,  415. 
Supra  protest,  acceptance,  124. 
Supremacy,  oath  of,  428. 
Surety,  108. 
Surnames,  320,  n. 


Surplus  in  bankruptcy,  191, 
Surrender  of  bankrupt,  173. 
Surrogate's  licence  to  marry,  271. 
Survivorship,  14. 

between  partners,  102,  ii. 
Swans,  7,  n.,  575,  n. 
Swarm  of  bees,  6,  n. 
Swearing  into  office,  660. 
Synod,  559. 

T. 

Table  of  consanguinity,  212. 
precedence,  653,  n. 
Tail,  estate,  in  chattels,  12,  u. 
Talliages,  592. 

Taxation,  modern  system  of,  589. 
Taxes,    imposing,     by    parliament, 
589,  503,  n. 

permanent,  590. 

revenue  from,  589. 
Temporalities  of  bishops,  564. 
Temporal  lords,  355,  371. 

Tender,  legal,  556. 

of  vote,  400. 
Tenths,  3,  567,  590. 
Tenure,  barony  by,  644. 

in  burgage,  38<>. 

in  chivalry,  621. 

socage,  331, 
Terrse  dominicales  regis,  569. 
Terre-tenant,  234, 
Territorial  titles,  643. 
Testament,  196. 
Testamentary  causes,  203. 

guardian,  332, 
Testamento  annexe,  administration 

cum,  214. 
Testator,  capacity  to  be,  204, 
Teste  of  writ  of  execution,  51. 
Testes,  proof  of  will  per,  209, 
Thesaurus  inventus,  574,  581, 
Things  personal,  2, 
Third  class     certificate     in     bank- 
ruptcy, 176,  11. 
Tin  mines,  585,  n. 
Tithes,  extra-parochial,  567,  n. 
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Tithingman,  692. 

Title  by  invention,  25—43. 

of  act  of  parliament,  413,  415. 

to  the  Crown,  442 — 474. 

to  personalty,  10,  16. 

warranty  of,  76. 
Titles  of  courtesy,  648. 

of    dignity    below    nobility, 
650. 

of  nobility,  355,549,  639. 

of  worship,  652. 
Toga  virilis,  652. 
Tonnage  duties,  597. 
Total  loss,  134. 

Totness,  disfranchisement  of,  359,  n. 
Trader  debtor  summons,  159. 

having  privilege  of  parlia- 
ment, 369,  n. 
in   service    of   ambassador, 
524. 
Traders,  who  may  be  bankrupt  as, 

155. 
Tradesmen,  655. 
Transfer  of  things  personal,  46. 
Transitu,  stoppage  in,  72. 
Translations,  copyright  in,  42. 
Treason,  472,  479,  521. 
Treasure  hidden,  581. 

trove,  574,  581,  680. 
Treasurer,  the  lord,  563. 
Treasury,  first  lord  of  the,  490. 
Treaties,  625. 
Treating  at  elections,  403. 
Trees,  234. 

Trespass  in  pursuit  of  game,  22. 
trial  of  the  pix,  558,  n. 
Triennial  parliaments,  421,  636. 
Trientes,  91. 
Trinity  House,  536. 
Trinoda  necessitas,  532. 
Trust  deed,  arrangement  by,  192. 

of  goods  to  use  of  donor,  47. 
Tudor,  Owen,  481. 


U. 

Ubiquity,  legal,  of  sovereign,  541. 
Ultimum  tempus  pariendi,  307. 
Unclaimed  dividends,  191,n.,  612,  n. 


Under-Secretaries  of  state,  491,  n. 
Under-sheriff,  670. 
Underwriters,  132, 136. 
Undue  influence  at  elections,  403. 
Unfunded  debt,  610. 

Universities,  copyrights  vested    in, 
40. 
elections  for,  399. 
members  for  the,  359, 
384. 
Unliquidated  damages,  113,  146. 
Unthrift,  547, ... 
Usura  maritima,  94. 

Usury,  91. 

repeal   of    the   laws  against, 
97. 


Vacancy  of  the  Throne,  349, 466. 

Vagrant  Act,  311,  318. 

Valor  beneficiorura,  568. 

Valuable  consideration,  59,  128. 

Valuation  of  Pope  Nicholas,  567. 

Value  received,  128. 

Valvasors,  650. 

Ventre  inspiciendo,  writ  de,  307. 

Verbal  contract,  55. 

Vested  legacy,  225. 

Veto  of  Crown,  352,  531. 

Vicecomes,  642,  661. 

Vidames,  650. 

Vinculo  matrimonii,  divorce  a,  297. 

Violation  of  the  princess  royal,  481. 
of  the  Queen  Consort,  479. 

Viscount,  642, 

Visitors  of  lunatics,  548. 

Voluntary  settlement,  295. 

Volunteer  seamen,  632. 

Volunteers,  the  rifle,  625. 

Voting  at   parliamentary  elections, 

385,  397—401. 

in  parliament,  409. 
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Voting  papers  at    university  elec- 
tions, 399,  400,  n. 


W. 

Wagering  policies,  139. 
Wages,  246,  248. 

infant  may  sue  for,  327. 
Waifs,  674,  582. 
Wales,  prince  of,  481. 
princess  of,  ib. 
Wallingford,  compromise  made  at, 

454. 
War  and   peace,   right  of  making, 
525. 
articles  of,  627. 

department,  secretary  for   the, 
491. 

Ward  by  constables,  692,  n. 
guardian  and,  324,  329. 
of  court,  835. 

Wardship  in  copyholds,  336. 

in  socage,  331, 
Warehouse  owners,  87,  n. 
Warehousing  ports,  533,  n. 

regulations,  600. 
Warrant  of  attorney,  185. 
Warranty  of  quality,  77. 

of  title,  76. 

on  sale  of  goods,  77. 
Warren,  22. 
Waste,  13,  238. 
Watch  and  ward,  692,  n. 

committee,  696. 
Watchmen,  698. 
Ways    and    means,    committee    of, 

589. 
Wearing  apparel  of  bankrupt,  173. 
Weights  and  measures,  651. 
West  Indian  Appeal  Courts,  494,  n. 
Westmoreland,  sheriff  of,  662,  n. 
Whales,  19,479,  675. 
Wharfs,  535. 

Who  may  be  bankrupt,  154. 
Widow  may  administer  to  husband, 

212. 
special  customs  as  to,  231,  n. 


Widow's  chamber,  231,  n. 
Wife  and  husband,  268. 

See  Husband  and  Wife. 
Wife's  sister,  marriage  with,  266,  n. 
Will  and  administration,  196 — 232. 

by  feme  covert,  205. 

execution  of  a,  207. 

how  proved,  209. 

not  aflFected  by  change  of  domi- 
cile, 208,  n. 

solemnities  required  for  a,  206. 

title  by,  196. 

witnesses  to,  207. 
William  the  Conqueror,  452. 
Winchester  bushel,  553,  n. 
standard,  561. 
Windows,  former  tax  on,  608,  n. 
Witness,  283 — see  Husband    and 

Wife. 
Wittena-gemote,  344. 
Woman,  franchise  of,  390,  n. 
may  be  sheriff,  662. 
Woods,      &c.,      commissioners     of, 

570,  n. 
Works  and  public  buildings,  com- 
missioners of,  ib. 
Worship,  titles  of,  652. 
Wreck,  574,680. 

destroying,  681. 
found,  580. 
plundering,  581. 

Writing,  contract  in,  65. 
obligatory,  109. 
Writ,  peers  made  by,  644. 

of  election,  396. 

of  execution,  51. 

of  ne  exeat  regno,  638. 

of  trial  to  sheriff,  667. 


Y. 

Yarmouth,  disfranchisement  of,  359, 

n. 
Year  and  a  day,  677,  684. 
Yeoman,  665. 
Yeomanry,  624. 

York  and  Lancaster,  houses  of,  456. 
York,  special  customs  in  province 

of,  230. 
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